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were  engaged  in  unlawful  practices  in  violation  of  the  provisions 
of  that  Act  in  the  transportation  of  grain  and  grain  products 
from  western  points,  and  particularly  from  points  on  the  Mis- 
souri River  to  and  through  Chicago  and  other  points,  and  had 
been  so  engaged  since  March  31, 1896,  it  was  ordered  that  the  Com- 
mission would  on  August  4th,  1896,  at  the  city  of  Chicago,  pro- 
ceed to  the  investigation  of  said  alleged  unlawful  practices  subse- 
quent to  the  said  March  31st;  and  it  was  further  ordered 
that  the  several  carriers  named  in  said  order,  among  which  was 
the  Chicago  Great  Western  Railway  Company,  should  file  with 
the  Commission,  on  or  before  July  23d,  1896,  written  answers 
under  oath  touching  said  alleged  unlawful  practices,  and  should 
appear  before  the  Commission  for  further  examination  in  relation 
thereto  at  the  investigation  so  to  be  made  as  aforesaid. 

In  compliance  with  this  order  the  various  railway  companies 
named  therein  filed  answers,  and  a  hearing  was  had  upon  August 
4th  and  succeeding  days.  The  Cliicago  Great  Western  Railway 
Company  filed  its  answer  and  was  represented  at  the  hearing  by 
counsel  and  by  its  president. 

Yarious  questions  are  raised  by  the  facts  disclosed  upon  that  in- 
vestigation, which  will  hereafter  be  disposed  of,  but  which  are 
not  material  to  be  stated  at  the  present  time.  The  facts  relating 
to  the  matter  now  for  determination,  and  which  are  found  by  the 
Commission,  are  as  follows : 

The  Chicago  Great  Western  Railway  Company  is  a  corporation 
organized  under  the  laws  of  Illinois  and  operating  a  line  of  rail- 
road between  Chicago  and  Kansas  City. 

The  Iowa  Development  Company  is  a  corporation  organized 
under  the  laws  of  Iowa  for  the  purpose  of  holding  certain  lands 
belonging  to  the  Chicago  Great  Western  Railway  Company.  Its 
capital  stock  was  never  paid  in  in  money  and  is  all  owned  by  the 
Railway  Company.  The  secretary  of  the  two  companies  is  the 
same.  The  vice  president  of  the  Railway  Company  is  the  presi- 
dent of  the  Development  Company.  The  president  of  the  Rail- 
way Company  testified  that  the  three  active  directors,  who  man- 
aged the  affairs  of  both  companies,  were  the  same,  and  it  is  so  found. 
The  ofSces  of  the  two  companies  were  in  the  same  building. 

Some  time  previous  to  April  1,  1896,  the  president  of  the  Rail- 
way Company  had  made  an  extended  investigatioH  iato  the  con- 
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dition  of  the  grain  traffic  and  grain  rates  between  Kansas  City 
and  Chicago.  As  a  result  of  that  investigation  he  had  satisfied 
himself  that  if  one  company  had  enough  of  that  traffic  so  that  it 
could  increase  the  size  of  its  cars,  haul  loaded  cars  both  ways,  and 
in  general  handle  the  grain  to  the  best  advantage,  it  could  be  done 
at  a  profit;  and  he  had  also  satisfied  himself  that  in  the  existing 
state  of  rates  and  of  traffic  conditions  this  could  not  be  done  with- 
out the  adoption  of  some  expedient  other  than  those  in  use  by 
other  railroads.  For  the  purpose  of  securing  this  traffic  he  de- 
vised and  put  in  operation  the  following  scheme : 

He  employed  a  Chicago  company  engaged  in  the  handling  of 
grain  and  provisions  and  known  as  the  Anglo-American  Provision 
Company,  to  purchase  grain  upon  the  Kansas  City  market  and  to 
ship  it  to  Chicago  over  the  lines  of  the  Railway  Company.  The 
grain  was  bought  and  consigned  to  the  Anglo-American  Company 
by  one  of  its  agents  at  Kansas  City,  who  acted  as  the  consignor, 
the  Anglo-American  Company  being  the  consignee.  Upon  re- 
ceiving a  bill  of  lading  from  the  Railway  Company  this  consignor 
would  draw  a  draft  for  the  amount  of  the  purchase  price  upon 
the  consignee  and  attach  the  bill  of  lading  to  the  draft  as  security. 
When  the  grain  arrived  in  Chicago  the  consignee  would  sell  it 
upon  the  Chicago  market  at  the  market  price,  and  from  the  pro- 
ceeds would  pay  the  draft  and  would  pass  the  balance  remaining 
in  its  hands  after  deducting  its  commission  for  the  purchase  and 
sale,  over  to  the  Iowa  Development  Company.  The  Anglo- 
American  Company  paid  the  freight  by  means  of  a  draft  upon 
the  Development  Company,  which  the  local  agent,  acting  under 
instructions  from  the  Railway  Company,  received  and  treated  as 
a  cash  payment  of  the  freight. 

This  practice  began  April  1, 1896.  It  did  not  appear  what  the 
Development  Company  did  with  the  funds  so  passed  over  to  it 
for  the  time  being,  but  it  did  appear  that  there  was  no  settlement 
and  no  payment  of  the  freight  to  the  Railway  Company  until 
after  the  order  in  this  case,  which  was  made  July  7,  1896;  in 
other  words,  for  over  three  months  the  Development  Company 
had  no  settlement  and  made  no  payment  on  account  of  this  freight 
to  the  Railway  Company.  During  this  time  the  Railway  Com- 
pany ordinarily  required  a  cash  payment  of  its  freight  bills,  but 
in  some  instances,  in  the  case  of  large  shippers,  permitted  weekly 
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settlements.  The  amount  remaining  in  the  hands  of  the  Anglo- 
American  Company  and  paid  over  by  it  to  the  Development  Com- 
pany during  the  period  covered  by  this  investigation,  which  was 
for  something  more  than  three  months  succeeding  April  1,  aver- 
aged 10 J  cents  per  100  pounds  for  all  the  grain  so  handled.  The 
rate  specified  in  the  waybills  upon  which  the  grain  was  carried, 
and  which  was  paid  by  drafts  upon  the  Iowa  Development  Com- 
pany, ranged  from  11  to  18  cents  per  100  pounds.  These  rates 
specified  in  the  waybills  were  the  same  rates  at  which  the  Rail- 
way Company  would  have  transported  freight  for  any  other  ship- 
per offering  it  under  the  same  conditions  at  the  same  time.  The 
published  rate  during  this  time  was  about  17  cents,  the  difference 
between  that  and  the  rates  named  in  the  waybills  being  accounted 
for  by  the  peculiar  condition  of  things  which  existed  at  those 
points  and  which  is  not  material  to  be  referred  to  here. 

Neither  the  Railway  Company  nor  the  Development  Company 
furnished  any  money.  The  security  of  the  Anglo-American 
Company  was  found  in  the  fact  that  the  Railway  Company 
accepted  in  payment  of  its  freight  the  draft  upon  the  Develop- 
ment Company,  thus  in  reality  pledging  the  entire  value  of  the 
grain  in  Chicago  as  payment  for  its  cost  in  Kansas  City,  a  security 
which  was  at  all  times  ample,  since  the  rate  between  the  two 
places  was  usually  one-half  the  value  of  the  grain  in  Chicago. 
At  the  time  of  the  settlement  between  the  Development  Com- 
pany and  the  Railway  Company,  after  the  making  of  the  order  in 
this  case,  it  was  found  that  the  difference  between  the  nominal 
rate  at  which  the  grain  had  been  carried,  that  is,  the  amount  of 
the  drafts  drawn  on  the  Development  Company  and  the  actual 
amount  of  money  received  from  the  Anglo-American  Company 
was  about  $15,000,  and  the  Development  Company  then  bor- 
rowed $15,000  and  paid  the  ^Railway  Company  that  balance. 

The  president  of  the  Railway  Company  in  substance  admitted, 
and  the  Commission  finds  as  an  inference  of  fact  from  the  other 
testimony  independent  of  his  admission,  that  this  scheme  was 
devised  and  entered  upon  by  the  Railway  Company  for  the  sole 
purpose  of  procuring  this  grain  for  transportation ;  that  the  only 
purpose  or  use  of  the  Development  Company  was  to  act  at  the 
bidding  of  the  Railway  Company  in  the  furtherance  of  this  plan, 
and  that  neither  it  nor  the  Railway  Company  had  any  bona  fide 
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intention  of  dealing  in  the  grain  so  bought  any  further  than 
might  be  necessary  to  secure  the  same  for  transportation  over  the 
railroad  of  the  Railway  Company. 

The  result  was  that,  although  there  were  five  other  railway 
lines  directly  competing  for  this  traffic  between  Chicago  and 
Kansas  City,  many  of  them  shorter  and  better  equipped  than  the 
Chicago  Great  Western,  that  company  carried,  for  the  period 
covered  by  this  investigation,  nearly  70  per  cent  of  all  the  conk 
moved  between  those  points. 

The  Railway  Company  admitted  the  facts  substantially  as  above 
found,  but  claimed  that  in  doing  what  had  been  done,  it  had  not 
violated  the  Act,  and  that  therefore  this  Commission  had  no 
power  to  interfere  with  these  practices:  For,  first,  the  Iowa 
Development  Company  owned  this  grain  and  paid  the  same 
charges  that  any  other  shipper  would  have  paid,  and  if  it  lost  by 
the  transaction,  or  if  the  Railway  Company,  indirectly  through 
its  stock  ownership  lost,  it  was  no  affair  of  this  Commission ;  and, 
second,  assuming  that  the  Development  Company  was  not  the 
owner  of  the  grain  in  fact,  but  that  the  Railway  Company  owned 
it,  still  the  Railway  Company  might  transport  its  own  property 
for  a  less  sum  than  that  for  which  it  transported  the  property  of 
other  persons. 

The  Commission  is  unable  to  yield  its  assent  to  these  propo- 
sitions. Assuming  that  the  Development  Company  was  an  entity 
in  these  transactions,  that  the  legal  title  to  the  grain  actually 
stood  in  it,  and  that  the  nominal  freight  charges  were  actually 
paid  by  it,  still  it  was  merely  a  tool  in  the  hands  of  the  Railway 
Company,  and  the  act  accomplished  was  the  act  of  that  com- 
pany. The  Railway  Company  furnished  the  credit  by  accepting 
drafts  in  payment  of  its  freight  charges ;  it  suffered  the  whole 
loss  by  virtue  of  its  ownership  of  the  entire  stock  of  the  Develop- 
ment Company.  It  was  precisely  as  if  the  Railway  Company  had 
said  to  an  individual :  Buy  this  grain  ;  ship  it  by  our  route,  pay 
the  freights,  and  we  will  make  good  to  you  whatever  loss  occurs 
in  the  transaction.  It  may  not  have  been  a  special  rate  or  rebate, 
but  it  was  clearly  a  "device"  by  which  it  transported  this  mer- 
chandise for  a  greater  or  less  compensation  than  it  exacted  from 
all  other  persons  for  a  like  and  contemporaneous  service  under 
similar  circumstances  and  conditions. 
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It  ehonld  be  carefully  borne  iti  mind  that  tbiawas  not  an  enter- 
prise entered  upon  at  the  inetance  of  tbe  Development  Company 
in  contemplation  of  any  profit  which  might  accrue  to  it,  but  was 
undertaken  exclueively  at  the  bidding  and  for  the  benefit  of  tbe 
Railway  Company  for  the  sole  purpose  of  Beeurmg  this  freight, 
which  it  could  not  secnre  in  the  ordinary  course  of  business. 

Suppose,  in  the  second  place,  that  the  Development  Company 
be  entirely  eliminated  from  the  consideration,  and  that  the  trans- 
action be  treated,  ae  it  in  fact  was,  as  tbe  transaction  of  the  Rail- 
way Company,  In  that  case  tbe  Railway  Company  owned  the 
grain,  transported  it  for  itself,  and  received  for  its  compensa- 
tion tbe  difference  in  price  between  what  was  paid  and  what  it 
sold  for,  less  the  commissions.  There  was  no  tixed  rate.  The 
rate  varied  with  each  individual  shipment.  The  rate  actually  re- 
ceived was  much  less  than  was  or  would  have  been  charged  any 
other  person  for  the  same  service  under  tbe  same  conditions. 
Clearly,  therefore,  tbe  transaction  was  both  a  violation  of  the  6th 
section  and  an  unjust  discrimination  nnder  tbe  2d  and  3d  sections, 
unless  the  Railway  Company,  by  virtue  of  the  fact  that  it  owned 
the  merchandise  transported,  was  relieved  from  the  operation  of 
the  Act.  Wo  bold  that  it  was  not.  Granting  that  the  Railway 
Company  liad  the  legal  right  under  its  charter  to  buy  and  sell  this 
com  in  this  manner,  still  it  must  own  it  and  transport  it  subject 
to  the  same  limitations  as  every  other  individual.  In  its  capacity 
of  owner  it  was  a  private  person,  in  its  capacity  of  carrier  it  was 
a  public  servant.  If  it  elected  to  become  a  private  individual  in 
respect  of  the  ownership  of  this  grain,  it  could  extend  to  itself  in 
its  capacity  as  a  public  servant  no  other  or  different  privileges  than 
it  extended  to  every  other  shipper.  To  hold  that  this  respondent 
miglit  become  a  shipper  on  its  own  account  for  the  express  pur- 
pose of  avoiding  the  Act  to  Regulate  Commerce  would  be  to  nal- 
Kfy  that  Act  in  many  essential  respects. 

In  thus  holding,  we  are  not  unmindfnl  of  what  the  Commission 
has  said  in  Haddock  v.  Delaware,  L.  (&  W.  R.  Co.  4  I,  0.  C. 
Rep.  296,  3  Inters.  Coin.  Rep.  302.  and  Coxe  Bros,  ds  Co.  v.  Le- 
kigh  Valley  R.  Co.  +  1.  C.  C.  Rep.  535,  3  Inters.  Com.  Rep.  460. 
Those  cases  are  in  no  respect  similar  to  this.  In  both  tbe  com- 
mon carrier  was  also  the  owner  of  extensive  coal  fields,  and  indeed 
it  had  become  a  common  carrier  largely  tor  the  purpose  of  trans- 
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porting  the  product  of  those  mines  to  market.  This  state  of 
things  existed  before  the  passage  of  the  Act,  and  had  no  refer- 
ence to  the  Act.  Unless  the  carrier  was  permitted  to  transport 
its  coal,  the  resnlt  would  be  in  effect  the  confiscation  of  its  prop- 
erty, and  to  order  it  to  charge  itself  with  a  particular  rate  would 
merely  resnlt  in  a  matter  of  bookkeeping.  Under  these  circum- 
stances it  was  held  that  the  only  remedy  was  to  inquire  whether 
the  rate  charged  the  complainant  was  a  reasonable  one.  In  the 
case  under  consideration  the  grain  was  not  property  which  the 
carrier  had  purchased  for  use  in  or  about  its  business  or  with  a 
view  to  its  ownership,  but  was  property  which  it  had  bought  for 
the  express  purpose  of  securing  the  right  to  transport  it,  and  thus 
evade  the  law  which  would  have  applied  to  its  transportation  had 
it  been  owned  by  any  other  party.  In  those  cases  there  was  a 
permanent  condition  which  must  be  met ;  in  this  a  temporary  un- 
lawful practice  which  should  be  stopped.  We  believe  that  the 
powers  of  the  Commission  are  adequate  to  that  end  and  that  they 
should  be  exercised. 

In  accordance  with  these  views  the  following  order  is  made : 
Ordered,  that  the  Chicago  Great  Western  Eailway  Company 
be  and  is  hereby  notified  and  required  to  wholly  cease  and  desist 
from  the  above  practices,  to  wit,  the  transporting  of  grain  for  the 
Iowa  Development  Company,  or  for  any  other  person  or  corpo- 
ration owned,  employed,  or  controlled  by  it,  the  said  Chicago 
Great  Western  Railway  Company,  where  such  grain  is  bought  at 
its  instance  and  for  the  purpose  of  securing  the  transportation  of 
the  same,  and  where  the  rate  paid  is  not  the  published  tariff,  but 
ultimately  and  in  fact  the  profit  upon  the  transaction  ;  and  to  also 
wholly  cease  and  desist  from  transporting  grain  owned  by  it, 
which  was  bought  for  the  purpose  of  securing  the  transportation 
of  the  same,  and  for  the  transportation  of  which  the  rate  paid  is 
not  the  published  tariff,  but  is  ultimately  and  in  fact  the  profit 
upon  the  transaction,  as  is  more  fully  set  forth  in  the  foregoing 
statement  of  facts,  which  are  hereby  referred  to  and  made  a  part 
of  this  order. 

And  it  is  further  ordered,  that  a  copy  of  this  order  and  of  the 
foregoing  report  and  opinion  herein  be  forthwith  sent  to  said 
respondent,  the  Chicago  Great  Western  Railway  Company,  in 
conformity  with  the  provisions  of  the  15th  section  of  the  Act  to 
Regulate  Commerce. 
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WOLF  BKOTHERS 

V. 

ALLEGHENY  VALLEY  RAILWAY  COMPANY  ▲» 

Othebs. 


Decided  January  t8, 1897, 


Complainants'  open-end  euTelopes,  though  made  by  a  different  and  cheaper  pro- 
cess than  that  employed  in  the  manufacture  of  other  open-end  or  side 
euTelopes,  and  usually  from  an  inferior  grade  of  paper,  are  nevertheless 
made,  used,  and  shipped  like  merchandise  enyelopes,  and  not  like  paper 
bags,  which  defendants  place  in  a  lower  class ;  and  rating  complainants' 
enyelopes  in  the  higher  class  provided  for  merchandise  envelopes  Is  not 
unlawful. 

Clarence  Wolf^  for  complainants. 

C.  E.  OiU,  for  Michigan  Central  R.  Co.;  West  Shore  R  Co.; 
and  Delaware,  L.  &  W.  R.  Co. 

F.  L  Goweriy  for  Lehigh  Valley  R.  Co. 

(feo.  C,  Greene^  for  Lake  Shore  &  M.  S.  R.  Co.;  West  Shore 
R.  Co.;  and  New  York  Central  &  Hudson  River  R.  Co. 

W.  A,  Day,  for  Grand  Trunk  R.  Co. 

BEPOBT  AND   OPINION   OF  THE  COMMISSION. 

Pboutt,  Commisaioner  : 

The  complainants  allege  that  they  are  engaged  in  the  city  of 
Philadelphia,  in  the  manufacture  of  an  article  which  they  style 
a  paper  bag ;  that  the  defendants  are  common  carriers  subject  to 
the  Act  to  Regulate  Commerce ;  that  in  classifying  the  article 
manufactured  by  the  complainants  the  defendants  classify  it  as  a 
merchandise  envelope,  while  in  point  of  fact  it  should  be  classi- 
fied as  a  paper  bag ;  that  envelopes  in  less  than  carload  lots  are 
first  class  and  in  carload  lots  third  class ;  while  paper  bags  are 
third  class  in  less  than  carload  lots  and  fifth  class  in  carload  lots ; 
by  reason  of  all  of  which  the  complainants  are  unduly  prejudiced 
and  discriminated  against. 

The  defendants  admit  that  the  complainants  are  shippers ;  that 
they  are  common  carriers  subject  to  the  provisions  of  the  Act, 
and  that  the  classification  is  as  stated  by  the  complainants ;  but 
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they  innst  that  the  articles  in  question  are  not  bags,  but  en- 
Telopee  in  fact,  and  properly  classified  as  such. 

Upon  the  issoe  thus  formed  a  hearing  was  had,  and  from  the 
testimony  introduced  upon  that  hearing  the  following  facts 
appear: 

The  complainants  are  manufacturers  of  envelopes  in  the  city  of 
Philadelphia.  In  addition  to  the  ordinary  envelope  they  make 
what  they  call  a  paper  bag  and  what  the  defendants  call  and  clas- 
sify as  a  merchandise  envelope.  The  ordinary  envelope  is  made 
to  open  at  the  side  and  is  generally  used  for  the  purpose  of  trans- 
mitting various  things  through  the  mails.  The  envelope  opening 
at  the  side  is  sometimes  used  for  other  purposes.  Envelopes  are 
also  made  opening  at  the  end.  These  are  sometimes  used  like 
the  ordinary  envelope,  but  are  generally  used  for  various  com- 
mercial purposes  in  the  place  of  wrapping  paper,  and  are  variously 
known  when  so  used  as  druggist  envelopes,  glove  envelopes, 
etc.  In  size  they  vary  from  If  by  2f  inches  to  8J  by  llj 
inches,  most  of  them  being  of  the  intermediate  sizes.  Envelope 
manufacturers  usually  make  both  side  and  open-end  envelopes, 
but  it  did  not  appear  th^t  there  was  any  case  in  which  they  manu- 
factured paper  bags.  Ordinarily,  side  envelopes  and  open-end 
envelopes  are  cut  out  with  a  die  in  the  same  way,  but  the  com- 
plainants control  a  patent  process  by  which  open-end  envelopes 
can  be  manufactured  from  a  continuous  roll  of  paper  at  a  less  cost 
than  by  the  ordinary  process  with  the  die.  They  are  usually 
made  of  a  cheaper  quality  of  paper,  although  this  is  not  invariably 
the  case. 

The  paper  bag  differs  from  the  merchandise  envelope  in  the 
same  way  that  a  bag  differs  from  an  envelope.  The  quality  of 
the  paper  is  usually  inferior,  and  the  price  per  pound  at  which 
they  sell  is  usually  less.  In  size  they  are  much  larger  upon  the 
average  than  the  envelope,  varying  from  3  by  5  inches  when 
folded  to  8  inches  by  2  feet.  They  are  not  manufactured  by 
Mivelope  makers,  but  their  manufacture  is  an  industry  of  itself. 

The  complainants  insist  that  they  are  entitled  to  the  classifica- 
tion asked  for,  because  the  open-end  or  merchandise  envelope 
can  be  packed  more  closely  than  the  ordinary  envelope,  and  the 
complainants  testified  that  one  third  more  could  be  packed  in  the 
same  space,  and  that  a  given  bulk  would  weigh  one  third  more. 
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It  appeared  that  envelopes,  including  merchandise  envelopes, 
are  pat  up  in  the  first  place  in  paper  boxes,  and  that  these  boxes 
are  shipped  in  wood  cases.  Paper  bags,  upon  the  other  hand^ 
are  counted  out  in  hundreds  or  thousands,  are  subjected  to  severe 
hydraulic  pressure,  and  are  then  done  up  in  paper  bundles,  in 
which  form  they  are  shipped.  As  a  result,  the  same  bulk  in 
paper  bags  weighs  nearly  twice  as  much  as  in  envelopes.  A  car 
which  can  with  difficulty  be  made  to  contain  20,000  pounds  of 
envelopes  will  easily  hold  36,000  pounds  of  paper  bags. 

We  hold  upon  these  facts  that  the  complainant  is  not  entitled  to 
the  relief  prayed  for.  The  article  in  question  is  made,  used  and 
shipped  like  an  envelope.  It  is  neither  made,  used,  nor  shipped 
like  a  bag.  No  classification  can  be  absolutely  just,  and  there 
may  be  some  ground  possibly  for  the  complainants'  conten- 
tion, but,  on  the  whole,  we  are  not  satisfied  that  the  classification 
objected  to  works  any  discrimination  against  the  complainants  or 
this  traffic  which  requires  our  interference.  The  complaint  is 
dismiaaed  without  prejudice. 
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W.  R.  REA 

V. 

MOBILE  &  OHIO  RAILROAD  COMPANY. 


DeMed  February  24,  1897. 


1  Potttng  notices  tn  a  railway  station  that  all  rates  are  on  file  In  the  office  of 
the  station  agent  and  may  be  examined  upon  application  to  such  agent  does 
not  constitute  compliance  with  the  requirements  of  the  Act  to  Regulate 
Commerce  in  respect  to  the  posting  by  a  common  carrier  of  printed  sched- 
ules showing  its  rates,  fares  and  charges. 

%  ETidence  presented  concerning  defendant's  alleged  unlawful  practice  of 
charging  second-clsss  rates  on  beans,  while  tomatoes  are  carried  by  it  at 
rates  provided  for  third-class  articles, — Held,  not  sufficient  to  Justify  an 
order  requiring  a  change  in  classification;  Held,  further,  that  tiie  present 
difference  of  almost  one  half  in  the  rate  on  beans  and  tomatoes  shipped 
from  Verona,  Miss.,  to  East  St.  Louis,  Dl.,  the  actual  cost  of  transportation 
being  nearly  the  same,  ought  to  be  remedied. 

3.  Group  rates  of  70  cents  on  second-class  articles  and  44  cents  on  third-class 
applying  within  a  distance  of  271  miles  from  Pricbard,  Ala.,  to  Verona, 
Miss.,  on  shipments  over  an  extreme  distance  of  640  miles  to  East  St.  Louis, 
and  which  in  the  next  200  miles  fall  to  80  cents,  second  class,  and  22  cents, 
third  class, — Held,  prima  facie  unreasonable  and  unjustly  discriminating 
against  points  within  the  group  which  are  nearer  to  East  St.  Louis,  and 
unlawful  as  to  shipments  from  Verona. 

4.  Issuance  of  order  in  regard  to  defendant's  group-rate  practice  suspended, 
and  case  held  open  to  permit  readjustment  of  rates  by  defendant,  but  with 
leave  to  complainant  to  file  such  application  for  an  order  in  that  respect  as 
may  be  necessary,  and  with  leave,  also,  to  either  party  to  introduce  further 
evidence. 

I.  Complainant  offered  the  defendant  a  carload  of  potatoes  at  Verona,  Miss., 
and  asked  that  the  shipment  be  forwarded  to  Cleveland,  O.,  tia  a  connect- 
ing line  with  which  defendant  had  at  the  time  through  billing  arrange- 
ments and  through  rates,  but  defendant's  agent  refused  to  receive  and 
route  the  shipment  in  accordance  with  such  direction,  and  complainant 
was  thereby  damaged  to  the  extent  of  one  hundred  dollars.  Held,  that 
complainant  was  entitled  to  have  his  merchandise  carried  over  the  route 
which  he  directed,  and  that  the  failure  of  defendant  to  receive  and  for- 
ward the  shipment  accordingly  was  a  discrimination  against  complainant 
in  violation  of  the  Act  to  Regulate  Commerce.    Reparation  ordered. 
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W.  L.  Clayton  and  F,  L.  Kincomnon^  for  complainants 
E.  Z.  Htcssell  and  H.  P.  De  Shouj  for  defendant 

REPORT  AND  OPIKION  OF  THE  COMMISSIOir. 

Pbouty,  Com/missianer: 

The  complaint  alleges  that  the  defendant  has  violated  fhe  Act 
to  Begnlate  Commerce  in  the  following  particulars : 

1.  That  the  defendant  has  failed  to  post  in  its  station  at 
Yerona,  Miss.,  schedules  of  its  rates  and  charges  as  required  by 
the  6th  section. 

2.  That  it  did  publish  a  tariff  and  classification  and  that 
according  to  the  same  all  vegetables,  mixed  or  otherwise,  in  car- 
load lots,  were  6th  class,  or,  if  at  owner's  risk,  Class  D ;  that  the 
complainant  shipped  one  carload  of  vegetables  over  the  defend- 
ant's road  upon  this  classification  and  that  he  attempted  to  ship 
other  carloads  upon  subsequent  occasions,  but  that  the  defendant 
refused  to  give  that  rate  and  exacted  from  him  a  higher  and  dif- 
ferent rate. 

3.  That  the  tariff  rate  upon  beans  and  peas  over  the  defend- 
ant's line  from  Verona,  Miss.,  to  East  St.  Louis,  111.,  was  70  cent& 
per  hundred  pounds,  those  articles  being  second  class,  while  the 
rate  upon  tomatoes,  cucumbers  and  cantaloupes,  shipped  in  the 
same  car,  between  the  same  points,  at  the  same  time,  was  44  cents 
per  hundred  pounds,  those  articles  being  classified  as  third  class ; 
that  in  point  of  fact  there  was  no  difference  in  the  cost  of  trans- 
porting beans  and  tomatoes,  and  that  the  complainant,  as  a  shipper 
of  beans,  was  thereby  discriminated  against. 

4.  That  the  defendant's  rates  on  vegetables  from  Verona  to 
East  St.  Louis  were  unjust  and  unreasonable  in  themselves. 

6.  That  the  defendant's  rates  upon  vegetables  gave  undue  and 
unreasonable  preference  to  large  shippers  at  Humboldt,  Teiin.,. 
and  at  various  other  points,  to  the  prejudice  and  disadvantage  of 
the  complainant  as  a  shipper  from  Verona. 

6.  That  the  defendant  had  refused  to  route  the  vegetables  of 
the  complainant  by  the  most  direct  route  to  Terre  Haute  and 
Indianapolis,  Ind.,  Danville,  111.,  Cleveland,  Ohio,  and  Pittsburg, 
Penna. 

7.  That  the  complainant  in  June,  1894,  had  a  carload  of  Irish 
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potatoes  at  Yerona  which  he  wished  to  place  upon  the  market 
4ind  for  which  he  had  an  oflFer  of  an  advance  of  $2.75  per  barrel  if 
they  could  be  routed  to  Cleveland,  Ohio,  by  the  ''Big  4"  route, 
but  that  the  defendant  refused  to  forward  them  by  that  route  or 
by  any  other  route  except  via  East  St.  Louis,  and  that  the  com- 
plainant was  forced  in  consequence  to  ship  said  potatoes  to 
Cincinnati,  Ohio,  and  thereby  sustained  a  loss  of  $100. 

8.  That  the  complainant  made  shipments  of  vegetables  to 
Terre  Haute,  Ind.,  and  Danville,  111.,  and  that  said  shipments 
were  never  delivered  at  the  point  of  destination. 

The  defendant  by  its  answer  replied  to  these  various  charges 
in  their  order : 

1.  It  admitted  that  it  had  not  for  some  time  past  kept  posted 
in  its  station  at  Verona  printed  copies  of  its  schedule  of  rates 
and  charges,  but  asserted  that  it  had  kept  posted  in  conspicuous 
places  in  that  station,  placards  whereby  notice  was  given  to  the 
public  that  all  interstate  and  other  rates  were  on  file  in  the  office 
of  the  station  agent  and  might  be  examined  upon  application  to 
said  agent,  and  that  it  had  been  forced  to  adopt  this  expedient  by 
reason  of  the  fact  that  the  schedules  which  it  had  attempted  to 
keep  posted  in  obedience  to  the  law  were  repeatedly  torn  down, 
so  tliat  it  had  become  impossible  to  keep  the  schedules  themselves 
posted. 

2.  The  defendant  averred  that  the  basis  of  its  schedule  of  rates 
and  charges  at  the  time  in  question  was  its  classification  No.  67, 
which  was  a  reproduction  of  the  classification  of  the  Southern 
Railway  &  Steamship  Association,  with  certain  modifications; 
that  by  one  of  these  modifications  "  vegetables,  mixred  or  other- 
wise, carload  lots,  should  take  the  6th  class  rate,  and,  at  owner's 
risk,  the  D  class  rate ; "  but  that  this  classification  did  not  apply 
to  the  transportation  of  vegetables  between  points  upon  the 
defendant's  own  line  nor  to  any  otlier  points  except  those  marked 
"  GG,"  and  that  the  points  to  which  the  complainant  had  desired 
to  ship  his  vegetables  in  carload  lots  were  not  entitled  to  the 
benefit  of  this  classification.  That  the  station  agent  of  the  de- 
fendant at  Verona  had  shipped  for  the  complainant  one  carload 
of  vegetables  at  this  rate  under  the  apprehension  that  he  was  en- 
titled to  it,  but  that  before  he  offered  the  next  carload  for  ship- 
ment, its  agent  had  been  informed  that  the  complainant  was  not 
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entitled  to  that  rate  and  had  refused  to  ship  other  carloads  for 
him  for  that  reason. 

3.  The  defendant  denied  that  there  was  any  discrimination  in 
classifying  beans  as  second  class  and  tomatoes,  cucumbers  and 
cantaloupes  as  third  class,  for  the  reason  that  beans  were  more 
bulky  and  more  perishable  than  the  other  articles  referred  to. 

4.  The  defendant  denied  that  its  rates  from  Yerona  to  East  St. 
Louis  were  unreasonable. 

5.  It  further  denied  that  any  undue  or  unreasonable  preference 
was  given  to  shippers  at  Humboldt,  or  other  points,  although  it 
admitted  that  the  rates  from  Humboldt  were  somewhat  less  than 
from  Verona. 

6.  The  defendant  averred  that,  as  a  rule,  it  routed  shipments  of 
vegetables  to  their  destinations  by  the  routes  desired,  provided 
the  defendant  had  any  traffic  arrangements  with  such  roads,  but 
insisted  that  during  a  great  portion  of  the  vegetable  season  of 
1894,  that  being  the  season  in  question,  the  "Big  4"  railroad 
would  not  receive  perishable  freight  from  the  defendant  at 
all,  and  that  if  the  defendant  had  carried  out  the  instructions 
of  the  complainant  and  attempted  to  send  his  freight  that  way,, 
there  would  have  been  much  trouble  and  delay. 

7.  The  defendant  referred  to  its  answer  in  the  foregoing  para> 
graph  for  an  answer  to  this  charge  of  the  complainant. 

8.  The  defendant  admitted  that  it  had  received  certain  ship- 
ments of  vegetables  from  the  complainant  destined  to  the  points 
named,  and  had  transported  such  vegetables  as  far  as  East  St. 
Louis  en  route  to  their  destination,  but  asserted  that,  owing  to  the 
great  strike,  its  connections  refused  to  receive  the  freight  at  East 
St.  Louis,  and  that  it  in  consequence  was  obhged  to  and  did  sell 
the  same  in  St.  Louis  and  had  tendered  the  complainant  the  net 
amount  realized  from  that  sale,  which  the  complainant  had  re- 
fused to  receive. 

Upon  the  numerous  issues  thus  formed,  testimony  was  taken  at 
Tupelo,  Mies.,  May  18,  1895,  both  the  complainant  and  the  de- 
fendant being  represented.  That  testimony  is  too  indefinite  to 
warrant  any  finding  of  fact  whatever  upon  many  of  the  issues  in- 
volved and  is  unsatisfactory  as  to  nearly  or  quite  all  of  those 
issues,  but  it  seemB  to  fairly  establish  the  following  facts,  which 
are  found : 
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Ftrst :  The  defendant  did  not  post  in  its  station  at  Verona 
printed  echednles  as  required  by  the  6th  section  of  the  act,  but 
did,  in  lien  thereof,  post  in  conspicuous  places  a  conspicuous 
notice  to  the  effect  that  all  interstate  and  other  tariffs,  both 
freight  and  passenger,  were  on  file  in  the  office  of  the  station 
agent  and  might  be  examined  upon  application  to  him.  The 
reason  for  this  was  that  the  defendant  had  attempted  for  some 
time  subsequent  to  the  taking  effect  of  the  Act  to  Regulate  Com- 
meree  to  keep  schedules  posted  as  required  by  that  Act,  but  had 
been  unable  to  do  so,  for  the  reason  that  these  schedules  were 
repeatedly  torn  down  and  defaced.  Finally,  acting  upon  its 
own  experience,  and  also  upon  the  experience  and  practice  of 
some  other  carriers,  it  introduced  the  system  above  mentioned. 
It  did  not  appear  that  any  inconvenience  to  the  public  had  ever 
arisen  on  account  of  this  method  nor  that  any  complaint  had  ever 
been  made  to  the  officers  of  the  defendant  from  any  source,  and 
it  did  appear  that  a  simUar  practice  was  in  very  general  use  upon 
other  roads  in  that  section  and  in  other  sections  of  the  country. 
It  would  seem  that  this  was  the  only  practicable  way  of  keeping 
the  schedules  on  file  at  that  place  and  that  neither  the  interests  of 
the  complainant  nor  of  the  public  were  in  any  way  prejudiced  by 
the  adoption  of  that  method. 

Second:  The  basis  of  the  defendant's  rates  at  the  time  in 
question  was  its  classification  No.  67.  This  classification  was  a 
reproduction  of  the  classification  of  the  Southern  Railway  & 
Steamship  Association,  with  certain  modifications.  One  of  these 
modifications  provided  that  mixed  vegetables  in  carload  lots  took 
the  6th  class  rate,  and  if  at  the  owner's  risk,  the  rate  of  Class  D, 
when  destined  to  points  marked  on  the  printed  tariffs  "  6G." 
This  exception  only  applied  to  points  so  designated.  The  com- 
plainant, having  a  carload  of  mixed  vegetables  for  shipment  to 
some  I  oint,  showed  the  station  agent  this  exception  and  convinced 
him  that  under  it  he  was  entitled  to  that  rate  upon  the  carload  in 
question.  In  point  of  fact  he  was  not,  since  the  point  to  which 
it  was  destined  was  not  marked  "GG"  upon  the  printed  tariff, 
but  the  station  agent  was  of  the  opinion  that  lie  was,  and  so  rated 
that  carload.  Before  the  complainant  had  another  carload  ready 
for  shipment,  the  station  agent  was  informed  by  his  superior  that 
this  claaaification  only  applied  to  certain  points,  and  when  the 
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complainant  tendered  the  next  carload,  he  refused  to  give  it  that 
ratti,  but  intiBted  upon  rating  it  at  the  higher  rate.  By  the  terms 
of  tlie  printed  tariffs  in  force  at  the  time,  complainant  was  not 
entitled  to  the  rate  which  he  received  upon  the  first  carload,  nor 
was  he  entitled  to  a  different  or  other  rate  than  he  actually  re- 
ceived upon  subsequent  carloads. 

Third:  By  the  printed  tariffs  of  the  defendant,  peas  and 
boans  were  olassifiod  as  second  class  and  the  rate  from  Yerona  to 
St.  l^uis  was  70  cents  per  hundred.  Tomatoes,  cantaloupes  and 
outiiunbers  took  the  third  class  rates,  which  was  44  cents  per  hun- 
dred. There  was  no  testimony  in  reference  to  peas  and  there 
was  practically  no  testimony  in  reference  to  cucumbers  and  cantar 
loupes.  It  appeared  tliat  the  cost  of  raising  beans  and  tomatoes 
was  about  the  same,  and  that  the  price  received  in  the  market  on 
the  average  was  about  the  same.  It  further  appeared  that  both 
vegetables  were  usually  shipped  in  peck  boxes,  and  that  the  de- 
fendant's agent  at  Verona  was  accustomed  to  bill  eight  of  these 
bo\t>!^  whetlu>r  of  tomatoes  or  beans,  as  one  hundred  pounds ;  so 
tlmt  tl\e  shipper  )^d  70  cents  for  transporting  eight  boxes  of 
beans  froiu  Yeroiia  to  St  Louis  while  he  only  paid  44  cents  for 
transporting  eight  boxes  of  tomatoes  of  the  same  sixe  between 
the  $ame  jHunts^ 

The  defendant  gave  as  a  reason  for  placing  beans  in  one  class 
and  tomatoes  in  another  that  beans  were  more  bnlky  and  more 
pie^riiJialJe.  The  te(^timon>\  including  thai  on  the  part  of  the 
i\un|>kinaut,  showed  that  toiinatoes  we^re  aelnally  heavkr  than 
b^f^Wi^  althvH^  in  faet  received  as  of  the  same  weight  by  the  de- 
f^mdanlV  ij^g^i^t  at  Vervuia.  ami  the  genc"^  freight  agent  of  the 
vWfendant  ti^t^litied  that  the  agent  al  Vefooa  slioald  not  have 
avw^^ted  the^  a»  of  the  $aiue  weight  The  lei^limony  also  diowed 
that  beavi»  w^^re  9^>uiewhat  ukv^  |^eri$habte  thaa  tomatoes  It 
(briber  a^^ni^jurW  thai  ivHu^Atvy^  ami  beiwi*  were  fonaeriy  both 
v>)a.i^tied  ^  t»«K\>iid  v^las^^v  but  that  ih^  d^tecKiaat  had  ei&uiged  the 
oWsitiv*Htk^  bv  |.vutUtt^  tv^aiij^Svy^j^  ftvHu  th^  ^i^NMfed  into  the  tbkd 
v4atM  aiHt  lh<w:>?bv  grv^itlv  r^uctci^  ih^  n«^  al  ^  truest  of  a 
vN^nmitt^^  s>f  which  ths^  cvHttj^iiittiWtt  wttj:  v^ots^ 

t^i/i^*^ :  TW  vK^t^vlHwtV  iXHfcU  ntttoj  ttv«t  Mob£t<^^  Ala^  te  East 
^  tvHiiijt^  lU.^  auKi  ih^  w5mr  \£ti$ianv*^  b  aSMtl  *H  ittite^  Terooa 
)i^  ^:^  uul^  usvr^  gilt  M^^iHfet  ait^  tTt  ma^  n^Mrtlk  o£  FtkhftrtL 
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Hnmboldt,  Tenn.,  is  about  128  miles  north  of  Yerona  and  Colam- 
bnB,  Kentucky,  is  194  miles  north  of  Verona.  The  rate  on  vegeta- 
bles from  all  points  between  Prichard,  which  is  271  miles  south  of 
Verona,  and  Verona  to  East  St.  Louis  is  the  same,  being  70  cents 
for  second  class  and  44  cents  for  third  class.  Beginning  at 
Tupelo,  the  first  station  north  of  Verona,  the  rate  is  gradually 
reduced,  being,  at  Tupelo,  65  cents  second  class,  42  cents  third 
class ;  at  Humboldt,  52  cents  second  class,  33  cents  third  class ; 
and  at  Columbus,  30  cents  second  class,  and  22  cents  third  class. 
Vegetables  raised  in  the  vicinity  of  Prichard,  and  generally  those 
raised  south  of  Verona,  come  into  market  earlier  than  those 
raised  in  the  vicinity  of  Verona,  and  command  for  that  reason  a 
higher  price.  Those  raised  at  Humboldt  and  points  north  of 
Verona  come  into  market  somewhat  later  and  do  not,  for 
that  reason,  command  quite  as  good  a  price.  The  defendant 
claimed  that  it  had  made  the  low  rate  from  points  near  Mobile 
for  the  purpose  of  fostering  the  cultivation  of  vegetables  at  that 
point,  and  that  by  this  rate  it  had  built  up  a  very  large  traffic  in 
those  commodities. 

Fifth:  The  complainant  testified  that  in  the  early  part  of 
June,  1894,  he  had  for  shipment  from  Verona  a  carload  of  Irish 
potatoes  upon  which  he  was  offered  an  advance  of  $2.75  per  bar- 
rel, if  he  could  route  them  to  Cleveland,  Ohio,  over  the  "  Big  4" 
road ;  that  he  requested  the  defendant's  agent  at  Verona  to  route 
them  by  that  line,  but  that  the  defendant  refused  to  do  so,  and 
that  for  this  reason  he  was  obliged  to  send  them  to  Cincinnati, 
where  he  could  only  get  $2.25  per  barrel,  and  that  he  lost  $100 
on  the  carload  by  reason  of  the  fact  that  ho  was  not  able  to  send 
them  to  Cleveland  by  the  desired  route. 

The  freight  agent  of  the  defendant  testified  that  during  a  part 
of  the  summer  of  1894  the  defendant  had  through  billing  arrange- 
ments with  the  ^'  Big  4  "  from  Verona  to  Cleveland,  but  that  at  a 
certain  time  the  ^^  Big  4 "  refused  to  receive  perishable  freight 
owing  to  the  fact  that  the  strike  was  on  and  it  was  unable  to 
handle  the  traffic,  and  that  he  so  notified  the  agent  at  Verona. 
The  shipment  in  question  was  attempted  to  be  made  June  7, 
1894.  The  letter  of  notification  from  the  General  Freight  Agent 
to  the  agent  at  Verona  was  dated  June  27,  1894,  and  the  defend- 
ant introduced  no  testimony  other  than  this  as  to  when  the  ^^  Big 
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4  "  declined  to  receive  perishable  freight.  The  defendant's  agent 
at  Verona  would  not  testify  certainly  as  to  whether  he  did  or  did 
not  refase  to  bill  the  complainant's  potatoes  by  that  ronte. 

The  testimony  upon  this  issue  is  not  as  definite  as  it  should  be^ 
but  we  are  inclined  to  think  that  it  fairly  shows,  and  we  find  that 
on  June  7  the  complainant  offered  the  defendant  a  carload  of 
potatoes  at  Yerona  and  asked  the  defendant  to  bill  it  to  Cleveland^ 
Ohio,  by  the  "  Big  4  "  route ;  that  the  defendant  then  had  through 
billing  arrangements  to  that  point  with  this  road  and  might  have 
80  billed  this  carload ;  that  its  agent  at  Yerona  refused  to  do  so, 
and  that  in  consequence  the  complainant  lost  the  sum  of  $100 
upon  the  shipment 

Upon  these  findings  of  fact  the  following  conclusions  are 
reached : 

First:  The  method  adopted  by  the  defendant  of  posting  its 
printed  schedules  was  not  a  compliance  with  the  law.  The  Com- 
mission has  no  power,  if  it  were  so  disposed,  to  vary  the  require- 
ment of  the  act  in  that  respect.  In  this  particular  case  the  de- 
fendant seems  to  have  acted  in  good  faith  and  has,  perhaps,  done 
all  it  could  do  to  comply  with  that  provision  of  the  statute.  No 
injury  nor  inconvenience  appears,  to  have  resulted  either  to  the 
complainant  or  the  public 

We  do  not  feel  called  upon  to  make  any  order  in  the 
premises;  but  at  the  same  time  we  wish  to  emphasize  the 
fact  that  the  requirement  for  the  public  posting  of  these  rates  is 
a  most  important  part  of  the  Act,  and  that  the  conduct  of  the 
defendant  in  this  case  is  only  excusable  upon  the  ground  that  it 
was  absolutely  impossible  to  fulfill  the  letter  of  the  law  after  an 
honest  attempt  to  do  so.  We  do  not  believe  that  there  could  be 
any  valid  excuse  for  the  adoption  of  a  similar  practice  in  the 
great  majority  of  instances.  The  destruction  of  these  schedules  is 
usually  due  to  thoughtlessness  rather  than  malicious  intent,  and 
if  the  carrier  would  bind  up  those  intended  for  public  inspection 
in  some  permaneni  fomi,  as  suggested  in  Appendix  2  to  the 
Third  Annual  Eleport  of  tibia  Commission,  thereby  giving  an  idea 
of  greater  importance  to  the  document,  the  effect  would  probably 
be  to  prevent  their  defacement.  Under  no  circumstances  could 
there  be  any  excuse  for  a  failure  to  post  changes  in  tariffs  when 
made. 
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Second:  The  station  agent  of  the  defendant  at  Yerona  made 
%  mistake  in  shipping  the  first  car  of  mixed  vegetables  for  the 
eomplainant.  The  complainant  was  not  entitled  to  as  good  a  rate 
as  he  received  upon  that  shipment  and  it  does  not  appear  that  he 
was  entitled  to  a  better  ra^e,  according  to  the  tarifb  in  f orce,  upon 
the  carload  shipments  which  he  subsequently  made.  The  mistake 
was  in  favor  of  the  complainant  and  of  course  he  is  entitled  to  no 
benefit  by  reason  of  it  here. 

Third:  The  complainant  claims  that  beans  and  tomatoes 
should  go  in  the  same  class,  and  that  the  defendant,  by  putting 
beans  in  the  second  class  at  a  rate  of  70  cents  per  hundred,  while 
tomatoes  go  third  class  at  a  rate  of  44  cents  per  hundred,  has  dis- 
criminated against  the  complainant  as  a  shipper  of  beans. 

An  exact  classification  is  impossible.  Unless  the  number  of 
classes  is  infinitely  increased  there  must  always  be  articles  in  re- 
spect to  which  it  will  be  very  difficult  to  determine  into  which  of 
two  classes  they  should  fall.  If  the  elements  which  fix  the  class 
are  substantially  the  same  in  case  of  two  articles,  then  those  ar- 
ticles should,  as  a  matter  of  law,  be  classified  alike,  and  to  put  one 
in  one  class  and  another  in  another  class  would  be  a  discrimina- 
tion and  a  violation  of  the  act,  no  matter  what  the  purpose  of  do- 
ing it  might  be.  It  appears  here  that  beans  and  tomatoes  are 
both  shipped  in  peck  boxes  and  that  the  defendant's  agent  at 
V^erona  was  accustomed  to  receive  and  bill  the  same  number  of 
boxes  for  one  hundred  pounds  whether  of  beans  or  of  tomatoes^ 
so  that  the  complainant,  as  a  shipper  of  beans,  was  obliged  to  pay 
70  cents  for  transporting  eight  boxes  of  his  commodity  to  East 
St  Louis  while  the  shipper  of  tomatoes  was  only  obliged  to  pay 
44  cents  for  transporting  eight  boxes  of  his  commodity,  the  nom- 
inal weight  being  the  same  and  the  value  about  the  same.  If  this 
were  all  there  was  of  the  testimony  we  might  hold  that  beans 
ought  to  be  rated  third  class  with  tomatoes,  but  the  defendant's 
testimony  tends  to  show  that  beans  are  more  perishable  and  it 
appears,  in  part  from  the  complainant's  testimony  as  well  as  that 
of  the  defendant,  that  tomatoes  are  in  fact  heavier  than  beans. 
It  also  appears  that  tomatoes  were  formerly  second  class  and  that 
they  were  made  third  class  after  considerable  effort  upon  the  part 
of  shippers,  including  the  complainant,  from  which  it  would  seem 
that  whether  they  ought  to  be  second  or  third  class  was  a  debata> 
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ble  qiieBtion.  We  do  not  think  that  the  practice  of  the  defend- 
ant's agent  at  Verona  in  receiving  tomatoes  at  less  than  tlieir 
actual  weight,  ought  to  conchide  the  defendant  in  the  matter  of 
its  classification  and,  on  the  whole,  we  do  not  feel  justiiied  in  dis- 
turbing the  classiii cation  as  it  now  standa,  although  the  testimony 
etrongly  indicates  that  it  ought  to  be  done,  and  although  we 
shonld  perhaps  do  so  npon  a  more  full  presentation  of  the  ease. 
The  present  difference  of  almost  one-half  in  the  rate  on  beans  and 
tomatoes,  when  the  actual  cost  of  the  transportation  is  nearly  the 
same,  ought  to  be  remedied. 

Fourth:  The  complainant  insists  that  the  defendant  by  mak- 
ing a  group  rate  from  Prichard  to  Verona,  a  distance  of  271  miles, 
to  East  St.  Louis  discriminates  against  Verona  as  in  favor  of 
points  farther  south  and  insists  that  the  shipper  from  Prichard 
enjoys  the  benefits  both  of  an  earlier  market  and  of  the  same  rate 
for  a  much  greater  distance.  The  only  reason  which  the  defend- 
ant gives  for  this  rate  is  that  rates  from  Mubile  are  largely  deter- 
mined by  those  from  New  Orleans  and  that  the  rate  in  question 
was  originally  made  for  the  purpose  of  developing  the  vegetable 
industry  along  the  soutlieru  portions  of  its  road.  We  have  no 
other  facte  before  us. 

There  are  probably  circnmstances  under  which  a  group  rate  of 
this  kind  might  be  juetitiable.  It  is  possible  that  this  particular 
rate,  when  all  the  facts  and  circumstances  appear,  may  be  justiti- 
able ;  but  we  think  that  in  a  total  haul  of  640  miles,  a  rate  which 
for  the  first  271  miles  is  the  same  and  which  in  the  next  200  mites 
falls  from  70  to  30  cents  upon  second  class  and  from  44  to  22 
cents  upon  third  class  \a  pi'ima  fade  unjust  and  unreasonable 
and  a  discrimination  against  the  nearer  points  in  the  group; 
that  in  the  present  case  the  rates  from  Verona  of  70  cents  on 
eecond  class  and  44  cents  on  third  class  are  unreasonable  and 
Dnjust  and  discriminating  as  to  Verona. 

At  the  same  time  we  are  not  furnished  with  the  necessary  in- 
formation to  determine  what  would  be  a  reasonable  rate  from  this 
point,  and  we  have  concluded  to  make  no  order  in  tlie  matter  for 
the  present,  but  to  reiy  upon  the  defendant  to  so  adjust  its  rates 
in  accordance  with  this  suggestion  as  may  bo  reasonable  and  just, 
holding  the  case  open  with  leave  to  the  complainant  to  apply  for 
an  order  in  this  respect  and  with  leave  to  either  party  to  intro- 
duce further  t^timonv,  if  so  advise''. 
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Ftflh :  It  wonld  seem  clear  that  the  complainant  is  entitled 
to  damages  upon  the  findings  of  fact  in  respect  to  this  item,  pro- 
vided the  Commission  has  jurisdiction  to  award  reparation  in  such 
a  case. 

In  Madoon  v.  Chicago  <6  N.  W.  JS.  Co.  5  L  0.  0.  Rep. 
84,  3  Inters.  Com.  Eep.  711,  it  appeared  that  the  complainant 
was  a  shipper  of  cod  over  the  railway  of  the  defendant ;  that 
his  coal  sheds  were  not  situated  upon  the  line  of  the  defend- 
ant, but  upon  the  line  of  another  railway  company,  and  that 
there  existed  an  arrangement  between  the  defendant  and  that 
railway  company  by  which  the  defendant  was  accustomed 
to  switch  cars  coming  over  its  line  to  the  sheds  of  the  complain- 
ant and  also  to  the  sheds  of  other  shippers  situated  upon  the  line 
of  the  latter  railway  company,  for  a  given  charge;  that  the 
defendant  had  refused  to  switch  two  cars  of  the  complainant  to 
his  sheds  unless  the  complainant  would  promise  to  pay  demurrage 
after  a  certain  number  of  hours,  while  it  did  not  exact  a  similar 
promise  from  other  shippers  similarly  situated.  It  was  held  that 
it  was  the  duty  of  the  defendant  in  that  case  to  treat  all  shippers 
alike  and  to  switch  the  complainant's  cars  upon  payment  of  the 
switching  charge,  without  exacting  from  him  a  promise  to  pay 
demurrage  which  it  did  not  exact  from  other  shippers  similarly 
situated,  and  that  this  Commission  might  award  him  whatever 
damages  accrued  by  reason  of  that  discrimination.  The  damages 
were  not  actually  awarded  in  that  case,  for  the  reason  that  the 
testimony  did  not  sufficiently  show  what  those  damages  were. 

The  case  of  Pankey  v.  Hichmond  cfe  D.  li,  Co.y  3  I.  C.  C. 
Rep.  658,  3  Inters.  Com.  Rep.  33,  was  this :  The  complainant 
shipped  certain  boxes  of  books  from  Troupe  in  the  State  of 
Texas  to  Fort  Lawn,  South  Carolina.  He  directed  the  shipments 
to  be  made  via  Vicksburg,  Miss.,  and  the  bill  of  lading  so  speci- 
fied. It  appeared  that  there  were  two  routes  through  Vicksburg 
to  Fort  Lawn  and  that  the  charges  were  more  by  one  route  than 
they  would  be  by  the  other.  The  shipper  directed  the  goods  to 
be  sent  by  the  cheaper  route.  They  were  in  fact  sent  by  the 
more  expensive  route,  and  the  complainant,  upon  their  arrival  at 
Fort  Lawn,  declined  to  receive  them,  for  the  reason  that  an  im- 
proper freight  charge  was  demanded. 

The  Commission  held  that,  since   there  was   nothing  in  the 
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shipping  directions  upon  the  way  bill  to  indicate  by  what  route 
they  should  go,  the  carrier  at  Fort  Lawn  might  retain  the  goods 
until  the  proper  charges,  according  to  the  route  by  which  they  had 
come,  had  been  paid.  It  was  further  held,  however,  that  it  was  the 
duty  of  the  agent  of  the  initial  carrier  at  the  point  where  the  goods 
were  received,  to  route  them  by  the  less  expensive  route,  in  accord- 
ance with  the  directions  of  the  shipper,  and  that  for  his  failure 
to  do  so,  such  initial  carrier  was  liable  to  pay,  by  way  of  damages, 
the  difference  in  rate  between  the  two  routes,  and  an  award  of 
damages  against  such  initial  carrier  was  accordingly  made.  It 
did  not  appear  that  there  was  any  through  rate  from  Troupe  to 
Fort  Lawn. 

Without  inquiring  whether  this  last  case,  upon  its  peculiar 
facts,  was  correctly  decided,  we  think  that  the  principles  which 
underlie  these  two  cases,  namely,  that  the  shipper  may  control 
the  route  by  which  his  merchandise  shall  go,  and  that  the  carrier 
must  treat,  in  this  respect,  all  members  of  the  public  alike,  are 
correct,  and  that  they  control  the  present  case.  Here  was  an 
established  published  rate  from  Verona  to  Cleveland.  Presuma- 
bly that  rate  and  that  route  were  open  to  the  public.  When  the 
complainant  directed  the  defendant's  agent  to  route  his  carload 
of  potatoes  that  way,  it  was  the  business  of  that  agent  to  do  so, 
and  his  failure  to  do  so  was  a  discrimination  against  the  com- 
plainant, which  amounted  to  a  violation  of  the  Act  to  Eegulate 
Commerce. 

We  think,  too,  that  upon  the  facts  as  they  appear,  the  damages 
which  the  complainant  is  found  to  have  sustained  were  the  proxi- 
mate result  of  this  illegal  act  of  the  defendant,  and  that  he  is 
entitled  to  an  order  for  the  payment  of  one  hundred  dollars. 
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W.  H.  BOYER  &  CO. 

V, 

CHESAPEAKE,  OHIO  &  SOUTHWESTERN  RAILWAY 
COMPANY,  Ohio  &  Mississippi  Railway  Company,  Balti- 
more &  Ohio  Railroad  Company,  Illinois  Central  Rail- 
road Company. 


January  8,  1895,  Hearing  had  at  Washington,  D.  C— January  tO,  1897,  HU- 
noig  Central  Railroad  Company  made  a  party  defendant— February  16, 
1897,  Annoer  ofIUinoi$  Central  B.  B.  Co,  JUed.—Decided  Feln-uary  27, 1897. 


The  defendant  carriers  charged  29  cents  per  100  pounds  on  cotton-seed  meal 
from  Memphis  to  Philadelphia,  and  84  cents  from  Dyersburg,  a  shorter- 
distance  intermediate  point  on  the  same  line.  After  bearing,  the  line  or 
road  of  one  of  the  companies  complained  against  passed  into  the  control 
of,  and  was  being  operated  by,  a  company  not  a  party  to  the  proceeding. 
This  company  on  being  made  a  party  answered  that  it  had  put  in  effect 
the  same  rate,  26  cents,  from  both  Memphis  and  Dyersburg,  which  on 
further  investigation  was  found  to  be  the  fact 

Edd,  the  cause  of  complaint  being  removed,  the  statute  substantially  com* 
plied  with,  reparation  was  made.  No  order  was  necessary,  and  the  case 
was  dismissed. 

Charles  S.  OrvhbSy  for  Chesapeake,  Ohio  <fe  Southwestern  Ry. 
Co. 

Hugh  Z.  Bond^  for  Baltimore  &  Ohio  R.  R.  Co.,  and  Ohio  & 
Mississippi  Ry.  Co. 

BEPORT   AND   OPINION   OF  THE   COMMISSION. 

Morrison,  Comviissioner  : 

Complainants  state  that  the  three  first  above-named  defendants 
cliarge  and  receive  34  cents  per  100  pounds  for  the  transportation 
of  cotton-seed  meal  in  carload  lots  from  Dyersburg,  Tennessee,  to 
Philadelphia,  Pennsylvania,  while  they  charge  a  lower  rate  of  29 
cents  per  100  pounds  from  Memphis,  Tennessee,  which  is  70  miles 
more  distant  than  Dyersburg  from  Philadelphia;  and  complain- 
ants pray  that  said  defendants  be  required  to  answer ;  that  after 
hearing  and  investigation  they  may  be  ordered  to  desist  from  said 
violations  of  the  Act  to  Regulate  Commerce ;  that  they  be  further 
ordered  to  make  no  charge  in  excess  of  29  cents  per  100  pounds 
in  carloads  on  cotton-seed  meal  shipped  from  Dyersburg  to  Phil- 
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adelphia,  and  for  such  other  order  as  the  OommiBsion  maj  deem 
neceesarj'  in  tbe  premiees. 

The  separate  answer  of  the  Chesapeake,  Ohio  &  SoathweBtern 
Bailroad  Company  says  that  its  road  does  not  connect  witli  the 
roads  of  its  said  codefendants,  nor  make  a  continnouB  throngh 
line  from  either  Memphis  or  Djersburg  to  Philadelphia;  that  the 
rate  on  cotton-seed  meal  in  carloads  by  all  lines,  whether  rail  or 
water,  or  partly  by  each,  from  Memphia  to  Philadelphia  is  29 
cents  per  100  pounds,  and  is  so  made  by  reason  of  the  existence 
of  water  as  well  as  rail  transportation  between  these  cities ;  that 
Dyersbnrg  is  a  way  station  on  this  rospondeiit's  road,  between 
which  station  and  Philadelphia  no  such  competition  exists,  and 
that  the  rate  of  34  cents  is  made  np  of  this  respondent's  local  rate 
from  Dyerebnrg  to  Louiavitle,  Kentucky,  and  tlie  through  rate 
thence  to  Philadelphia,  and  "is  a  fair,  just  and  reasonable  rate, 
and  is  not  and  cannot  be  measured  by  the  through  and  competi- 
tion rate  enforced  by  the  water  routes  at  and  from  Memphis, — 
Memphis  being  a  trade  center  twenty  times  the  size  of  Dyers- 
burg  in  point  of  population,  and  doing  a  business  in  cotton-seed 
meal  as  well  as  in  other  traffic,  many  hundreds  of  times  larger 
than  Dyersburg." 

The  Ohio  &  Mississippi  Railway  Company,  answering  sepa- 
rately, says : 

"  8.  This  defendant  admits  that  it  and  other  railroad  companies 
carry  certain  freight  by  continuous  transportation  from  Memphis 
and  Dyersburg,  in  the  State  of  Tennessee,  to  Philadelphia,  in  the 
State  of  Pennsylvania;  but  says  that  the  circumstances  attending 
tranHMDrtation  from  said  points  are  very  ditlerent. 

"  This  defendant  is  a  party  to  a  throngh  freight  line  between 
Memphis  and  Philadelphia,  with  other  railroads,  and  the  tJirough 
freight  rate  on  cottonseed  meal  in  carload  lots  between  those 
points  under  the  joint  tariff  of  the  companies  parties  thereto  is  29 
cents  per  100  pounds. 

"There  is  no  through  freight  line  between  Dyersburg  and 
Philadelphia ;  but  the  Cliesapeake,  Ohio  &  Southwestern  Railway 
Company  charges  its  local  freight  rate  to  Louisville,  Kentucky, 
on  cotton-seed  meal  in  carload  lots  ;  and  from  lyonisville,  where 
said  meal  first  reaches  this  defendant's  road,  to  Philadelphia,  this 
defendant  charges  the  regular  rate  of  23  cents  per  lUO  pounds 
nnder  its  eastbound  tariff. 

"4.  The  shipments  from  both  places  are  delivered  to  this  de- 
fendant at  Louisville,  bnt  in  the  case  of  the  shipment  from  Dyers- 
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bnrg  this  defendant  has  no  interest  in  or  control  over  the  rate 
from  Djersburg  to  Louisville,  and  gets  no  part  of  it. 

^  5.  This  defendant  further  says  that  between  Memphis  and 
Louisville  there  is  competition  for  freight  traflBc  by  water  by  way 
of  the  Mississippi  and  Ohio  rivers,  and  that  the  through  freight 
rate  between  Memphis  and  Philadelphia  is  made  partly  with  ref- 
erence thereto ;  bnt  that  Dyersburg  is  an  inland  dty,  and  that 
freight  shipments  from  there  are  not  subject  to  competition  by 
water. 

**  ♦  ♦  ♦  And  respectfully  insists,  that  the  rates  mentioned 
are  reasonable  and  proper,  and  constitute  no  violation  of  any  pro- 
Yision  of  the  Act  to  Regulate  Commerce ;  and  prays  that  the 
complaint  in  this  proceeding  be  dismissed." 

The  material  part  of  the  answer  of  the  Baltimore  &  Ohio  Bail- 
road  Company  says : 

^^8.  In  answer  to  the  allegations  in  the  third  paragraph  of  the 
petition,  this  respondent  says  that  on  September  20th,  1893,  the 
Southern  lines  issued  joint  freight  tariff  No.  7,  making  the  rate 
on  ootton-seed  meal  in  carloads,  from  Memphis  to  Philadelphia, 
29  cents  per  100  pounds,  as  will  appear  by  copy  of  said  Tariff 
No.  7  on  file  with  the  Commission ;  that  there  is  also  in  effect  a 
rate  from  Louisville  to  Philadelphia  of  23  cents  per  100  pounds 
on  cotton-seed  meal  in  carloads ;  that  the  rate  from  Dyersburg 
to  Philadelphia,  mentioned  in  the  petition,  is  made  by  adding  the 
local  rate  from  Dyersburg  to  Louisville  (11  cents  per  100  lbs.)  to 
the  rate  from  Louisville  to  Philadelphia  (23  cents  per  100  lbs). 

(( «  «  «  This  respondent  is  informed  and  believes  that  the 
rates  from  Memphis  are  controlled  by  the  water  competition  at 
that  point,  and  that  the  difference  in  rates,  complained  of  in  the 
petition,  is  due  to  that  competition." 

The  case  was  set  down  for  hearing  at  Washington,  D.  C, 
January  8,  1895.  The  complainants  were  not  represented.  The 
respondents  were  present  with  counsel,  and  called  the  general 
freight  agent  of  the  Chesapeake,  Ohio  &  Southwestern  Bailroad 
Company,  the  initial  carrier  from  Memphis  and  Dyersburg,  as  a 
witness ;  and  on  investigation  the  facts  were  ascertained  to  be : 

1.  The  complainants  are  brokers  in  oils  and  cotton-seed  pro- 
ducts, doing  business  at  Philadelphia,  Pa.,  where  they  receive 
shipments  of  cotton-seed  meal  from  Dyersburg.  The  defendants, 
and  each  of  them,  are  common  carriers  between  points  in  different 
States.  The  line  of  the  Chesapeake,  Ohio  &  Southwestern  llail- 
road  Company  extends  from  Memphis,  Tenn.,  to  Louisville,  Ky. 
A  line  of  the  Ohio  &  Mississippi  Kailway  Company  runs  between 
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Loiiisrille,  Kj.,  and  Cincinnati,  Ohio,  and  a  line  of  the  Baltiinoiv 
&  Ohio  6jBtem  runs  between  Cincinnati  and  Philadelphia,  Pa., 
by  way  of  Baltimore.  Dyersburg  is  on  the  Chesapeake,  Ohio  & 
Southwestern  R,  R,,  70  miles  nearer  to  Louisville  over  the  same 
line  than  Memphis,  and  cotton-seed  meal  is  not  shipped  from  that 
point  by  water  to  eastern  points. 

3.  The  rates  from  Memphis  by  all  lines,  inclading  the  lines  of 
the  three  defendants  first  named,  to  Philadelphia,  was  at  tiie  time 
of  the  investigation  29  cents  per  100  pounds  on  cotton-seed  meal. 
Ko  joint  throiiph  rate  from  Dyereburg  to  Philadelphia  had  been 
pnbliplied.  The  rate  from  Dyersburg  to  Philadelphia  was  34 
cents  per  100  pounds,  made  up  of  a  local  rate  from  Dyersburg  to 
Louisville  over  the  Chesapeake,  Ohio  &  Southwestern  Railroad 
of  11  cents  per  100  pounds,  and  a  through  rate  thence  to  Phila- 
delphia over  the  lines  of  the  other  two  defendant  companies,  of 

23  cents  per  100  pounds. 

3,  Formerly,  when  cotton-seed  meal  was  lees  valuable  and 
classified  as  fertilizer,  it  had  a  rate  of  1 1  cents  per  100  pounds  to 
Louisville  from  Dyereburg  over  the  Chesapeake,  Ohio  &  South- 
western K.  R.  When  new  uses  were  found  for  this  product  and 
its  value  was  greatly  increased,  it  was  taken  from  the  fertilizer 
claaa  and  given  a  commodity  rate  of  17  cents  per  100  pounds,  but 
on  through  bu8inesB,tlioiigIi  the  Cheaapeak6,Ohio  &  Southwestern 
disclaimed  having,  or  being  a  ]mrty  to,  a  through  rate  from  Dyera- 
burg,  it  accepted  11  cents  per  100  pounds  to  Louisville, 

4,  From  Memphis,  there  is  water  transportation  by  the  Missis- 
sippi and  Ohio  rivers  to  Cincinnati,  by  which  cotton-seed  meal 
was  carried  for  12  cents  per  100  pounds,  and  from  Cincinnati  by 
rail  to  Philadelphia  the  rate  was  and  is  17  cents  per  100  pounds, 
making  the  through  rate  from  Memphis  to  Philadelphia  by  rail 
and  water  over  this  route  29  cents. 

5,  From  Memphis,  the  Mississippi  River  affords  water  trans- 
portation to  New  Orleans ;  and  a  rail  rate  was  in  existence  of  9 
cents  per  100  pounds  on  cotton-seed  meal  to  that  point,  from 
which  the  rate  by  steamship  to  New  York  was  15  cents  per  100 
pounds,  making  a  through  rate  from  Memphis  to  New  York  of 

24  cents  per  100  pounds,  A  small  per  cent  of  the  product  was 
carried  by  this  route.  "What  the  rate  was  to  Philadelphia  by  way 
of  Nl'w  Orleans,  if  there  were  any  carrying  from  Memphis  by 
that  route,  did  not  appear. 


BOYER  A  GO.  v.  OHESAPBAKB,   O.  A   8.  B.  (XX  59 

6.  The  local  rate  over  the  Chesapeake,  Ohio  &  Southwestern 
R.  R.  from  Djersbarg  to  Memphis  on  cotton-seed  meal  was  frj 
cents  per  100  pounds ;  this,  with  the  above  rates  via  New  Or- 
leans, would  give  Dyersburg  a  SOJ  cent  rate  to  New  York  by 
that  route.  The  only  shipments  of  considerable  volume  from 
Memphis  to  Philadelphia  are  cotton,  cotton-seed  products  and 
lumber ;  and  of  these,  the  larger  part  is  carried  by  rail.  Phila- 
delphia ships  little  freight  through  New  Orleans  to  Memphis,  the 
least  expensive  route,  yet  a  large  per  cent  of  such  freight  leaves 
Philadelphia  by  water  for  Norfolk  or  Savannah,  and  goes  thence 
by  rail  to  Memphis,  with  better  time  than  by  the  New  Orleans 
route,  and  better  rates  than  by  any  other  than  the  New  Orleans 
route. 

It  appearing  after  investigation  that  the  road  of  said  Chesa- 
peake, Ohio  &  Southwestern  Railroad  Company  was  operated  by 
the  Illinois  Central  Railroad  Company,  this  latter  company  was 
by  order  of  this  Commission  made  a  party  defendant,  served  with 
a  copy  of  the  complaint,  and  required  to  answer.  This  company, 
the  Illinois  Central,  answering  as  required  by  the  Commission, 
says: 

a#  ♦  ♦  jij  denies  that  at  the  time  of  the  filing  of  the 
complaint  herein  it  had  any  supervision  over  or  any  interest 
whatsoever  in  the  line  known  as  the  Chesapeake,  Ohio  &  South- 
western Railway,  and  it  can  therefore  neither  aflSrm  nor  deny  any 
of  the  allegations  set  forth  by  the  complainants. 

*^  3d.  This  respondent  admits  that  it  now  acts  as  agent  for  the 
owner  of  the  line  formcily  known  as  the  Chesapeake,  Ohio  & 
Southwestern  Railway,  oi  e  of  the  defendants  in  this  proceeding, 
and  as  such  agent  that  it  his  pat  into  effect  the  same  tariff  of 
rates  on  cotton-seed  me*!,  in  carloads,  from  Dyersburg,  Ten- 
nessee, as  from  Memphis,  wliich  tariff  of  rates  is  lower  than  that 
complained  of.  Vide  Illinois  Central  (Agent)  G.  F.  O.  731  A 
— I.  C.  C.  239,  October  2l8t,  1896,  making  rate  on  cotton-seed 
meal  from  Dyersburg  to  Philadelphia  26  cents  per  100  pounds, 
same  as  from  Memphis,"  and  "  prays  that  the  proceeding  against 
it  in  this  case  be  dismissed." 

On  further  investigation  it  is  found  that  the  Illinois  Central 
liiiilroad  Company  operating  the  line  of  the  Chesapeake,  Ohio  & 
Southwestern  Railroad  Company  has  established  and  put  into 
effect  the  same  rate, — 26_cent8  per  100  pounds, — ^in  carloads  on 
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cotton-seed  meal  from  both  Memphis  and  Dyersbnrg,  Tenn.,  to 
Philadelphia^  Pa.  The  rates  being  no  longer  in  conflict  with  the 
statute  and  the  grievance  complained  of  having  been  corrected^ 
the  carriers  have  made  reparation  aad  no  order  will  h%  m 
The  case  will  be  diamisaedt 
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Ih  thk  Matter  of  ALLEGED  VIOLATIONS  of  the  FOURTH 
SECTION  OF  THE  ACT  TO  REGULATE  COMMERCE 
BT  Atohison,  Topeka  &  Santa  ¥&  Railway  Company  and 

THE  ReCEIVBBS  THEREOF,  AND  OtHERS. 


JMded  March  1,  1897. 


Ho  dIstnrbaDoe  of  rates,  secret  or  open,  creates  such  dissimilarity  of  cfrcam* 
stances  and  conditions  under  section  four  of  the  Act  to  Regulate  Com- 
merce as  will  justify  either  of  two  or  more  competing  carriers  subject 
to  that  Act  in  charging  more  for  the  short  than  for  the  long  haul,  with- 
out an  order  of  the  Commission. 

Kenna  dk  Dunlop  for  Atchison,  Topeka  &  Santa  ¥6  System 
and  Receivers. 

REPORT  AND  OPINION  OF  THE  COMMISSION. 

Proutt,  Gommissioner: 

Previous  to  October  7, 1895,  the  rate  on  fifth-class  freight  from 
Chicago  to  Colorado  points  by  all  competing  roads  had  been  92 
cents  per  100  pounds  in  carload  lots.  By  a  tariff  regularly  pub- 
lished, taking  effect  as  of  that  date,  the  receivers  of  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  reduced  the  rate  to  50  cents. 
Other  companies  at  once  followed  this  by  reductions  to  38  cents 
October  13,  and  30  cents  October  14.  In  making  these  rates 
some  of  the  carriers  so  arranged  their  tariffs  to  intermediate  points 
as  not  to  conflict  with  the  fourth  section.  Most  of  them  did  not. 
The  receivers  of  the  Santa  F6  road  made  no  attempt  in  their 
tariff  of  October  7th  or  in  subsequent  tariffs  to  do  so,  but  upon 
the  contrary  the  receivers  of  that  railroad  insisted,  both  by  their 
answer  in  this  case  and  by  the  sworn  testimony  of  one  of  the 
Receivers  upon  the  hearing,  that  the  rates,  although  lower  to 
Colorado  points  than  intermediate  points,  were  not  in  violation  of 
the  fourth  section,  for  the  reason  that  the  circumstances  and  con- 
ditions were  so  dissimilar  that  they  were  justified  in  making  the 
lower  rate  for  the  longer  haul,  dissimilarity  of  circumstances  and 
conditions  being  found  in  the  fact  that  there  was  then  prevalent 
a  rate  war  between  different  competing  lines  to  those  points. 

The  rates  were  soon  restored  to  their  normal  condition,  so  that 
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the  question  hae  ceased  to  be  a  live  one,  nor  would  it  deserve  any 
further  coneideration  from  us  were  it  not  for  the  fact  that  it  was 
Beriously  claimed  by  a  prominent  railroad  manager  that  the  act  of 
the  Santa  F£  under  the  circnmstanceB  was  not  in  violation  of  law. 
Since  the  same  condition  of  things  may,  and  is  almost  certain  to, 
arise  from  tims  to  time,  we  deem  it  proper  to  express  oar  viewi 
upon  that  claim. 

As  we  understand  the  position  of  Mr.  Walker,  it  was  as  foIlowB: 
As  the  receiver  of  the  Santa  F^  system  he  stood  charged  with 
the  preservation  of  its  properties;  he  found  in  the  management 
of  those  properties  that  the  traffic  from  Chicago  to  Colorado 
points,  which  belonged  to  and  had  formerly  passed  over  his  lines, 
was  being  diverted,  and  he  became  satisfied  that  this  was  owing 
to  the  irregular  practices  of  his  competitors  in  accepting  lees  than 
the  published  rates.  He  became  convinced  that  the  only  way  in 
which  this  secret  and  unlawful  competition  could  he  met  was  by 
meeting  the  rate  which  they  made,  and  he  accordingly  did  so. 
The  rate  which  he  established  to  Colorado  points  was,  as  he  well 
knew,  an  un remunerative  rate,  and  was  only  established  to  meet 
the  immediate  necessities  of  the  occasion  and  aa  a  temporary  ex- 
pedient. The  rates  to  intermediate  points  had  been  substantially 
the  same  for  many  years,  and  were  just  and  reasonable.  He  did 
not  believe  there  was  any  equitable  reason  why  these  rates  sliouM 
be  reduced  and  the  revenues  of  his  system  diminished  because  he 
found  it  necessary  to  make  a  low  rate  for  tlie  purpose  of  cheek- 
ing unlawful  competition.  It  was  the  fact  of  this  unlawful  and 
secret  competition  which  justified  him  in  making  the  lower  rate 
for  the  longer  haul  by  creating  dissimilar  circamstances  and 
conditions. 

In  the  case  Be  LouisaiUe  *£  N.  R.  Co.  1  I.  O.  O.  Rep.  31. 
1  Inters.  Com.  Rep.  278,  it  was  held  by  the  Commission  that  the 
fourth  section  did  not  apply  where  the  circumstances  and  con- 
ditions were  dissimilar,  aud  tiiat  in  the  case  of  such  dissimilar 
circumstances  and  conditions  the  carrier  might  lawfully  charge 
more  for  the  short  than  for  the  long  haul.  Under  this  decision, 
which  was  upon  the  most  elaborate  consideration  of  the  questions 
involved,  two  classes  of  ciisea  might  arise  with  reference  to  the 
fourth  section  :  first,  tiiose  in  which  the  circumstances  and  con- 
ditions were  dissimilar,  to  which  the  sectiou  did  not  apply;  see- 
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ondly,  those  of  an  unusual  or  extraordinary  nature,  to  which  the 
section  did  apply,  and  in  which  the  charing  of  the  greater  rate 
for  the  shorter  haul  would  be  unlawful  unless  the  Commission 
upon  investigation  granted  an  enabling  order.  The  first  class  did 
not  fall  within  the  inhibition  of  the  section  at  all,  and  it  was  not, 
therefore,  necessary  for  the  carrier  to  consult  the  Commission, 
nor  indeed  could  it  properly  consult  the  Commission  in  advance 
as  to  whether  the  case  was  or  was  not  within  the  section.  It  must 
assume  the  responsibility  of  deciding  that  question  for  itself  first, 
and  if  any  party  deemed  himself  or  itself  aggrieved  by  the  decision 
of  the  carrier,  then  upon  complaint  to  the  Commission  it  would 
determine  whether  the  dissimilarity  existed.  In  the  second  class, 
application  must  be  made  to  the  Commission  in  the  first  instance, 
and  the  charging  of  the  greater  sum  for  the  shorter  haul  would 
be  illegal  without  the  order  of  the  Commission  thereto,  although 
the  circumstances  might  be. such  that  the  Commission  would 
finally  grant  such  order. 

It  should  be  noticed  that  the  matter  under  consideration  does 
not  fall  within  the  second  class.  The  Santa  F6  road  and  its  re- 
ceivers have  never  applied  to  the  Commission  for  any  relief  from 
the  operation  of  the  fourth  section.  It  is  quite  possible  that  the 
facts  set  forth  in  their  answer,  or  detailed  in  the  testimony  of  Mr. 
Walker,  might  be  such  as  would  justify  and  induce  us,  upon  be- 
ing satisfied  of  the  existence  of  those  facts,  to  grant  relief,  but 
tiiat  relief  never  has  been  asked  for,  and  no  question  of  that  sort 
arises. 

In  the  ZouisviUe  dk  NashviUe  Case  the  Commission  at- 
tempted to  point  out  what  would  be  the  dissimilar  circumstances 
which  would  take  the  case  out  of  the  fourth  section,  and  it 
enumerated  three  things :  First,  competition  with  water  carriers 
not  subject  to  the  provisions  of  the  Act;  second,  competition 
with  railroads  in  foreign  countries  or  situated  wholly  within  a 
single  State,  and  not  therefore  subject  to  the  provisions  of  the 
Act ;  third,  special  and  peculiar  cases  of  competition  between  car- 
riers which  were  subject  to  the  Act. 

In  Re  Chicago,  St.  P.  cfc  K.  C.  B.  Co.  2  I.  C.  C.  Rep.  231,  2 
Inters.  Com.  Rep.  137,  it  was  held  that  the  fact  that  a  competing 
railroad  subject  to  the  provisions  of  the  Act  made  a  rate  which 
was  below  the  actual  cost  of  transportation  did  not  create  such  a 
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dissimilarity  of  circnmBtancea  as  would  justify  the  defendant  m 
mooting  this  rate  without  reducing  its  rates  at  intermediate 
points.  In  Railroad  Commission,  of  Georgia  v.  Clyde  SS.  Co. 
5  I.  C.  0.  Rep.  327,  4  Inters.  Coin.  Rep.  120,  the  Loui/rviUe  d: 
NaxhviUe  Case,  \  I.  C.  C.  Bep.  31,  1  Inters.  Com.  Rep.  278,  was 
conEidered  and  its  doctrines  reaffirmed  in  the  main.  It  was,  how- 
ever, held  that  competition  between  roads  subject  to  the  Act 
conid  under  no  circumstances  afford  such  a  disfiimilarity  of  con- 
ditions as  would  justify  the  carrier  in  charging  more  for  the 
shorter  than  for  the  longer  Iiaul  without  an  applieaiion  to  the 
Commission  for  relif^.  This  decision  has  never  been  departed 
from  by  the  Commission  since,  nor  has  its  correctness  ever  been 
questioned  by  any  court  of  controlling  influence.  It  must  be 
assumed,  therefore,  at  the  present  time,  that  mere  competition 
between  carriers  subject  to  the  Act  cannot  under  any  circum- 
stances create  the  necessary  dissimilarity. 

This  does  not,  however,  quite  go  to  the  claim  of  the  defendant. 
While  Mr.  Walker  intimated  an  opinion  that  the  courts  might 
ultimately  hold  that  such  competition  would  amount  to  dissimilar 
conditions,  he  admitted  that  upon  the  present  state  of  the  law,  no 
competition,  so  long  as  it  was  open,  would  justify  a  departure 
from  the  fourth  section ;  but  he  insisted  that  the  secret  violation  of 
the  law  by  the  making  of  lower  rates  did  create  such  dissimilarity 
as  permitted  him  to  meet  those  rates.  His  argument  was  tJiat, 
just  as  competition  with  carriers  which  cannot  be  subjected  to  the 
Act  creates  the  necessary  dissimilarity,  so  competition  which  is 
not  and,  as  ho  said,  could  not  practically  be,  controlled  by  the 
Act,  comes  to  the  same  thing. 

One  objection  to  the  acceptance  of  this  view  lies  in  the  fact 
that  it  suffers  each  carrier  to  determine  for  itself  when  this  viola- 
tion of  law  exists,  and  when,  therefore,  it  may  violate  the  law 
upon  its  own  part.  The  history  of  all  rate  wars  is  substantially 
the  same.'  Some  railroad  ofliciat,  of  greater  or  less  degree,  con- 
chides  that  his  line  is  not  obtaining  its  fair  proportion  of  com- 
petitive traffic,  and  is  "satisfied"  or  "believes"  that  the  reason 
for  this  is  the  unlawful  practices  of  his  competitors.  Thereupon, 
in  alleged  self-preservation,  he  reduces  the  rate  himself.  The 
result  is  the  demoralization  of  rates  over  a  greater  or  less  terri- 
tory, with  all  its  attendant  evils  to  the  public  and  the  loss  of 
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large  enms  to  the  railroads  involved.  While  no  doubt  is  suggested 
•8  to  the  ability  and  judgment  with  which  the  railroads  of  this 
country  are  operated,  we  should  still  be  loath  to  pat  sach  a  con- 
struction upon  the  Act  as  would  leave  it  to  the  inner  conscious- 
ness of  each  railroad  manager  to  determine  for  himself  whether 
an  essential  provision  of  the  law  shoald  or  should  not  be  observed. 
We  think  it  accords  much  better  with  the  intent  of  the  Act  to 
hold  that  application  must  be  made  in  the  first  instance  to  the 
Commission,  which  was  created  for  the  express  purpose  of  decid- 
ing, as  an  impartial  tribunal,  upon  investigation,  whether  the 
facts  do  actually  exist,  and,  if  so,  whether  they  are  sufficient  to 
justify  the  suspension  of  the  rule  of  the  fourth  section,  and  to 
what  extent. 

Apart  from  this  consideration  of  utility,  we  cannot  assent  to  the 
proposition  contended  for.  Stripped  of  its  various  embellish- 
ments, it  comes  to  this,  that  because  one  party  violates  this  statute 
secretly  in  one  particular,  a  second  party  may  violate  it  openly 
in  another  particular.  This  proposition  would  sound  ridicnlous 
if  it  proceeded  from  a  less  eminent  authority ;  it  is  sufficiently 
startling  from  any  source.  Applied  to  laws  in  general,  it  would 
result  in  complete  anarchy.  That  the  Act  to  Kegulate  Commerce 
is  not  enforced  in  a  given  instance,  or  cannot  be  enforced  as  a  gen- 
eral thing,  would,  if  true,  be  a  reason  why  it  should  be  amended ; 
it  is  no  excuse  for  its  violation. 

And  this  suggests  the  further  question  :  Why  was  not  the  law 
enforced  in  this  particular  instance  ?  The  claim  is  that  compet- 
ing carriers  between  Chicago  and  Colorado  points  were  secretly 
accepting  less  than  the  published  rates.  Of  this  fact  the  Com- 
mission had,  and  could  have,  no  knowledge  until  brought  to  it 
from  some  outside  source.  It  must  assume  that  the  carriers  are 
complying  with  the  law  and  are  receiving  the  published  rates. 
The  Santa  Fe  road  communicated  nothing  of  its  suspicions  to  this 
Commission,  and  made  no  application  to  it  for  assistance  or  relief. 
It  undertook  to  correct  the  evil  by  its  own  action. 

Mr.  Walker  was  inquired  of  why  he  had  not  furnished  the 
Commission  with  what  information  he  had.  His  answer  in  sub- 
stance was  that  it  would  have  done  no  good,  that  in  the  then  state 

of  the  statute  and  of  public  opinion  the  law  could  not  be  enforced. 
7  ijiTKJis.  Com.  6 
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His  testimony  upon  that  point  is  instructive.    We  give  it  in  his 

own  words : 

" Mr.  Walker:  That  is  one  idea.  It  is  very  difficult  to  get  the 
absolute  facts  which  are  considered  as  necessarv  bv  the  courts  to 
punish  railroads  that  are  suspected,  and  the  fact  about  it  is,  the 
raachinery  of  the  law  (nobody  is  to  blame  for  it  that  I  know  ofj 
is  not  adequate.  It  has  not  been  satisfactory,  it  has  not  resulted 
in  reaching  the  results,  the  objects  that  were  intended ;  and,  fur- 
ther than  that,  I  do  not  believe  that  it  ever  can  be  under  the  pres- 
ent conditions.'* 

Later  in  his  examination,  the  following  questions  were  asked 

and  answered : 

"  The  Chairman :  Then  it  would  come  back  (and  see  if  this  is 
an  unfair  inference  that  I  am  going  to  draw  now)  to  the  question 
that  the  failure  to  enforce  it  now  results  from  the  unwillingness 
of  the  railroads  to  help. 

"  Mr.  Walker :  It  results  to  a  considerable  extent  from  the  re- 
luctance of  the  railways  to  help. 

"The  Chairman :  To  have  the  penalties  attached  to  the  misde- 
meanors enforced  against  their  rivals  ? 

"Mr.  Walker:  Against  their  associates.  That  puts  them  in 
the  position  of  being  informers,  and,  as  has  been  said,  in  this 
country  an  informer  is  worse  than  the  criminal  in  the  eyes  of  the 
public. 

"  The  Chairman :  If  that  is  not  done,  how  are  any  laws  to  be 
enforced  ? 

"  Mr.  Walker :  They  are  to  be  enforced  and  they  are  enforced 
when  they  have  public  sentiment  with  them  and  the  sentiment  of 
the  parties  who  are  to  be  benefited  by  their  enforcement  with 
them ;  in  this  case,  both  shippers  and  carriers. 

"  The  Chairman  :  It  is  not  the  question  of  informing,  then.  It 
is  simply  a  question  of  whether  the  railroad  officials  and  people 
think  that  it  is  a  subject  on  which  they  ought  to  give  information! 

"  Mr.  Walker :  There  is  this  further  thing  in  connection  with 
that.  There  is  a  general  feeling  on  the  part  of  the  railway  public 
that  this  law  does  not  protect  them,  that  it  bears  hardly  upon  them 
without  according  them  any  protection,  that  it  takes  away  their 
rights  and  revenues  and  at  the  same  time  does  not  support  them 
in  what  they  are  entitled  to  have  and  receive,  that  it  is  hostile  and 
designedly  hostile  in  its  scope,  and  that  it  leaves  out  anything  in 
the  nature  of  protection  to  which  I  think  they  are  as  much  en- 
titled as  the  ordinary  business  man  in  their  traffic." 

Mr.  Walker  here  very  frankly  states  his  position,  which  is  this : 
I  disobey  the  law,  because  it  is  not  enforced.  The  law  is  not  en- 
forced because  I,  and  other  men  in  my  position,  decline  to  co- 
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operate  in  its  enforcement  I  decline  to  so  co-operate  because  I 
do  not  like  the  law.  That  is  to  say,  I  disobey  the  law  because  I 
do  not  like  it. 

It  is  certainly  true  that  the  Act  to  Eegulate  Commerce  is  defect- 
ive in  many  important  respects,  and  that  this  Commission  is 
powerless  at  many  points  where  it  ought  to  be  effective.  It  is 
equally  true  that  the  law  might  be  enforced,  to  a  much  greater 
extent  certainly,  if  the  railroads  of  this  country  would  lend  their 
influence  thereto.  If  the  receiver  of  the  Santa  F6  Eoad,  instead 
of  taking  the  law  into  his  own  hands,  had  given  us  the  benefit  of 
bis  hearty  co-operation,  the  illegal  practices  of  which  he  then 
complained  could  undoubtedly  have  been  stopped  in  that  instance 
and  an  example  made  of  those  who  inaugurated  those  practices 
that  would  have  gone  far  towards  discouraging  similar  violations 
of  law  in  the  future.  Whether  he  should  so  assist  in  the  enforce- 
ment of  the  law  was  a  question  entirely  for  him  as  a  man  and  a 
raib-oad  manager.  We  make  no  criticism  upon  his  course  in  de> 
ciding  not  to  co-operate  in  supporting  it,  but  we  must  decline  to 
accept  as  a  valid  excuse  for  his  violation  of  the  law  the  fact  that 
that  law  was  disobeyed  by  other  parties,  when  that  disobedience 
arose  from  his  own  attitude  towards  it. 

We  conceive  that  Mr.  Walker,  as  the  receiver  of  the  Santa  Fe 
road,  might,  in  the  emergency  which  confronted  him,  adopt  one  of 
two  courses.  He  might  apply  to  this  Commission,  laying  before 
it  his  knowledge  and  his  suspicions.  It  would  have  been  our 
duty  to  promptly  investigate  the  matters  brought  to  our  atten- 
tion. Under  the  recent  decisions  of  the  Supreme  Court  of  the 
United  States  that  investigation  would  have  resulted  in  develop- 
ing the  actual  facts,  unless  we  are  to  assume  that  his  competitors 
would  have  committed  perjury.  With  the  facts  before  us  the 
practices  complained  of  could  probably  have  been  stopped,  the 
very  fact  of  publicity  would  have  gone  far  towards  stopping 
them  ;  at  all  events  we  should  not  have  required  Mr.  Walker  to 
sacrifice  the  properties  of  which  he  was  in  charge,  but  should 
have  permitted  him  to  make  rates  in  disregard  of  the  fourth  sec- 
tion if,  in  our  judgment,  that  was  necessary  to  protect  those 
properties. 

If  by  reason  of  his  impression  that  the  supreme  law  of  the 
land  to  which  he,  in  common  with  all  other  good  citizens,  is  sup- 
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posed  to  be  subject,  onglit  not  to  be  enforced,  he  mighty  as  he 
did,  waive  the  benefit  of  its  provisions,  and  seek  to  redress  his 
fancied  wrongs  by  resort  to  the  lex  talionis;  but  in  that  case  he 
must  proceed  within  tlie  law,  and  if  he  found  it  necessary  to  make 
a  disastrously  low  rate  to  a  competing  point,  he  must  adjust  his 
rates  to  intermediate  points  in  accordance  with  the  statute. 

The  exact  point  which  we  decide  is,  that  no  disturbance  of 
rates,  secret  or  open,  creates  snch  a  dissimilarity  of  circumstances 
and  conditions  as  will  justify  the  carrier  in  charging  more  for  the 
short  than  for  the  long  haul  without  an  order  of  the  Commission. 
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taken  April  19,  1895^Decided  FlBbruary  tS,  1897, 


The  throagh  rate  OTer  a  railroad  ISi  miles  long  (lOi  miles  in  Arkansas  and  8 
In  Missouri)  was  $1.85,  10  ceDts  per  mile.  The  local  charges  between  the 
■tations  in  Arkansas  were  on  the  basis  of  5  cents  per  mile,  any  higher 
charge  being  unlawful  under  the  statute  of  the  State.  On  roads  of  this 
class  in  Missouri  the  rate  authorized  is  4  cents  to  the  mile.  The  net  earn- 
ings are  in  excess  of  a  moderate  return  on  the  actual  iuTestments  of  the 
railway  company,  but  are  less  than  in  former  years.  Held^  that  the  through 
rate  is  unreasonable  and  unjust,  and  HM^  further,  that  any  through  rate 
OTer  the  road  in  excess  of  $1.!^  (6i  cents  per  mile)  is  unreasonable  and 
unlawful. 

R.  M.  Walker^  Atty.  Gen.  for  the  State  of  MisBonri,  for 
Complainant. 

W.  H.  H.  Clayton^  for  Eureka  Springs  Railway  Company. 

BEPOBT  AND   OPINION   OF  THB  COMMISSION. 

MoBRisoNy  Commissioner: 

The  complaint  states  that  the  defendant  makes  and  exacts  an 
aggregate  charge  of  $1.85  or  10  cents  per  mile  for  the  transpor- 
tation of  through  passengers  between  Seligman,  Missouri,  and 
Eureka  Springs,  Arkansas,  while  the  local  rate  between  the  sta- 
tions in  Arkansas  on  defendant's  road  is  5  cents  per  mile;  that 
between  Waldon,  a  station  in  Arkansas,  and  Seligman,  in  Mis- 
^nri,  a  distance  of  9^  miles,  the  rate  is  nearly  15  cents  per  mile, 
while  between  Waldon  and  Eureka  Springs,  both  in  Arkansas,  a 
distance  of  9  miles,  the  rate  is  5  cents  per  mile ;  that  almost  the 
entire  passenger  traffic  of  defendant's  road  is  through  travel 
between  Seligman  and  Eureka  Springs,  and  that  the  charges  so 
in  force  on  defendant's  road  are  unjust,  unreasonable,  exorbitant 
and  unjustly  discriminating  against  the  citizens  of  Missouri. 
Complainants  request  that  the  matter  of  their  complaint  be 
investigated  and  adjusted  in  such  manner  as  may  be  found  equi- 
table and  proper. 
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For  answer,  defendant  admits  that  its  aggregate  or  through 
rate  is  $1.85  or  10  cents  per  mile,  while  its  local  rate  between 
points  in  Arkansas  is  5  cents  per  mile;  denies  that  Waldon  is  a 
station  at  which  passengers  are  received  or  taken  on  its  line,  and 
denies  that  it  collects  or  charges  15  cents  per  mile  between  Waldon 
and  Seligman  or  between  any  other  points  on  its  line.  It  states 
that  it  has  no  station  in  Missouri  and  but  one  regular  passenger 
station  in  Arkansas  on  its  line  between  Eureka  Springs,  Arkansas, 
and  Seligman,  Missouri,  the  terminal  points ;  that  this  intermediate 
station,  *'  The  Narrows,"  at  the  crossing  of  White  River,  is  about 
6  miles  from  Eureka  Springs  and  ]  2^  miles  from  Seligman  and  is 
a  boating  and  fishing  resort  for  persons  visiting  Eureka  Springs, 
which  defendant  has  fitted  up  and  made  attractive  by  large  in- 
vestments to  induce  travel  from  the  Springs  over  its  line ;  that 
the  statute  of  the  State  of  Arkansas  does  not  permit  defendant  to 
charge  more  than  5  cents  per  mile  between  these  points,  both 
being  in  the  State  of  Arkansas;  that  the  conditions  between 
Eureka  Springs  and  The  Narrows  are  dissimilar  and  different 
from  the  conditions  on  any  other  part  of  defendant's  line,  and 
that  it  does  not  in  any  way  discriminate  against  the  citizens  of 
Missouri  or  of  any  other  state  or  place,  and  says  that  by  agreement 
with  the  St.  Louis  &  San  Francisco  Railroad  Company,  made  be- 
fore the  construction  of  defendant's  road,  for  the  consideration  of 
$100,000,  face  value  of  defendant  company's  capital  stock,  and 
$100,000,  face  value  of  its  income  bonds,  and  further  in  consid- 
eration of  the  building  of  defendant's  road,  said  St.  Louis  &  San 
Francisco  Railroad  Company  "  was  to  pay  to  defendant  annually 
a  rebate  of  ten  (10)  per  centum  of  all  of  the  passenger  earnings  of 
the  said  St.  Louis  &  San  Francisco  Railway  Company  on  all  pas- 
sengers delivered  to,  or  received  from,  the  defendant  company 
coming  from  or  destined  to  certain  terminal  and  junctional  points 
on  the  line  of  the  said  St.  Louis  &  San  Francisco  Railway  Com- 
pany ;  said  contract  to  run  for  the  period  of  fifty  (50)  years. 

'^  The  average  annual  sum  paid  to  the  defendants  since  the 
construction  of  its  said  railway,  on  account  of  the  said  contract, 
amounts  to  four  thousand  and  eighty  dollars  and  twenty-six  cents 
($4,080.26),  which  said  sum  has  always  been  credited  to  its  pas- 
fienger  earnings. 

**  That  the  said  St.  Louis  &  San  Francisco  Railway  Company 
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is  now  insolvent,  having  been  on  the  23rd  day  of  December, 
1893,  placed  in  the  hands  of  receivers  by  the  Circuit  Court  of  the 
United  States  for  the  Eighth  Circuit  at  the  suit  of  its  bonded 
creditors,  and,  as  this  defendant  is  informed,  and  alleges,  the  mort- 
gages outstanding  against  it  will  soon  be  foreclosed  and  all  of  its 
property  and  franchises  will  be  sold  to  satisfy  its  debts,  after 
which,  defendant  is  informed,  the  aforesaid  contract  will  no 
longer  be  of  force  and  etf ect  and  all  payments  under  it  will  cease, 
thereby  materially  decreasing  the  revenue  of  the  defendant  on 
account  of  its  passenger  trafdc."  Defendant  denies  that  the  rates 
charged  by  it  are  unjust,  unreasonable  or  exorbitant,  and  further 
states  that  if  it  should  be  compelled  to  reduce  its  passenger  rates, 
its  losses  on  the  passenger  service  would  be  greater  than  they 
now  are  ;  that  to  continue  its  passenger  business  at  a  heavy  loss 
will  necessarily  result  in  insolvency ;  and  prays  that  the  complaint 
be  dismissed. 

The  case  was  heard  at  St.  Louis,  Missouri,  and  upon  investiga- 
tion the  facts  were  found  to  be, — 

1.  The  complainants,  the  Board  of  Eailroad  and  Warehouse 
Commissioners  of  the  State  of  Missouri,  composed  of  H.  W. 
Hickman,  Chairman,  James  Cowgill,  Joseph  Flory,  are  author- 
ized to  make  this  complaint  by  the  laws  of  the  State  of  Missouri 
under  the  Act  to  Regulate  Commerce. 

2.  The  defendant  railway  company  is  a  carrier  of  persons  and 
property  over  its  line  of  road  from  Eureka  Springs,  Carroll 
County,  Arkansas,  to  Seligraan,  Perry  County,  Missouri,  a  dis- 
tance of  18i  miles,  of  which  8  miles  are  in  Missouri  and  lOJ 
miles  are  in  Arkansas.  Eureka  Springs  is  a  city  of  about  four 
thousand  inhabitants,  situated  in  a  mountainous  and  not  very 
productive  region.  It  is  a  health  resort  mostly  frequented  as 
such  in  the  spring  and  summer  months.  Seligman,  the  only 
station  on  defendant's  line  in  Missouri,  is  also  a  station  on  the  St. 
Louis  &  San  Francisco  Kailroad,  and  is  a  place  of  from  100  to 
900  inhabitants. 

3.  Beside  Eureka  Springs  and  Seligman,  the  terminal  stations, 
and  The  Narrows,  the  intermediate  station,  there  is  a  flag  station, 
Qaskins,  on  defendant's  line,  3  miles  from  Eureka  Springs  and 
15^  miles  from  Seligman. 
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The  passenger  rates  and  distances  between  points  on  defend* 
ant's  line  are  as  follows : 

Bbtwben 

Eureka  Springs,  Arkansas,  and  Gaskins,  Arkansas,  8  miles.. ...•••...$  .15 

"           "              ••  **  The  Narrows, ••        6  "  80 

••              "  "  Seligman.  Mo.,       18.5  "  1.85 

Gaskins,                    «•  "  TheNarrow8,Ark.,  8  "  15 

"  "  Seligman,  Mo.,       15.5  "  1.65 

The  Narrows,            "  "  Seligman,  Mo.,       18.5  "  1.50 


Defendant  has  a  spur  or  side-track  about  9  miles  from  Selig- 
man at  Waldon,  from  which  timber  and  stone  are  hauled  over  its 
road,  but  does  not  receive  passengers  there.  Ko  reason  is  found 
why  passengers  should  not  be  carried  from  Waldon  as  they  are 
from  Gaskms  or  from  The  Narrows. 

4.  The  year  previous  to  the  hearing  of  this  case  defendant  car- 
ried between  Eureka  Springs  and  Seligman  14,608  passengers; 
between  Eureka  Springs  and  The  Narrows  3,898  passengers,  and 
between  The  Narrows  and  Seligman  117  passengers,  or  a  total  of 
18,623. 

On  through  passengers  to  Eureka  Springs  over  the  St.  Louis 
&  San  Francisco  and  the  defendant's  roads  from  points  beyond 
Seligman  defendant  receives  the  following  rates  shown  in  a  cir- 
cular of  instruction  issued  by  the  St.  Louis  &  San  Francisco 
Railway  Company : 


FROM 


St.  Louis, 

Mo. 

Nichols, 

•• 

Paris, 

Tex. 

Carthage, 

Mo. 

ViDita, 

LT. 

Girard, 

Ean. 

Oswego, 

Cherryvale, 

Fredonia, 

Bevery, 

AugURta, 

Arkansas  City, 

Wichita, 

Burrton, 

Lyons, 

£ll8Wortti, 

One  way. 
rate. 


11.10 
8.85 
9.90 
8.60 
5.65 
4.90 
5.00 
5.80 
6.60 
7.85 
8.70 
8.90 
9.15 
10.15 
10.95 
11.75 


Round  trip 
rate. 


12.50 

7.00 

10.00 

6.75 

10.50 

8.75 

9.25 

9.75 

11.00 

12.00 

14.00 

15.00 

15.00 

15.00 

16.00 

17.00 


Division  of  round  trip  rates» 


St.L.&S.F.Ry. 


10.53 

8.82 

8.28 

8.47 

7.25 

5.68 

6.01 

6.81 

8.08 

9.14 

11.18 

12.05 

12.18 

12.41 

18.44 

14.47 


B.&BJ. 


1.97 
8.18 
1.77 
8.38 
8.25 
8.13 
8.34 
2.94 
2.93 
2.86 
2.88 
2.95 
2.87 
2.59 
2.56 
2.58 


In  a  footnote  to  this  circular  of  instructions  it  is  provided  thai 
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•'  in  division  of  one-way  rates  allow  the  Eureka  Springs  Kailwa; 
Company  an  arbitrary  of  $1.75." 

5.  The  statnte  of  tbe  State  of  Arkansas  contains  the  following 
provision : 

"  Skc.  1.  The  maximaai  aam  which  any  corporation,  officer  of 
court,  trustee,  person  or  association  of  persons,  operating  a  line  of 
railroad  in  this  State,  shall  be  authorized  to  charge  and  collect  for 
carrying  each  passenger  over  such  line  within  this  State,  in  the 
manner  known  as  first-class  passage  is  hei'eby  fixed  at  the  follow- 
ing named  rates :  On  lines  of  railroad  15  miles  or  less  in  length, 
8  centa  per  mile.  On  lines  over  15  miles  in  length,  and  less  than 
75  miles  in  length,  5  cents.  On  lines  over  75  miles  in  length,  3 
rents  per  mile." 

Tbe  statute  of  the  State  of  Miaeouri  contains  the  following  pro- 
visions: 

"Sec.  831.  BoADs  Classified. —All  railroads  in  tbe  State  of 
MiBSoori  are  hereby  divided  into  three  classes,  to  be  known  as 
claas  A,  class  B,  and  class  C.  Class  A  shall  inclnde  all  through 
or  tmnk  line  railroads.  Class  B  shall  include  all  tlie  branch  roads 
owned,  leased  or  occupied  by  such  through  or  trunk  line  railroad 
companies  or  corporations.  Class  C  shall  include  all  other  rail- 
roads or  parts  of  railroads  owned,  leased  or  occupied,  or  which 
may  hereafter  be  owned,  leased  or  occupied  in  this  State,  either 
wholly  or  in  part.     (Laws  1S75,  p.  113,  Sec.  1.) 

"Skc.  832.  Passenoer  Chaboe  Regulated. — Any  individual, 
eompany,  or  corporation  owning,  operating,  managing  or  leasing 
aa^  railroa^l  or  part  of  a  railroad  in  this  State,  in  the  several 
dHBtlicatii^us  as  herein  prescribed,  shall  be  limited  to  a  compen- 
■Bon  per  mile  for  tho  transportation  of  any  person  with  ordinary 
baggage,  not  exceeding  100  pounds  in  weight,  as  follows:  In 
dus  A  not  exceeding  3  cents  per  mile,  and  in  classes  B  and  C 
not  exceeding  4  cents  per  mile;  provided,  that  no  such  individual, 
company  or  corporation  shall  charge,  demand  or  receive  any 
greater  compensation  per  mile  for  the  transportation  of  children 
of  the  age  of  twelve  years  or  under,  than  one  half  of  the  rate 
abore  prescribed  ;  and  provided  further,  that  the  rates  for  trans- 
portation herein  prescribed  may  be  reduced,  as  hereinafter  pro- 
vided.    (Laws  1875,  p.  113,  sec.  2.) 

6.  Tbe  defendant  has  an  arrangement  or  agreement  with  the 
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St.  Louis  &  San  Francisco  Railway  Company,  made  in  1S89,  and 
ninning  for  the  period  of  fifty  years,  to  induce  the  bnilding  of 
defendant's  road ;  and  a  further  consideration  was  the  delivery  to 
said  St.  Louis  &  San  Francisco  Railway  Company  of  $100,000, 
face  valoe  of  the  capital  stock,  and  $100,000,  face  vahie  of  the 
second- mortgage  income  bonds  of  the  Eureka  Springs  Railway 
Company,  for  which,  among  other  concessions  and  facilities 
afforded  tlie  defendant,  is  the  following  contract  as  stated  in  the 
testimony,  and  in  the  re])ort  of  the  defendant  to  the  Commission ; 
"  They  pay  us  15  per  cent  of  their  gross  earnings  derived  from 
through  and  competmg  freight  traffic  intorclianged  each  way  at 
Seligraan,  Mo.,  and  ll)  per  cent  of  their  gross  earnings  derived 
from  through  and  competing  passenger  traffic.  Through  traffic 
is  such  freight  and  passenger  business  as  is  interchangea  at  Selig- 
man,  Mo.,  originating  beyond  terminal  stations  or  places  upon  the 
lines  of  the  St.  L.  &  S.  F.  Ry.  Comi>eting  traffic  is  such  busi- 
ness as  originates  at  or  beyond  stations  on  St.  L.  &  S,  F.  Ry.  in- 
tersected or  which  may  be  intersected  by  railroads  operated  by 
other  companies.  St.  L.  &  S.  F,  Ry.  agree  to  furnish  care  to  E. 
S.  Ry.  Co.  (defendant)  for  business  interchanged  when  requested 
to  do  so  at  rates  usual  for  such  services.  St,  L.  &  S.  F.  Ry.  is  to 
pay  to  E.  S.  Ky.  Co.  in  any  one  year  only  so  much  of  such  rebate 
or  percentages  mentioned  as  will  together  with  the  net  earnings 
of  E.  S.  Ry,  make  up  or  help  to  make  up  the  sum  of  $90,000, 
which  sum  is  required  to  pay  interest  on  its  $500,000  first-mort- 
gage bonds  (6  per  cent),  and  interest  at  6  per  cent  on  $500,000 
second-mortgage  bonds  (incomes),  and  serai-annnal  dividend  at  6 
per  cent  per  annum  on  its  $500,000  capital  stock.  Rebate  or  per- 
centages to  be  rendered  or  settled  semi-annually." 

Under  this  agreement  the  defendant  received  from  the  said  St, 
Louis  &  SanFrancieeo  road  for  the  calendar  year  1894  and  has  re- 
ceived annually  since  the  construction  of  its  road  sums  as  follows : 
Tears.  Amount  Rebate 

1884 $13,666.71 

1885 11.739.89 

1886 13,344.62 

1887 18.519.20 

1888 15.878.49 

1889 12,594.32 

1S90 12,129.61 

1891 11,975.89 

1892 13,896.17 

1893 13,988.89 

1894 12,828.09 
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Of  these  sums  the  defendant  credits  $4,080.26  as  the  average 
annual  receipt  for  the  last  eleven  years  from  passenger  earnings. 
The  president  of  the  Eureka  Springs  Railway  Company  testified 
respecting  this  source  of  revenue,  that  the  St.  Louis  &  San  Fran- 
cisco road,  "  from  which  we  get  those  rebates,  is  now  in  the  hands 
of  a  receiver,  under  proceedings  to  foreclose  the  first  mortgage  on 
that  road,  and  that  road  will  soon  be  sold  under  decree  of  the 
■court,  after  which  time  these  rebates  will  cease,  and  we  expect 
that  they  will  cease  this  year." 

CJOMPARATIVB   STATEMENT  OF  AOTIJAL  EARNINGS   AND    EXPENSES. 


QUendar 
Tears. 

Total  Gitoflg 
Barninqs. 

Total 
Expenses. 

Nrr 
Earnings. 

Expenses  % 

Gross 
Earnlnirs. 

1884 
1885 
1886 
1887 
1888 
1889 
1890 
1891 
189*3 
18)«3 
1894 

$80,86910 
75,719.56 
76.546  06 
96.278.82 
87,721.96 
78.471.67 
75,098.42 
74,678.22 
81.087.15 
78,405.08 
78.018.85 

$42,894.61 
29,755.69 
26.876.72 
81.820.12 
85.528.78 
84,877.18 
85,017.59 
88,987.60 
89.874  52 
88.885.48 
82.440.06 

$87,974.49 
45.963  87 
50,169.84 
64,958.20 
52.193.18 
43,594.49 
40,080  88 
40,690.62 
41,212.63 
40.019.55 
40,578.80 

53.04 
89.29 
84.45 
82.53 
40.50 
44.45 
46.68 
45.51 
49.17 
48.96 
44.48 

Annual 
Averuife. 

$79,808.12 

$34,587.12 

$45,221.00 

48.88 

In  the  year  1894  the  defendant  received  $1,453.56  for  trans- 
portation of  United  States  mails. 

Defendant  also  received  from  the  Wells  Fargo  Express  Com- 
pany $130  per  month,  or  for  the  fiscal  year  1894,  $1,546.96. 

The  gross  earnings  of  the  defendant  for  the  fiscal  year 

1894  was $70,148.97 

Less  profit  from  tie  purchases 2.058.12 

Actual  gross  earnings $6b<,090.85 

Oo0t  of  operating,  including  taxes $31,513.89 

Net  earnings $36,577.46 

Interest  paid,  first  mortgage  bonds $80,000.00 

Surplus $*,577.46 

8.  The  basis  for  computing  passenger  earnings  per  train  mile 
adopted  by  the  Commission  is  by  adding  25  per  cent  of  miles  run 
by  mixed  trains  to  the  number  of  miles  run  by  passenger  trains. 
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On  thiB  basis  the  passenger  revenue  for  lSd4  was  (l32,24S.S0. 
Estimiiting  operating  expenses  on  the  same  basia  or  in  the  eame 
proportion  the  passenger  traffic  is  chargeable  with  64  per  cent  of 
the  total  expenditures,  which,  including  taxes,  amounted  in  1894 
to  $20,168.56,  leaving  a  net  balance  of  $2,079.94  from  passenger 
earnings.  The  freiglit  earnings  for  the  same  year,  1S94,  were 
$29,641.44.  Charging  against  freight  traffic  balance  of  operating 
expenses,  including  taxes,  amounting  together  to  $11, 344. S3,  there 
is  left  a  net  revenue  from  freight  traffic  of  $18,296,61.  These 
earnings  are  exclusive  of  freight  and  passenger  earnings  received 
under  the  agreement  with  the  St.  Louis  &  San  Fi-ancisco  road. 

9.  The  roadway  or  track  of  defendant  from  Eureka  Springs  is 
down  a  creek  or  small  stream  to  Wliitc  River  and  from  thence  np 
another  such  creek  or  stream  to  Seligman,  near  which  there  is  one 
lieavy  grade  about  a  mile  long.  With  this  exception,  the  fall  or 
descent  from  either  terminus  of  the  road  to  "White  River  is  light 
and  gradual.  There  is  no  tunnel  on  the  road ;  the  cuts  are  com- 
paratively light  side  hill  cnts,  except  through  one  ledge  of  rocks 
where  some  blasting  was  required.  Besides  one  substantial  iron 
bridge  over  White  River,  there  are  on  the  road  or  line  of  defendant 
forty-nine  wooden  trestles,  most  of  them  short,  slight,  low  struc- 
tures. There  is  nothing  in  the  character  of  the  road  or  the 
country  through  which  it  ia  built  to  make  its  construction  or 
maintenance  exceptionally  expensive.  Sleeping  cars  run  through 
to  Eureka  Springs  from  St.  Louis  and  other  points  on  the  St. 
Louis  &  San  Francisco  Railroad,  and  the  equipment  and  service 
on  defendant's  road  is  fairly  good. 

10.  Preparatory  to  building  the  road,  the  company  issued 
$500,000  6  per  cent  first-mortgage  bonds  and  $500,000  6  per 
cent  second-mortgage  income  bonds,  the  interest  payable  if  earned, 
not  cumulative  if  not  earned  j  also  $500,000  of  stock. 

Tlie  railroad  company  organized  a  construction  company.  In 
effect,  practically  and  Bubslantially  the  railway  company  and  the 
construction  company  were  the  same.  The  construction  company 
took  the  $500,000  tirstrmortgage  bonds,  which  sold  at  about  90 
cents  to  the  dollar,  and  with  the  proceeds  built  and  equipped  the 
road  at  a  cost  of  from  $23,000  to  $25,000  per  mile.  The  second- 
mortgage  income  bonds  and  the  stock  "were  given"  or  "went 
with  the  others  "  to  the  construction  company. 
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There  is  no  snbetantial  disagreement  between  the  parties  as  to 
the  facts  in  this  case.  Whether  the  throngh  rate  of  $1.85  for 
the  18(  miles  between  Seligman,  Missouri,  and  Eureka  Springs, 
Arkansas,  is  reasonable  and  lawful,  and,  if  not,  what  should  be 
the  maximum  legal  rate  for  this  transportation  service,  are  the 
only  matters  in  dbpute. 

The  railway  company  admits  that  it  cannot  lawfully,  under  the 
statute  of  the  State  of  Arkansas,  charge  more  than  5  cents  per 
mile  between  stations  on  its  line  in  that  State.  On  the  basis  of 
5  cents  per  mile,  the  charge  over  the  10^  miles  of  defendant's 
line  in  Arkansas  would  be  62^  cents. 

Under  the  law  of  the  State  of  Missouri  no  charge  can  be  made 
for  carrying  passengers  in  that  State  in  excess  of  4  cents  per  mile. 
On  the  basis  of  4  cents  per  mile,  the  charge  over  the  8  miles  of 
defendant's  line  in  the  State  of  Missouri  would  be  32  cents,  and 
the  aggregate  of  the  charges  lawful  in  Missouri  and  Arkansas  by 
these  standards  would  be  82^  cents. 

Ordinarily  the  whole  charge  should  not  be  more  than  all  its 
parts,  and  under  favorable  financial  and  business  conditions  we 
would  not  hesitate  to  declare  any  passenger  rate  between  Eureka 
Springs  and  Seligman  in  excess  of  82^  cents  unreasonable. 

The  defendant  insists  that  independent  of  the  Arkansas  statute, 
its  rate  of  charges,  5  cents  per  mile  over  that  part  of  its  road  be- 
tween Eureka  Springs  and  The  Narrows,  both  stations  being  in 
Arkansas,  furnishes  no  criterion  for  the  through  charge  between 
Eureka  Springs  and  Seligman,  because  The  Narrows  is  a  place 
much  frequented  by  Eureka  Springs  visitors  for  the  purposes  of 
fishing,  picnicking  and  ball  playing.  Conceding  that  these  are 
healthy  recreations  it  can  hardly  be  claimed  that  they  are  of  such 
exceptional  merit  that  those  who  indulge  in  these  innocent  sports 
should  be  accorded  more  moderate  transportation  charges  than 
are  offered  to  those  engaged  in  more  weighty  affairs. 

The  defendant  in  support  of  the  reasonableness  of  its  charges 
urges  insufficient  income  from  its  passenger  service  and  insists 
that  any  reduction  of  its  rate  for  carrying  passengers  will  result 
in  insolvency.  In  the  apportionment  of  earnings  and  expenses 
between  passenger  and  freight  traffic,  the  defendant  credits  a 
much  larger  part  of  its  earnings  to  freight  than  to  passenger 
traffici  while  it  charges  to  the  passenger  traffic  much  the  larger 
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part  of  the  expenses.  Any  apportionment  of  the  net  earnings 
derived  from  these  two  sources  is  largely  an  estunate.  On  the 
basis  of  the  actual  cost  of  its  road  the  income  of  the  company  ifr 
more  than  sufficient  for  a  fair  return  on  the  investment,  though 
on  the  basis  of  the  face  value  of  bonds  and  stock  issued  the'  earn- 
ings are  not  equal  to  such  return.  There  is  an  apparent  falling 
off  or  decline  in  the  annual  earnings  of  the  company,  and  under 
present  conditions  we  do  not  believe  a  lower  rate  than  $1.20  (6^ 
cents  per  mile)  for  carrying  passengers  between  Eureka  Springs 
and  Seligman  is  justifiable. 

We  find  the  existing  rate  unreasonable  and  unlawful ;  and  we 
further  find  that  any  rate  in  excess  of  $1.20  for  the  transportation 
of  passengers  between  Eureka  Springs  and  Seligman  is  and  would 

be  unreasonable,  unlawful  and  unjust.  An  order  will  be  issued 
accordingly. 

Knapp,  Commissioner^  dissenting : 

I  am  unable  to  concur  in  the  conclusions  of  my  associates  in 
this  case.  In  deference  to  their  judgment  I  should  acquiesce  in  a 
substantial  reduction  of  the  rates  in  question,  even  if  not  fully 
satisfied  that  those  now  maintained  are  unlawful ;  but  upon  the 
undisputed  facts  brought  to  our  attention  I  cannot  assent  to  an 
order  which  reduces  the  one  way  fare  over  this  road  more  than  a 
third,  and  which  if  enforced  would  apparently  reduce  its  entire 
passenger  receipts  about  thirty  per  cent. 

When  the  proofs  were  taken  in  this  proceeding  in  April,  1895^ 
the  complainants  gave  no  evidence  tending  to  show  directly  that 
the  rates  in  controversy  were  unreasonable.  The  testimony  of 
the  witnesses  called  by  them  was  unimportant  and  established  no 
facts  which  had  not  been  fully  admitted  by  the  answer.  They 
produced  the  annual  report  made  to  them  by  the  defendant  com- 
pany for  the  fiscal  year  ending  June  30,  1894,  which  is  practically 
identical  with  the  report  made  to  this  Commission  for  the  same 
period,  and  on  those  proofs  rested  their  case.  The  only  witness 
for  the  company  was  its  president,  whose  testimony  covered  the 
allegations  of  the  answer  and  added  some  statements  relating  to 
the  construction  and  business  of  the  road,  the  expenses  incurred 
in  its  operation  and  the  earnings  derived  therefrom.  The  com- 
plainants apparently  relied  upon  a  presumption  that  a  rate  of  ten 
cents  a  mile  must  be  unreasonable,  while  the  defendant  sought  to 
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justify  that  chai^  as  a  measure  of  necessitj  in  order  to  secare 
sofficieDt  revenae  for  fixed  charges  and  operating  expenses. 

As  I  understand  the  facts  no  interest  has  ever  been  paid  on  the 
income  bonds  issued  by  the  company,  and  no  dividend  has  been 
declared  on  its  capital  stock.  The  interest  upon  its  first  mort- 
gage bonds  appears  to  have  been  regularly  met  at  maturity,  and  a 
moderate  surplus  has  been  accumulated  from  the  excess  of  earn- 
ings over  such  interest  and  the  cost  of  operation. 

The  gross  revenue  of  the  company  for  the  fiscal  year  1894, 
after  deducting  $2,058.12  profit  on  ties,  was  $08,090.85,  which 
included  a  ** rebate"  of  $12,828.09  received  from  the  St.  Louis  & 
San  Francisco  road  under  the  contract  with  that  company.  In 
its  report  to  this  Commission  for  that  year,  the  "  total  passenger 
earnings"  are  shown  to  be  $31,843.61.  This  sum  included 
$1,453.56  for  carrying  the  mails,  $1,546.96  for  express,  $292.00 
for  extra  baggage  and  storage,  and  "other  items"  S^)301.99. 
This  "  other  items "  was  evidently  that  portion  of  above  stated 
rebate  which  was  received  from  passenger  business.  The  direct 
passenger  revenue  for  that  year,  therefore,  was  $22,248.50,  while 
the  total  number  of  passengers  carried  earning  revenue — accord- 
ing to  the  same  report — was  only  17,866.  As  the  average  receipts 
jhat  year  per  passenger  per  mile  were  nearly  eight  cents,  includ* 
ing  the  3,898  passengers  carried  at  five  cents  between  Eureka 
Springs  and  The  Narrows,  it  is  quite  evident  that  a  maximum 
rate  of  $1.20  between  Eureka  Springs  and  Seliginan  would  have 
reduced  tlie  passenger  earnings — and  consequently  the  entire 
earnings — by  an  amount  e([iial  to  a  large  share  of  the  surplus  of 
that  year ;  while  that  surplus,  under  the  rate  actually  charged, 
was  little  more  than  the  passenger  rebate  paid  by  the  St.  Louis  & 
San  Francisco  road. 

Since  this  case  was  heard  the  Commission  has  received  the  an- 
nual reports  of  this  company  for  the  fiscal  years  1895  and  1890. 
The  report  for  1895  shows  a  slight  increase  in  gross  earnings,  and 
a  somewhat  greater  increase  in  operating  expense  >,  the  surplus 
for  that  year  being $5,004.18,  and  the  "other  items"  of  passenger 
revenue — which  1  take  to  be  mainly,  if  not  wholly,  the  passenger 
rt'lmte  from  the  'Frisco  road — being  $0,830.32.  The  increased 
t-arnings  for  that  year  were  about  equally  divided  botwi'cn  freight 
and  passenger  business.  The  report  for  1890  shows  gross  earn- 
ings of  only  $62,743.32,  the  rebate  falling  to  $4,007.15,  and  the 
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rarplna  to  $1,994.53.  Compared  with  1895,  the  freight  revenae 
shows  ft  falling  off  in  1896  of  $2,009.11,  and  the  passenger  reve- 
nne  a  falling  off  in  the  latter  jear  of  $4,767.10.  The  total  num- 
lier  of  paBEcngers  earning  revenne  in  1895  was  30,131,  and  in 
IS'jfi,  16,607.  It  does  not  appear  how  many  passengers  were  car- 
ried in  either  jear  between  £ureka  Springs  and  The  Narrows  at 
Ihe  rate  of  five  cents,  bat  it  does  appear  that  the  average  per 
mile  on  all  passengers  was  nearly'  seven  and  one-half  cents  m  1895, 
and  a  little  over  seven  and  a  quarter  cents  in  1896,  It  is  plain, 
therefore,  that  a  maximum  rate  of  $1.20  applied  to  the  passenger 
traffic  between  Enreka  Springs  and  Seligman  in  1S96  would  have 
resulted  in  a  very  considerable  deficiency  for  that  year. 

It  is  true,  of  course,  that  these  reports  for  1895  and  1896  were 
mudcflubacqueiit  to  the  hearing  and  are  not  —  strictly  speaking  — 
ill  evidence  in  this  case.  It  is  equally  true,  however,  that  the  de- 
cision in  this  proceeding  is  not  the  settlement  of  private  disputes 
arising  out  of  past  transactions,  bnt  the  fixing  of  a  standard  of 
Gonipensatton  for  a  public  service  to  be  perfortned  in  the  future. 
For  this  reason  I  think  the  facts  contained  in  these  later  reports 
—  made  under  oath  in  accordance  with  our  instructions  and  in 
oornpliance  with  the  law  —  should  be  considered  by  the  Commis- 
sion. I  f  these  reports  showed  a  large  increase  in  the  business  and 
profits  of  the  company,  or  contained  other  statements  at  variance 
with  its  contention,  such  a  disclosure,  I  apprehend,  would  furnish 
a  powei'ful  and  almost  controlling  reason  for  requiring  a  reduc- 
tion in  the  rates  complained  of.  But  the  financial  history  of  this 
road  for  the  laat  two  years,  as  shown  by  these  reports,  tends 
otrongly  to  sustikin  the  position  of  the  defendant  and  makes  it 
rttasonably  certain  that,  on  the  basis  of  present  business,  a  maxi- 
mum rate  of  $1.20  between  Eureka  Springs  and  Seligman  will  not 
unable  the  company  to  maintain  its  solvency.  The  conditions  now 
existing  and  thu  probftbilities  indicated  by  the  whole  situation  have, 
in  my  judgment,  a  most  im[)orCaut  bearing  upon  the  question  at 
issue;  and  I  oanuot  tind  in  tho  facta  and  circumstances  of  this 
caso  any  eatisfitctory  grounds  for  a  decision  which  will  apparently 
prevent  this  milwAy  from  meeting  tlie  interest  on  its  first  mort- 
gage bfinds.  Tho  surplus  for  1^96  was  less  than  half  the  passen- 
ger r^tlwle  paid  by  the  connecting  line  on  tlie  joint  business  of 
that  yvAr;  and  tliis  robato,  upon  thu  facts  shown  respecting  it, 
must  Iw  regtirdcd  m  a  doubtful  and  prMiu-ioua  source  of  income 
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in  the  future.  It  appears  from  the  evidence,  and  is  otherwise 
perfectly  well  known,  that  the  St.  Louis  &  San  Francisco  com- 
pany had  defaulted  its  interest  prior  to  the  hearing  of  this  case, 
and  that  its  road  was  then  in  the  hands  of  a  receiver  and  about  to 
be  sold  in  proceedings  for  the  foreclosure  of  the  first  mortgage 
upon  its  property.  That  sale  has  since  taken  place,  with  the  ef- 
fect—  as  seems  fairly  inferable  from  the  circumstances — of  ren- 
dering valueless  this  rebate  contract  with  the  defendant.  If  any 
revenue  is  now  derived  from  rebates  or  commissions  paid  by  the  suc- 
cessor of  the  St.  Louis  &  San  Francisco  company,  it  is  presum- 
ably under  an  arrangement  not  more  favorable  to  the  defendant 
than  the  former  agreement. 

The  assured  and  permanent  business  of  this  road  is  of  very  lim- 
ited volume.  The  region  through  which  it  passes  is  rough  and 
barren.  It  has  little  productive  capacity  and  only  a  small  and 
scattered  population.  Seligman  is  merely  a  railroad  junction,  and 
the  traffic  originating  there  is  insignificant.  Eureka  Springs  has 
acquired  some  importance  as  a  place  of  resort,  but  is  otherwise  of 
little  account  as  a  commercial  center.  Independent  of  the  travel- 
ers who  visit  the  "  springs "  for  pleasure  or  recreation,  and  the 
more  permanent  residents  who  cater  to  such  visitors,  there  is 
hardly  enough  business  within  reach  of  this  road  to  pay  the  cost 
of  train  movement.  Such  traffic  as  it  can  secure  depends  mainly 
upon  the  uncertain  popularity  of  a  health  and  pleasure  resort,  and 
its  services  are  employed  for  the  most  part  by  those  who  live  at  a 
distance  and  seek  this  locality  because  of  its  attractiveness  to 
sightseers  and  invalids. 

The  road  appears  to  be  maintained  in  fair  condition,  and  there 
is  no  suggestion  that  its  management  is  improvident  or  unskillfuL 
Aided  by  the  considerable  revenue  derived  from  the  St.  Louis  & 
San  Francisco  company,  its  earnings  have  thus  far  been  sufficient 
to  pay  fixed  charges  and  operating  expenses.  Examination  of  the 
reports  above  referred  to  shows  no  extraordinary  outlay,  and  indi- 
cates care  and  economy  in  the  conduct  of  its  business.  In  the  last 
three  years — according  to  these  reports — no  new  rails  have  been 
laid  or  bought,  and  no  additions  made  to  the  movable  equip- 
ment The  revenue  obtained  during  these  years  leaves  little  mar- 
gin for  re-laying  track,  rebuilding  structures  or  purchasing  new 
cars  and  locomotives.  The  road  has  succeeded  in  maintaining  its 
7  Iktkbs.  Com.  6 
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solvency,  but  has  evidently  been  much  less  profitable  than  was  ex* 
pected  at  tlie  time  of  its  construction. 

The  rates  complained  of  are  in  no  sense  discriminatory.  They 
do  not  occasion  injury  by  relative  injustice  between  rival  towns 
or  competing  articles  of  traffic.  If  they  did,  a  very  different  ques- 
tion would  be  presented.  The  necessity  for  a  given  amount  of 
earnings  is  no  justification  for  wrong-doing  of  that  character.  It 
is  simply  charged  that  the  passenger  rates  of  this  company  are 
excessive,  and  this  charge  finds  little  support  in  the  evidence  be- 
yond the  bare  fact  that  interstate  travelers  are  required  to  pay  ten 
cents  a  mile.  There  is  no  proof  that  the  road  was  extravagantly 
built,  or  that  any  dishonesty  was  connected  with  its  construction. 
According  to  the  findings,  the  proceeds  of  its  first  mortgage  bonds 
— sold  at  no  unusual  discount  under  the  circumstances — were  re- 
quired for  building  the  line  and  furnishing  it  with  proper  equip- 
ment. These  bonds  are  now  outstanding  and  secured  by  a  first 
mortgage  upon  the  company's  property.  The  interest  on  these 
bonds  must  be  paid  or  bankruptcy  will  follow  with  all  the  ordi- 
nary incidents  of  a  receivership,  foreclosure  and  reorganization. 
In  view  of  all  the  facts  and  circumstances  of  the  case  I  am  of  the 
opinion  that  this  road  should  be  permitted  to  continue  as  a  solvent 
concern,  if  it  is  able  to  do  so,  and  that  the  public  interest  does  not 
require  the  large  reduction  of  rates  which  has  been  agreed  upon 
by  my  associates. 

The  statutes  of  Missouri  and  Arl^nsas  do  not  appear  to  me  to 
have  much  bearing  upon  the  question.  Their  operation  is  con- 
fined to  the  states  which  enacted  them,  and  I  doubt  if  the  statute 
of  Arkansas,  which  limits  fares  to  five  cents  a  mile  "on  lines  over 
15  miles  in  length,"  has  any  application  to  this  road,  because  it 
has  less  than  15  miles  of  line  in  that  state.  If  this  interpretation 
is  correct,  as  I  believe  it  is,  the  defendant  may  lawfully  charge  8 
cents  a  mile  for  local  travel  within  the  State  of  Arkansas.  Un- 
doubtedly these  statutes  impose  in  the  main  a  just  and  suitable 
limitation  upon  public  carriers,  but  for  all  that  they  may  be  un- 
just and  oppressive  in  particular  instances.  There  are  a  number 
of  roads  in  different  parts  of  the  country,  even  in  populous  States 
like  New  York,  which  are  authorized  by  law  to  charge  ten  cents 
a  mile,  and  I  am  not  prepared  to  concede  that  such  a  rate  must 
be  presumed  to  be  unreasonable. 

For  the  reasons  thus  briefly  suggested  I  am  constrained  to  di»- 
sent  from  the  decision  rendered  in  this  case. 
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CHAELES  M.  WILLSON 

V. 

BOOK  GREEK  RAILWAY   COMPANY  OF  THE  DIS- 

TRICT  OF  COLUMBIA. 


Decided  March  It,  1897. 


1«  The  defendant,  operating  a  line  of  electric  railway  lying  partly  in  the  Dla» 
trict  of  Columbia  and  partly  in  the  State  of  Maryland,  is  subject  to  the 
proTisions  of  the  Act  to  Regulate  Commerce,  alibough  it  appears  to  be 
constructed  upon  or  along  public  highways,  and  is  essentially  a  street 
surface  road  for  the  conveyance  of  urban  and  suburban  passengers. 
Teomam  and  Prouijf,  Commissioners,  dissenting. 

9.  All  internal  commerce  is  either  state  or  interstate.  Commerce  carried  on 
between  the  State  of  Maryland  and  the  District  of  Columbia  is  not  subject 
to  regulation  by  Maryland  laws,  and  is  therefore  within  the  Jurisdiction  of 
Congress. 

t.  The  defendant  railway  company  and  a  land  company  owning  land  and  a 
suburban  hotel  along  the  line  of  railway  are  distinct  corporations,  but 
under  substantially  the  same  ownership  and  control.  The  land  company 
purchased  passenger  tickets  of  the  railway  company  at  full  rates  of  fare, 
and  sold  them  at  half  rates  to  guests  of  its  hotel,  to  persons  residing  upon 
land  which  it  had  sold  or  otherwise  transferred,  and  to  others,  but  refused 
to  sell  such  tickets  at  half  rates  to  complainant,  who,  though  living  in  the 
same  locality,  resided  upon  ground  not  acquired  from  the  land  company. 
Eeld,  Upon  the  evidence  presented,  that  no  discrimination  was  practised 
by  the  railway  company;  that  the  community  of  interest  between  the  two 
corporations  resulting  from  common  ownership  was  not  made  a  device  for 
enabling  the  railway  company  to  evade  its  legal  obligations;  and  that  the 
action  of  the  land  company  in  discriminating  between  persons  in  the  sale 
of  tickets  for  the  benefit  of  its  separate  business  is  not  subject  to  cor- 
rection by  this  Commission.  Morriaon  and  ClemenU,  Commissioners, 
dissenting. 

4.  Defendant  charged  one  fare  of  5  cents  for  the  ride  in  Maryland  and  another 
for  the  ride  in  the  District  of  Columbia,  selling,  however,  six  tickets  for 
25  cents,  good  for  passage  in  either  the  District  or  State,  makiug  a  through 
fare  of  10  cents,  or  two  such  tickets  for  a  continuous  ride  between  Mary- 
land and  the  District,  the  total  length  of  its  road  being  about  7^  miles. 
Held,  Tbfit  unreasonableness  cannot  be  presumed  from  the  amount  of  fare 
io  charged  and  the  other  facts  incidentally  appearing,  no  direct  evidence 
upon  that  question  having  been  presented. 

4.  Complaint  to  be  dismissed  without  prejudice,  unless  complainant  shall  file 
application  for  rehearing. 
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John  R,  Lynch  for  complainant. 
Henry  E.  Da/oia  for  defendant. 

REPORT  AND  OPINION  OF  THE  OOMMISSIOX. 

Knapp,  Commissioner: 

The  charge  of  unlawful  discrimination  investigated  in  this  case 
is  based  upon  facts  which  are  practically  undisputed.  The  car- 
rier complained  of  denies  that  these  facts  disclose  the  violation  of 
any  legal  duty,  and  also,  upon  grounds  hereinafter  set  forth,  de- 
nies that  it  is  subject  to  the  jurisdiction  of  this  Commission. 
The  questions  to  be  determined  appear  from  the  following 
statement : 

Faots. 

1.  The  complainant  resides  at  Chevy  Chase,  in  the  State  of 
Maryland,  and  has  occasion  to  use  the  railroad  operated  by  de- 
fendant in  passing  to  and  from  his  place  of  business  in  Washing- 
ton, in  the  District  of  Columbia. 

2.  The  defendant  company  owns  and  operates  a  railroad  be- 
tween the  city  of  Washington,  D.  C,  and  Chevy  Chase  Lake  in 
Montgomery  county,  Maryland.  The  total  length  of  its  road  is 
approximately  7^  miles,  of  which  about  6^  miles  are  in  the  Dis- 
trict of  Columbia  and  the  balance  in  the  State  of  Maryland.  The 
road  is  operated  by  electricity,  and  belongs  to  the  class  commonly 
known  as  "  trolley  "  roads. 

3.  This  railroad  is  used  mainly  for  the  conveyance  of  passen- 
gers. Cars  containing  merchandise  are,  however,  frequently 
hauled ;  but  this  is  claimed  to  be  done  for  the  convenience  of 
its  traveling  patrons,  and  the  company  does  not  hold  itself  out 
to  the  general  public  as  a  carrier  of  freight. 

4.  The  Rock  Creek  Railway  Company  of  the  District  of 
Columbia  was  incorporated  by  act  of  Congress  passed  on  or  about 
June  12,  1888.  Under  this  original  charter  and  one  or  more 
supplementary  acts,  it  constructed  that  portion  of  its  existing  line 
which  lies  within  said  District.  For  a  single  ride  between  any 
two  points  on  tlie  line  thus  authorized  to  be  built,  its  charges  are 
limited  by  a  provision  io  its  charter  to  5  cents ;  and  it  is  also  re- 
quired to  sell  tickets  in  packages  of  six  for  not  more  than  26 
cents  per  package. 
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5.  The  Chevy  Chase  Land  Company  of  Montgomery  connty, 
Maryland,  is  a  corporation  organized  on  or  about  June  5th,  1890, 
onder  the  general  laws  of  the  State  of  Maryland.  It  appears  to 
be  the  owner  of  a  considerable  tract  of  land  in  said  Montgomery 
county,  adjoining  the  northerly  line  of  the  District  of  Columbia, 
which  it  is  holding  and  improving  with  the  view  to  sale  for  resi* 
deuce  purposes.  Among  the  objects  stated  in  its  certificate  of 
incorporation  was  ^^the  construction,  equipment  and  operation 
of  a  passenger  railway  within  said  Montgomery  county,  State  of 
Maryland ; "  and  it  did,  as  appears,  construct,  equip  and  put  in 
operation  an  electric  '^  trolley  "  road  from  the  northern  terminus 
of  the  Bock  Creek  Railway  Company's  original  line,  on  the 
boundary  between  the  District  of  Columbia  and  the  State  of 
Maryland,  through  its  aforesaid  tract  of  land,  to  Chevy  Chase 
Lake,  a  distance  of  about  2  miles.  It  does  not  appear  that 
charges  for  traveling  on  this  road  are  limited  by  law,  but  the 
company  established  a  uniform  fare  of  5  cents  for  a  single  ride, 
and  also  sold  tickets  to  all  persons  in  packages  of  six  for  25  cents 
per  package.  This  company  also  erected  on  its  lands  and  near 
the  line  of  its  railway  an  hotel,  known  as  Chevy  Chase  Inn,  where 
guests  in  considerable  numbers  are  received  and  entertained. 

6.  Under  the  authority  conferred  by  an  act  of  Congress  ap- 
proved March  3,  1891,  and  an  act  of  the  General  Assembly  of 
Maryland  approved  February  26,  1892,  the  Rock  Creek  liailway 
Company  purchased  from  the  Chevy  Chase  Land  Company  its 
said  line  of  railroad  in  Montgomery  county,  and  since  such  pur- 
chase has  owned  and  operated  the  same,  in  connection  with  the 
road  of  the  former  company  in  the  District  of  Columbia,  as  a 
single  and  continuous  line.  That  portion  of  the  line  within  said 
Dibtrict  is  called  the  "D.  C.  Division,"  and  the  portion  pur- 
chased as  aforesaid  is  called  the  "  Maryland  Division." 

7.  For  a  time  after  such  purchase  was  effected  the  defendant 
company  carried  passengers  over  both  divisions  and  between  all 
points  on  the  entire  line  for  5  cents  each,  and  sold  tickets  for 
such  passage  at  the  rate  of  six  for  25  cents.  It  is  claimed  that 
this  compensation  was  inadequate  and  resulted  in  a  loss  to  the 
company,  and  thereupon  the  fare  was  increased  to  10  cents  for  a 
single  ride — or  8^  cents  when  tickets  are  purchased — over  the 
entire  line  or  between  points  on  one  division  to  points  on  the 
other  division,  and  such  higher  rates  have  c^nce  been  enforced 
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8.  The  defendant  company  issues  double  or  coupon  ticketa 
goixi  for  passage  over  its  entire  line,  one  coupon  for  the  fare  over 
its  D.  C.  division,  the  otlier  coupon  for  the  fare  over  its  Mary- 
land division.  These  tickets  are  sold  in  packages  of  six  at  the 
rate  of  8^  cents  apiece,  and  are  offered  freely  to  nil  persons  who 
choose  to  pnrcliase  the  same.  The  single  tickets  of  either  divi- 
sion—sold for  25  cents  in  packages  of  six — are  also  received  for 
fare  over  the  other  division. 

9.  The  Chevy  Chase  Land  Company  is  a,  large  and  fre<iuent 
purchaser  of  such  double  or  coupon  tickets,  and  pays  for  the  same 
the  ful!  price  of  8J  cents  each  at  which  they  are  sold,  or  offered 
for  sale,  to  other  customers  and  the  public  generally.  Upon  the 
sworn  allegations  in  the  defendant's  answer  and  the  statement  of 
its  counsel  at  the  hearing,  no  evidence  to  the  contrary  having 
been  produced,  it  is  found  that  the  defendant  company  receives 
the  sum  of  8J  cents  for  each  such  ticket  sold  to  the  Chevy  Chase 
Land  Company,  and  that  it  makes  no  discrimination  in  the  sale 
or  use  of  such  tickets  as  between  said  Chevy  Chase  Land  Company 
and  other  patrons  of  its  road. 

10.  The  Chevy  Chase  Land  Company,  however,  to  encourage 
the  purchase  and  occupation  of  its  lands,  and  to  induce  the  public 
to  patronize  its  hotel,  or  for  other  reasons  satisfactory  to  itself, 
sells  these  double  tickets  to  such  persons  as  it  chooses  to  favor  at 
one  half  the  price  paid  therefor.  The  class  of  persons  invited 
to  buy  tickets  at  half  rates  is  indicated  by  a  notice  posted  in  the 
cars  of  the  railway  company,  to  the  effect  that  residents  of  Chevy 
Chase  and  f;uests  of  Chevy  Chase  Inn  can  procure,  at  the  office 
of  the  Chevy  Chase  Land  Company,  commutation  ticketa  entitling 
them  to  transportation  over  the  Rock  Creek  Railway  to  and  from 
Chevy  Chase  for  one  fare  each  way.  The  "  commutation  "  tickets 
thus  advertised  and  sold  are  the  aforesaid  double  tickets  of  the 
railway  company,  for  which  tliat  company  is  paid  the  full  price 
charged  to  the  public  generally  as  above  stated.  As  a  result  of 
this  arrangement,  which  obviously  involves  a  direct  loss  to  the 
laud  company,  those  who  reside  on  lands  bought  from  that  com- 
pany and  those  who  seek  entertainment  at  its  hotel,  as  well  aa 
any  otliera  to  whom  it  may  accord  the  privilege, are  able  to  secure 
a  continuous  ride  over  both  divisions  of  tlii.s  railway,  or  from 
points  on  one  division  to  points  on  the  other  division,  for  a  single 
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fare ;  while  other  persons,  to  whom  the  sale  of  such  commutation 
tickets  at  half  rates  is  refused,  must  pay  two  fares  for  a  ride  over 
both  divisions  or  from  points  on  one  division  to  points  on  the 
other  division.  The  tickets  so  purchased  by  the  land  company 
were  not  sold  by  it  at  half  price  for  the  purpose  of  enabling  the 
railway  company  to  discriminate  between  its  patrons,  or  to  other- 
wise evade  its  legal  obligations;  but  such  purchases  and  sales 
were  made  by  the  land  company  in  good  faith  with  the  view  of 
aiding  the  disposition  of  its  property  and  increasing  the  patronage 
of  its  hotel. 

The  complainant  does  not  reside  on  lands  purchased  from  the 
Chevy  Chase  Land  Company,  and  is  not  allowed  to  buy  these  so- 
called  commutation  tickets  at  half  price,  though  he  has  made  due 
application  therefor.  The  sale  of  such  tickets  by  that  company 
to  certain  persons  at  half  price,  and  its  refusal  to  sell  them  to 
other  persons  at  less  than  full  rates,  constitute  the  discrimination 
complained  of  in  this  proceeding. 

11.  In  the  absence  of  any  evidence  to  the  contrary,  the  passen- 
ger rates  established  and  maintained  by  the  defendant  company 
for  conveyance  over  its  entire  line,  or  from  points  on  one  divi- 
sion to  points  on  the  other  division,  to  wit,  10  cents  for  a  single 
ride,  or  8^  cents  when  tickets  are  procured,  are  not  found  to  be 
unreasonable. 

12.  The  Rock  Creek  Railway  Company  and  the  Chevy  Chase 
Land  Company  are  different  corporations,  each  having  in  law  a 
distinct  and  separate  existence.  Both  of  them,  however,  are 
under  the  same  control.  They  have  different  presidents,  but  the 
same  secretary  and  the  same  treasurer.  There  are  stockholders 
in  each  who  are  not  stockholders  in  the  other,  but  the  record 
shows  that  two  persons  hold  substantially  all  the  stock  of  both 
companies,  and  one  of  these  persons,  described  as  "  trustee,"  holds 
more  than  two-thirds  of  the  stock  of  each  corporation.  The  own- 
ership of  one  is  practically  identical  with  the  ownership  of  the 
other. 

13.  The  railroad  thus  owned  and  operated  appears  to  be  con- 
structed upon  or  along  public  highways,  and  is  essentially  a  street 
surface  road  for  the  conveyance  of  urban  and  suburban  passen- 
gers. No  printed  schedule  of  fares  and  charges  is  posted  in  the 
manner  required  by  the  Act  to  Regulate  Commerce,  and   the 
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defendant  company,  claiming  to  be  exempt  from  the  operation  of 
that  law,  neitlier  files  tarifiB  with  nor  makes  reports  to  this  Com- 
miBBioD. 

CoNOLnSIOKS. 

The  oonclnsions  arrived  at  from  a  consideration  of  the  forgo- 
ing facts  may  be  briefly  stated. 

We  cannot  sustain  defendant's  contention  that  the  Act  to  Reg- 
ulate Commerce  applies  only  to  the  ordinary  steam  railways  by 
which  interstate  traffic  is  mainly  carried,  and  that  street  surface 
roada  for  urban  and  enburban  passenger  travel  are  exempt  from 
its  provisions.  It  may  be  conceded  that  this  class  of  railroads 
was  not  specifically  witliin  tho  contemplation  of  the  framers  of 
that  law,  for  the  evils  which  it  was  intended  to  remedy  would, 
in  the  natnre  of  the  case,  bnt  rarely  arise  in  the  management  of 
such  roads  and  their  dealings  with  the  pnldic.  But  the  terms  of 
the  statute  in  this  regard  are  broad  and  general,  and  it  contains 
QO  exception  indicating  a  design  to  exclude  from  its  operation 
those  interstate  roads  which  are  constructed  upon  public  high- 
ways, to  provide  the  means  for  local  passenger  transportation  in 
the  streets  of  towns  and  cities  and  their  various  suburbs.  We  see 
no  reason  to  doubt  that  the  authority  of  tins  enactment  may  be 
invoked  for  the  regulation  of  carriers  like  the  defendant,  if  their 
business  is  actually  interstate,  whenever  occasion  arises  for  sub- 
jecting them  to  its  restraints  and  requirements. 

Nor  can  we  admit  that  the  law  is  inoperative  in  tliis  case  be- 
cause the  constitutional  power  of  Congress  to  "  regulate  "  com- 
merce is  confined  to  commerce  "among  the  several  States,"  and 
the  District  of  Columbia  is  not  a  i^^^  within  the  meaning  of  that 
phrase.  If  such  a  proposition  is  correct  as  to  commerce  between 
the  District  of  Columbia  and  an  adjoining  State,  it  is  equallycon- 
clusive  as  to  commerce  between  a  State  and  an  adjacent  Territory, 
or  between  any  two  Territories ;  and  it  would  necessarily  follow 
that  there  is  a  large  amonut  of  internal  commerce,  and  a  vast 
variety  of  agencies  employed  in  its  transportation,  which  are  not 
only  uncontrolled  by  existing  laws,  either  national  or  State,  but 
which  are  beyond  the  reach  of  any  legislative  authority. 

Without  entering  upon  further  argument  we  are  constrained  to 
reject  this  view  and  to  hold,  so  far  as  this  question  is  concerned, 
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that  all  internal  commerce  is  either  State  or  interstate ;  and  as  the 
'^commerce"  in  which  the  defendant  is  engaged  is  not  carried  on 
within  the  limits  of  Maryland,  but  between  that  State  and  the 
District  of  Columbia,  and  is  therefore  not  subject  to  regulation 
by  Maryland  laws,  it  must  be  within  the  jurisdiction  of  Congress 
and  amenable  to  the  statute  which  it  has  enacted. 

But  we  are  of  the  opinion  that  the  facts  disclosed  by  this  inves- 
tigation cannot  justify  the  inference  of  unlawful  conduct  on  tii^e 
part  of  this  defendant,  and  that  the  matters  complained  of  do  not 
constitute  a  violation  of  any  provision  of  the  statute.  No  discrim- 
ination is  practised  by  the  Kock  Creek  Bailway  Company,  and  its 
facilities  are  available  to  all  persons  upon  the  same  terms.  If  it 
sold  its  passage  tickets  to  the  Chevy  Chase  Land  Company  for  a 
less  sum  than  it  requires  others  to  pay,  or  if  its  treatment  of  that 
company  was  different  in  any  material  respect  from  its  treatment 
of  other  customers  and  the  public  generally,  it  would,  in  view  of 
the  identity  of  ownership^of  the  two  properties  be  guilty  of  a 
plain  and  most  obnoxious  transgression  of  the  law.  But  the  fact 
appears  to  be  otherwise  and  is  so  found.  If  the  Chevy  Chase 
Land  Company,  in  the  course  and  for  the  benefit  of  its  separate 
business,  sees  fit  to  sell  at  half  price,  or  to  give  away  altogether, 
tickets  for  which  it  has  paid  the  defendant  full  price,  we  are  un- 
able to  perceive  wherein  any  legal  right  is  exceeded  or  any  legal 
duty  disregarded. 

The  circumstance  that  both  companies  are  under  a  common 
ownership  does  not  affect  the  relations  of  the  railway  company  to 
the  public,  for  it  is  not  to  be  presumed,  and  we  cannot  hold  from 
the  evidence  before  us,  that  this  community  of  interest  is  a  device 
for  enabling  the  railroad  to  evade  its  legal  obligations.  So  far  as 
its  charges  are  reasonable  and  maintained  without  preference  or 
favoritism  to  any  of  its  patrons,  as  now  appears  to  be  the  case,  it 
is  to  that  extent  conforming  to  the  law  and  meeting  its  require- 
ments. It  seems  to  be  the  misfortune  of  complainant,  and  those 
in  like  situation,  that  the  land  company  declines  to  pay  any  part 
of  their  expenses  for  traveling  over  this  railway,  but  if  that  be  an 
injustice  it  is  one  for  which  the  Act  to  Regulate  Commerce  affords 
no  remedy. 

This  conclusion  is  based  on  the  assumption  that  the  railway 
company,  as  a  matter  of  fact,  receives  its  full  regular  rates  for  all 
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tickets  sold  to  or  disposed  of  by  the  land  company,  and  that  the 
ower  rates  at  whicli  certain  peraona  are  actually  carried  over  tliisl 
road  result  solely  from  tlie  arbitrary  action  of  the  latter  company 
in  selling  tickets  to  Buch  persons  at  one  half  the  price  paid  there- 
for. If  the  complainant  ia  able  to  show  that  the  fact  is  otherwise, 
an  early  opportunity  will  be  afforded  him  to  do  so.  As  the  proofs 
on  this  point  now  stand,  we  hold  that  the  discrimadon  concededly 
practiced  by  the  land  company  in  the  sale  of  these  tickets  is  not 
subject  to  correction  by  an  order  of  this  Commission. 

Nor  is  the  decision  now  made  a  linal  determination  that  de- 
fendant's rates  are  reasonable  for  passage  over  its  entire  line,  or 
from  points  on  one  division  to  points  ou  the  other  division;  and 
that  question  may  be  further  litigated  if  the  complainant  so  de- 
sires. In  the  absence  of  any  direct  evidence  upon  that  issue,  we 
cannot  presume  unreasonableness  in  this  case  from  the  amount 
charged  and  such  other  facts  as  have  been  made  to  appear.  "We 
are  convinced  that  an  inference  against  these  rates  would  not  be 
justified  by  anything  yet  brought  to  our  attention.  If,  however, 
the  complainant  wishes  to  offer  testimony  in  support  of  his  con- 
tention in  this  regard,  a  rehearing  will  be  granted  on  his  applica- 
tion ;  otherwise  the  complaint  will  be  dismissed  without  prejudice 

Pkoott,  Commissioner: 

I  concur  in  the  disposition  of  this  case  upon  the  ground  that  no 
unjust  discrimination  is  shown.  I  am  of  the  opinion,  however, 
that  the  Commission  has  no  jurisdiction  of  the  defendant's  rail- 
way, for  the  reason  that  the  Act  to  Kegulate  Commerce  does  not 
include  a  street  railroad,  No  importance  is  attached  to  the  kind 
of  motive  power.  The  term  "railroad"  is  undoubtedly  bi-oad 
enough  to  include  a  street  railway,  and  often  does  include  it  in 
statutory  enactments.  There  is,  liowever,  a  wide  distinction  be- 
tween a  railroad  in  the  ordinary  acceptation  of  tliat  term  and  a 
street  railroad,  and  whether  the  term  "  railroad,"  when  osed  in  a 
particular  statute,  does  or  docs  not  include  a  street  railway,  U 
a  question  of  legislative  intent  in  each  particular  case.  Looking 
to  tlie  scope  and  substance  of  the  Act  to  Kegulate  Commei'ce,  T 
do  not  think  that  Congress  intended  to  include  street  railways. 

Yeomans,  CoJiimiasioneTt  instructa  me  to  say  that  he  concurs 
in  these  views. 
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AfoRRisoN  and  Clements,  Commissioners^  dissenting: 

We  are  of  opinion  that  commerce  carried  on  between  the 
District  of  Columbia  and  the  State  of  Maryland  by  railroad 
includes  that  carried  on  by  a  street  railroad,  and  that  the  defend- 
ant's road  is  subject  to  the  provisions  of  the  Act  to  Kegulate 
Commerce. 

The  discrimination  complained  of  and  alleged  to  be  unjust  is 
effected  through  the  Chevy  Chase  Land  Company.  This  com- 
|)any  sold  to  the  guests  of  its  hotel,  to  persons  residing  on  land  it 
had  sold  or  transferred,  and  to  otlier  persons,  the  tickets  of  the 
Rock  Creek  Railway  Company  at  half  rates,  and  refused  to  sell 
such  tickets  at  half  rates  to  complainant,  who  resided  in  the  same 
locality,  but  not  on  land  acquired  from  this  land  company.  This 
is  sought  to  be  justified  upon  the  alleged  ground  that  this  dis- 
crimination is  not  the  act  of  the  street  railway  company,  which, 
it  is  claimed,  sells  its  tickets  to  the  land  company  at  the  full  price 
charged  to  all  other  persons. 

If  it  were  conceded  that  this  discrimination  was  practiced 
directly  by  the  railway  company,  the  illegality  of  the  transaction 
could  hardly  be  questioned.  It  is  admitted  that  practically  all 
the  stock  of  both  the  land  company  and  the  railway  company  is 
owned  by  the  same  persons,  and  that  the  control  and  manage- 
ment of  the  two  companies  are  substantially  identical.  This  dis- 
-crimination  is  the  joint  act  of  the  two  companies,  the  land  com- 
pany being  the  instrumentality  through  which  the  discrimination 
is  eflfected.  The  railway  company  as  a  common  carrier  should 
not  be  permitted  to  accomplish  thus  indirectly  what  if  done 
directly  would  be  a  transparent  and  manifest  violation  of  the  Act 
to  R^oiate  CommercOi 
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MILK  PEODUCERS'  PROTECTIVE  ASSOCIATION, 

Complaincmtf 

V. 

THE  DELAWARE,  LACKAWANNA  &  WESTERN  RAII^ 
ROAD  COMPANY;  New  York,  Ontario  &  Western 
Railway  Company;  New  York,  Lake  Erie  &  Western 
Railroad  Company,  and  J.  O.  McCulloogli  and  £.  B.  Thomas^ 
the  Receivers  thereof;  New  York,  Susquehanna  &  West- 
ern Railroad  Company;  Pennsylvania,  Pouohkeepsie  & 
Boston  Railroad  Company,  and  Henry  H.  Kingston,  the 
Receiver  thereof;  Lehigh  Valley  Railroad  Company; 
New  York,  New  Haven  &  Hartford  Railroad  Company; 
Lehioh  &  Hudson  River  Railway  Company;  The  Presi* 
dent.  Managers  and  Company  of  The  Delaware  &  Hudson 
Canal  Company;  Albany  &  Susquehanna  Railroad  Com- 
pany; Philadelphia,  Reading  &  New  England  Railboad 
Company,  and  J.  K.  O.  Sherwood,  Receiver  thereof;  New 
York  Central  &  Hudson  River  Railroad  Company;  West 
Shore  Railroad  Company;  Wallkill  Valley  Railroad 
Company;  Ulster  &  Delaware  Railroad  Company;  Elmira, 
Cortland  &  Northern  Railroad  Company;  Lehigh  & 
New  England  Railroad  Company,  and  The  Erie  Rail- 
soad  Company,  DefendwixU. 


Deaded  March  IS,  1897. 


!•  The  coroplafnfng  Milk  Producers*  Association,  whether  representfng  Its  ow» 
members,  or  specially  authorized  to  represent  other  shippers,  or  assaming 
in  addition  to  represent  shippers  engaged  in  the  same  industry  on  some  of 
the  defendant  lines,  was  entitled  to  bring  and  maintain  this  proceeding, 
affecting  rates  on  milk  supplied  for  a  common  market,  against  all  the  de- 
fendants engaged  in  carrying  for  that  market.  A  defendant  carrier  Is  not 
entitled  to  have  a  complaint  dismissed  as  to  it  '*  because  of  the  absence  of 
direct  damage  to  the  complainant,"  and  it  is  the  duty  of  the  Commission, 
under  express  direction  in  the  Act,  to  "execute  and  enforce  *'  the  proTisioDs 
•f  the  atatute. 
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3.  The  defendant,  the  New  York,  Susquehanna  &  Western  Railroad  Company, 
engaged  in  the  transportaiioo  of  milk  and  cream  from  points  in  the  State 
of  New  York  through  the  State  of  New  Jersey  to  the  City  of  New  York, 
is  subject  to  regulation  under  the  Act  to  Regulate  Commerce  in  respect  of 
such  transportation. 

t.  Charging  the  same  aggregate  rates  on  like  traf&c  for  longer  and  shorter 
distances  over  the  same  line,  in  the  same  direction,  does  not  contravene  the 
provisions  of  section  4  of  the  Act  to  Regulate  Commerce. 

4  The  free  transportation  of  shippers  or  dealers  between  State  or  interstate 
points  on  account  of  interstate  freight  traffic  furnished  to  the  carrier  is  un- 
lawful 

5.  Whether  an  agreement  entered  into  by  a  carrier  mainly  for  the  purpose  of 
developing  its  milk  traffic,  and  under  which  compensation  is  afforded  to 
the  other  contracting  party  equal  to  a  considerable  share  of  the  gross  re- 
ceipts from  such  traffic,  involves  extravagant  expenditure  of  revenue  and 
Is  disadvantageous  to  the  carrier,  is  matter  for  it  to  determine;  but  extra- 
ordinary or  unnecessary  cost  of  operation  or  management  cannot  be  per- 
mitted to  excuse  unreasonable  or  unjust  rates,  discriminations,  preferences, 
or  prejudices. 

6L  Charging  the  same  rate  per  quart  on  milk  in  40-quart  cans  and  In  bottles, 
usually  of  one  quart  capacity,  and  packed  in  cases,  found  to  constitute  dis- 
crimination in  favor  of  the  bottle  method  of  shipment,  but  for  reasons 
stated, — Held,  that  the  proper  relation  of  rates  as  between  can  and  bottle 
milk  from  all  points  of  shipment  need  not  now  be  determined. 

7.  A  uniform  or  blanket  rate  on  milk  and  also  on  cream  from  all  stations  on 
the  defendant  lines  to  Weehawken,  Hoboken,  and  Jersey  City,  N.  J.,  or 
through  Jersey  City  to  New  York,  N.  Y.,  namely,  82  cents  on  milk  and  50 
cents  on  cream  per  can  of  40  quarts,  regardless  of  distance  or  difference  in 
amount  of  service  rendered, — Held,  to  be  unreasonable,  unjust,  and  unduly 
prejudicial  and  disadvantageous  to  producers  and  shippers  nearer  the  points 
of  delivery,  and  in  violation  of  sections  1  and  8  of  the  Act  to  Regulate 
Commerce. 

8.  Upon  all  the  facts  and  circumstances,  including  the  peculiarities  of  defend- 
ants' milk  and  cream  transportation  service,  Held : — 

That  instead  of  the  present  method  of  charging  uniform  rates  per  40- 
quart  can  of  82  cents  on  milk  and  50  cents  on  cream  from  all  interstate 
•hipping  stations  on  the  defendant  lines  west  of  the  Hudson  River  to  the 
respective  points  of  delivery  in  Weehawken,  Hoboken  and  Jersey  City, 
N.  J.,  there  should  be  at  least  four  divisions  or  groups  of  stations,  the  first 
group  extending  40  miles  from  the  terminal  in  New  Jersey;  the  second, 
covering  a  distance  of  60  miles  and  ending  about  100  miles  from  such 
terminal ;  the  third,  embracing  stations  within  the  next  90  miles  and 
extending  about  190  miles  from  the  terminal ;  and  the  fourth,  comprising 
stations  beyond  190  miles  from  the  point  of  delivery. 

That  the  rates  charged  on  milk  in  40-quart  cans  should  not  exceed  23 
cents  from  the  first  or  40mile  group  of  stations,  26  cents  from  the  second 
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or  60-iiil1e  group,  nor  29  cents  from  the  third  or  90-mile  group,  a&d  fhat  tbe 
present  rate  of  82  cents  from  stations  more  distant  than  190  miles  is  not 
unreasonable  ;  that  a  rate  on  cream  in  cans  which  is  18  cents  higher  than 
the  rate  on  milk  in  40quart  cans,  the  present  difference,  is  not  iuireaaoD> 
able  or  unjust ;  that  such  group  distances  and  rates  should  wpfHj  on  the 
branches  as  well  as  on  the  main  lines,  and  that  the  resulting  relaiicms  of 
rates  should  be  maintained  ;  that  any  reduction  that  may  be  made  in  the 
present  rate  per  quart  on  milk  or  cream  in  bottles  should  be  fidlowed  by  a 
corresponding  change  in  the  rate  for  each  group  on  milk  or  cream  in  40- 
quart  cans. 

That  the  distance  on  the  Ulster  &  Delaware  road  coyered  by  the  third 
group  should  be  limited  to  80  miles,  and  stations  on  that  road  more 
than  180  miles  from  Weehawken  via  the  West  Shore  road  should  con- 
stitute its  fourth  group ;  that  by  short-line  distances  all  points  on  the 
Wallkill  Valley  and  Lehigh  &  Hudson  RiTer  roads  are  within  the  second 
group,  and  rates  from  such  stations  should  not  exceed  those  applicable  for 
the  second  group;  that  the  Erie  Railroad  Company  should  charge  thini 
group  rates  from  points  on  its  Carbondale  branch  which  can  be  reached 
oyer  distances  less  than  190  miles  via  the  Scranton  branch  of  the  Ontario 
&  Western,  and  such  relief  from  the  operation  of  the  4th  section  is  granted 
to  the  Erie  Company  as  may  be  necessary  to  enable  it  to  lawfully   make 
such  charges  eifectiye;  that  the  defendant,  the  New  York,  Susquehanna 
&  Western  Railroad  Company,  is  entitled  on  shipments  of  milk  and  cream 
from  New  York  points  which  it  carries  through  New  Jeraey  and  ddiyers 
in  New  York  City  to  charge  such  an  addition  to  its  rate  to  Jeraey  City, 
N.  J.,  as  is  reasonably  warranted  by  the  greater  coat  of  deliTeiy  in  New 
York  City. 

£vartSy  Chixite  db  Beamany  for  complainant. 

John  J.  Beattiey  for  Leliigh  «fe  Hudson  &  Ky.  Ca 

Boger^y  Locke  db  MUburny  f or  D.  L  &  W.  R  R  Co. 

John  B.  Kerr,  for  N.  Y.  O.  &  TY.  Ry.  Co. 

jF.  /.  Ooicen  and  K  IL  JamHet,  f or  L  V.  R  R  Cou 

A.<hhd  Oteen.  for  N.  Y.  C.  &  H.  R  R  R  Co.:   W.  S.  R  R 
Co.  and  the  WallkUl  V.  R  R  Co. 

Bmr^  W\  lii/K  fw  N.  Y.  N.  IL  &  H.  R  R  Co. 

Stet;fi>ny  Tnicy,  JenniHtf^f  it  A^MvwW,  for  X.  Y.  L.  R  &  W.  R 
R  Co.  and  Keoeiver*,  and  Krie  K.  R  Co. 

Amof  r^M  J:}teH^  for  TWtor  Ct  Delaware  R  R  Col 

lei>j\Jii  iro/ZiK-A  and  Al/r^  A.  Coot,  for  X.  Y.  Sw  *  W.  R 
RCa 

2>irrAI  ir*YAtv  and  leici<f  K  Ci»rr,  for  the  D.  4  H.  C.  Co.^ 
and  Alb.  &  Siu^  R  R  i\v 

/:  if.  OUbett  and  0\\>i'^   U\  A\#y.  for  iVnluccrs  of  Milk  at 
Lon^r^l^tsuuuv  l\*iut:k 
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bxpobt  and  opinion  of  thb  00mmi8si0n. 

Bt  Thb  Commission: 

The  complaiixt  in  this  case  is  directed  against  defendants'  prac- 
tice of  charging  for  the  transportation  of  either  milk,  bnttermilk 
or  cream  to  their  terminals  at  Weehawken,  Jersey  City  or  Hobo- 
ken,  N.  J.,  or  New  York,  N.  Y.,  a  group  or  blanket  rate  from  all 
shipping  stations  on  their  respective  lines,  regardless  of  distance. 
Upon  this  basis  of  complaint  the  petitioner  alleges  as  follows : 

1.  That  the  petitioner  is  a  voluntary  association  of  farmers  and 
milk  producers  and  other  persons  interested  in  milk  production, 
having  its  principal  office  and  place  of  business  at  Chester,  N.  Y.; 
that  it  makes  this  complaint,  not  only  on  behalf  and  in  the  interest 
of  itself  and  its  members,  but  also  on  behalf  of  all  other  farmers, 
producers  and  shippers  of  cream,  milk  and  buttermilk  from  all  ship- 
ping points  for  such  traffic  on  defendants'  roads  to  the  cities  of  Ho- 
boken,  Weehawken,  Jersey  City  and  New  York ;  and  that  its  mem- 
bers and  those  whom  it  represents  ship  and  transport  over  the 
defendant  lines  every  day  of  each  year  large  quantities  of  milk, 
cream  and  buttermilk,  aggregating  many  carloads  daily,  from 
various  shipping  points  on  such  lines  in  the  States  of  New  York, 
Pennsylvania,  Massachusetts  and  Connecticut  to  said  places  of 
destination. 

2.  That  the  defendants,  engaged  as  common  carriers  by  rail- 
road in  the  transportation  of  property  by  continuous  carriage  or 
shipment  between  points  in  New  York,  Pennsylvania,  Massachu- 
setts and  Connecticut,  and  points  in  New  Jersey  and  New  York, 
are  subject  to  the  provisions  of  the  Act  to  Regulate  Commerce 
and  Acts  amendatory  thereof  or  supplementary  thereto. 

3.  That  the  rates  charged  by  the  defendants  are  60  cents  per 
can  for  cream  and  32  cents  per  can  for  milk  and  buttermilk,  from 
all  shipping  points  in  the  States  of  New  York  and  Pennsylvania 
to  Jersey  City,  Iloboken,  and  Weehawken,  in  the  State  of  New 
Jersey,  and  45  cents  and  50  cents  per  can  for  cream,  and  25  cents 
and  32  cents  per  can  for  milk  and  buttermilk,  as  the  case  may  be, 
depending  upon  the  route,  from  all  shipping  points  in  the  States 
of  Massachusetts  and  Connecticut  to  the  city  of  New  York,  in  the 
State  of  New  York,  and  to  Weehawken,  in  the  State  of  New 
Jersey,  including  the  return  carriage  of  said  cans  when  empty  to 
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said  shipping  points  ;  that  said  cans  when  tilled  weigh  lOO  pounds, 
or  tliereaboiita,  and  wlien  empty  about  20  pounds ;  that  the  same 
rates  are  maintained  and  cliarged  on  said  corarnoditiea  for  all  die- 
tancea,  however  short  or  long,  from  said  Jersey  City,  Hobokcn, 
and  Weeliawken,  and  said  city  of  New  York,  respectively,  such 
dietai)(;GS  in  some  cases  exceeding  300  miles ;  that  the  rates 
charged  by  said  defendants  are  a  very  large  percentage  of  the 
entire  vahie  of  the  cream,  milk,  and  buttermilk  carried,  are  purely 
arbitrary,  are  not  at  all  graduated  upoti  the  distance  of  the  termi- 
nal from  the  shipping  points,  nor  based  to  any  extent  upon  the 
value  of  the  product  carried,  or  upon  the  cost  of  carriage  to  the 
defendants,  or  upon  any  special  service  rendered ;  that  other 
similar  classes  of  freight  and  farm  produce  of  equal  value,  sach, 
for  example,  as  butter  and  cheese,  composed  of  the  same  elements 
as  milk  and  cream,  together  with  fresh  fruits  and  vegetables  of 
A  perishable  nature,  desij^ned  for  the  supply  of  a  like  special 
market,  and  requiring  a  like  special  train  service,  are  transported 
by  said  defendants  upon  the  same  trains  carrying  said  milk  and 
cream,  as  well  as  upon  other  trains,  from  the  shipping  points 
aforesaid  to  said  Jersey  City,  Hoboken  and  Weeliawken,  and  said 
city  of  New  York,  for  a  very  much  less  rate,  although  the  char- 
acter of  the  transportation,  risk  and  service  are  in  all  respects  the 
same  as  to  such  other  articles;  that  for  tbese  and  many  other  rea- 
sons said  rates  and  charges  on  cream,  milk,  and  buttermilk,  made 
and  exacted  by  said  defendanta,  are  not  reasonable  and  just  within 
the  moaning  of  eaid  Act  to  Regulate  Commerce,  but  are  now, 
and  for  a  great  many  years  have  been,  unjust  and  unreasonable, 
both  in  themselves  and  relatively,  as  compared  with  the  rates 
charged  by  the  defendants  for,  and  with  the  defendants'  classifi- 
cation of,  other  similar  merchandise  and  like  kinds  of  tratHc  be- 
tween the  same  points;  and  that  all  of  said  rates  are  in  violation 
of  tlie  provisions  of  said  Act  to  Regulate  Commerce  as  amended. 
4.  That  for  the  same  reasons  such  rates  and  charges  constitute 
,  nujust  discriminations  in  the  rates  which  are  demanded,  collected 
and  received  by  said  defendants  respectively  from  the  milk  pro- 
ducers represented  by  complainant,  in  view  of  the  fact  that  said 
defendants  respectively  demand,  collect  and  receive  from  other 
persona,  for  a  like  and  contemporaneous  service  in  the  transpor- 
tation of  like  kinds  of  traffic  as  aforesaid,  under  not  only  sub- 
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stantiallj  similar  bat  identical  circamstances  and  conditions,  a 
mnch  less  rate  of  compensation,  and  that  the  rates  and  charges  of 
said  defendants  as  aforesaid  are,  therefore,  in  violation  of  said  Act 
to  Regalate  Commerce  as  amended. 

That  the  defendant,  the  Lehigh  Yalley  Bailroad  Company, 
especially,  has  thas  violated  said  Act  to  Rep^ulate  Commerce,  and 
has,  by  special  agreement  or  otherwise,  made  a  special  rate  for, 
and  fnmished  special  facilities  to,  the  association  known  as  the 
Farmers^  Dairy  Despatch,  by  which  said  Despatch  is  enabled  to 
control  the  transportation  of  substantially  all  of  the  cream,  milk 
and  battermilk  transported  over  that  railroad,  for  the  special  and 
sole  advantage  and  benefit  of  said  defendant  and  said  Farmers' 
Dairy  Despatch.    That  the  defendant,  the  Delaware,  Lackawanna 

6  Western  Kailroad  Company,  has  also,  in  like  manner,  es- 
pecially violated  said  Act  to  Regulate  Commerce  by  its  special 
contract  or  arrangement  with  an  association  known  as  the  Pro- 
dace  Despatch. 

5.  That  the  rates  charged  by  the  defendants  for  so  transport- 
ing over  their  various  lines  or  routes  the  cream,  milk  and  butter^ 
milk  of  said  producers  and  shippers,  are  no  less  for  shorter  than 
for  longer  distances,  are  not  graduated  on  account  of  distance  or 
mileage,  and  constitute  an  undue  and  unreasonable  preference 
and  advantage  extended  by  said  defendants  to  particular  persons 
and  localities,  and  subject  said  milk  producers  in  the  States  of 
New  York  and  Connecticut,  who  are  nearer  the  terminals  at  Jer- 
sey City,  Hoboken  and  Weehawken  and  at  the  City  of  New 
York,  as  to  their  particular  description  of  traffic,  to  undue,  unjust 
and  unreasonable  prejudice  and  disadvantage,  in  favor  of  other 
persons  in  other  localities,  farther  removed  from  the  said  termi- 
nals, and  in  favor  of  other  persons  whose  traffic  is  a  like  kind  of 
traffic,  carried  under  identical  circumstances  and'  conditions,  and 
that  the  rates  and  charges  of  said  defendants  as  aforesaid  are,  in 
this  respect,  also  in  violation  of  the  terms  of  said  Act  to  Regulate 
Commerce,  as  amended. 

6.  That  said  rates  do,  in  almost  every  instance  constitute  a 
further  violation  of  said  Act  to  Regulate  Commerce,  as  amended, 
in  that  such  rates  and  charges  result  in  greater  compensation  for 
the  transportation  of  like  kinds  of  property,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for  a 

7  iHTB&a  Com.  7 
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longer  distance  over  the  same  line  or  lines  of  connected  roads  in 
the  same  direction,  the  shorter  distance  being  included  within  the 
longer  distance. 

7.  That  petitioner  refers  to  and  makes  a  part  of  its  petition 
the  classifications  and  various  schedules,  rates  and  charges  adopted 
and  used  by  the  defendants  and  on  file  in  the  oflSce  of  this  Com- 
mission for  the  transportation  of  cream,  milk,  buttermilk,  butter, 
cheese,  fresh  fruits,  fresh  vegetables,  dressed  meats,  horned  cat- 
tle, wheat,  corn,  oats,  flour,  and  other  similar  products. 

The  petitioner  prays  for  an  order  commanding  the  defendants, 
and  each  of  them,  to  wholly  cease  and  desist  from  the  aforesaid 
violations  of  the  provisions  of  said  Act  to  Regulate  Commerce, 
as  amended,  and  for  such  other  and  further  orders  as  the  Com- 
mission may  deem  necessary  in  the  premises. 

The  Lehigh  &  New  England  Railroad  Company  having  suc- 
ceeded to  the  control  of  the  railroad  of  the  defendant,  the  Penn- 
sylvania, Poughkeepsie  &  Boston  Railroad  Company,  was  dnly 
made  a  party  defendant  to  the  proceeding  by  order  entered  on 
June  21,  1895. 

Answers  were  filed  by  all  the  defendants  except  the  Lehigh  & 
New  England  Railroad  Company  and  the  Philadelphia,  Rea^ling 
&  New  England  Railroad  Company  and  its  receiver.  All  of 
the  defendants  answering  deny  the  violations  of  law  alleged  in 
the  complaint,  and,  while  admitting  that  the  rates  are  substan- 
tially as  set  forth  in  the  petition,  claim  that  the  rates  are  justified 
by  the  special  nature  of  the  trafiic  and  character  of  the  service 
rendered. 

The  answer  of  the  New  York,  Lake  Erie  &  Western  Railroad 
Company  and  its  Receivers  admits  that  they  are  common  carriers 
as  alleged  in  tlie  complaint ;  avers  on  information  and  belief  that 
petitioner  is  an  association  of  farmers  and  milk  producers  and 
other  persons  interested  in  milk  production  located,  so  far  as  their 
lines  are  concerned,  within  a  distance  of  90  miles  of  New  York 
City ;  admits  that  the  members  of  the  petitioning  association,  or 
some  of  them,  ship  and  transjwrt  over  their  roads  considerable 
quantities  of  cream,  milk  and  buttermilk  from  points  on  said 
roads  within  90  miles  of  New  York ;  denies  that  the  petitioner 
represents  all  shippers  of  milk,  cream  and  buttermilk  over  said 
lines,  and  avers  that  petitioner  is  acting  in  hostility  to  and  not  in 
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behalf  of  the  greater  number  of  snch  shippers,  and  that  the  main 
purpose  and  object  of  the  petition  is  to  create  a  monopoly  of  the 
milk  business  in  favor  of  a  limited  class  of  shippers  by  securing 
lower  rates  to  them  than  are  granted  to  more  distant  shippers,  the 
practical  effect  of  which  will  be  to  drive  the  latter  out  of  busi- 
ness and  thus  enable  the  petitioner  and  those  it  represents  to  se- 
cure higher  prices  from  consumers ;  that  ever  since  the  establish- 
ment of  the  business  of  transporting  milk  from  remote  points  to 
New  York  and  Brooklyn  (upwards  of  forty-five  years  ago),  it  has 
been  the  custom  of  all  the  common  carriers  engaged  in  that  business 
to  charge  a  uniform  fixed  rate  per  quart  or  gallon  for  the  milk 
so  transported,  irrespective  altogether  of  the  length  of  the  haul, 
and  that  the  same  custom  now  prevails ;  that  such  custom  owes 
it8  origin  and  long  continuance  to  the  fact,  among  others,  that 
milk  is  sold  to  all  consumers  in  the  cities  aforesaid  at  a  uniform 
price  for  the  quantity  sold ;  and  it  was,  therefore,  deemed  better 
and  more  satisfactory  for  all  parties  interested  to  have  one  uni- 
form charge  for  transporting  milk,  irrespective  of  distance,  instead 
of  pro-rating  for  the  same  according  to  the  length  of  haul ;  that 
this  practice  has  given  general  and  almost  universal  satisfaction, 
and  that  there  is  not  now  any  legal  or  just  ground  for  complaint 
against  the  same ;  that  it  is  of  the  greatest  importance  to  the  citi- 
zens of  New  York  and  Brooklyn,  as  well  as  to  other  consumers 
of  milk,  to  have  the  area  for  the  production  thereof  enlarged  as 
much  as  possible,  instead  of  having  the  same  narrowed  and  cir- 
cumscribed, which  would  be  the  effect  of  granting  the  prayer  of 
the  petitioner,  as  it  would  result  in  a  monopoly  in  the  milk  busi- 
ness by  preventing  the  establishment  of  dairy  farms  and  cream- 
eries at  a  greater  distance  than  50  miles  from  New  York  City, 
which,  as  these  defendants  believe,  is  the  sole  purpose  of  the  pe- 
tition ;  that  the  business  of  producing  milk  is  a  peculiar  one,  con- 
fined to  few  localities  in  comparison  with  the  raising  of  other 
farm  products,  and  therefore  requires  all  lawful  and  reasonable 
encouragement  for  the  establishment  and  successful  working  of 
dairy  farms  and  creameries ;  that,  as  these  defendants  are  informed 
and  believe,  a  large  number  of  persons,  relying  upon  the  above- 
mentioned  custom  of  making  the  same  charge  for  the  transporta- 
tion of  milk,  irrespective  of  the  length  of  the  haul,  have  estab- 
lished dairy  farms  and  creameries  along  the  lines  of  their  roads  at 
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variona  points  beyond  any  point  at  wliich  the  persons  represented 
by  the  petitioner  are  located ;  and  that  any  change  in  the  rates 
heretofore  charged  for  the  transportation  of  milk  would  cause 
great  loss  and  damage  to  tlie  parties  located  at  such  more  distant 
points. 

Tiie  foregoing  answer  illustrates  the  general  line  of  defense  set 
np  in  tliis  case. 

As  to  the  alleged  special  rates  and  facilities  granted  to  the  Pro- 
duce Despatch  by  the  Delaware,  Lackawanna  &  Western,  and  to 
the  Fanners'  Despatch  by  the  Lehigh  Valley,  each  of  tiiese  defend- 
ants, upon  information  and  belief,  denies  that  it  has  violated  the 
Act  to  Regulate  Commerie  by  any  special  contract  or  arrange- 
ment with  any  such  association  or  Despatch.  Each  of  these  de- 
fendants also  specifically  denies  that  by  any  auch  arrangement  it 
has  agreed  to  carry  or  does  carry  for  such  Despatch  all  milk, 
cream  and  buttermilk  transported  for  its  market  for  a  less  com- 
pensation than  it  charges,  collects,  demands  or  receives  from  any 
other  person  or  persons  for  doing  for  them  alike  or  similar  ser- 
vice under  substantially  the  same  circnnistances  and  conditions, 
or  that  any  arrangement  has  been  entered  into  by  it  for  the  pur- 
pose of  giving  to  such  Despatch  the  control  of  the  transportation 
of  all  such  products  over  its  railroad,  for  the  special  and  sole  ad- 
vantage and  benefit  of  said  defendant  and  of  said  Despatch  or 
otherwise. 

The  Lehigh  Valley  Railroad  Company,  while  admitting  that  its 
rates  are  aa  charged  in  the  complaint  from  poiuts  in  New  York 
and  Pennsylvania  to  Jersey  City,  N.  J,,  says  they  are  lower  to 
that  point  from  shipping  stations  in  New  Jersey,  and  therefore 
denies  that  its  rates  on  milk,  cream  and  buCtenntik  are  not  at  all 
graduated  or  tixed  upon  the  distance  of  the  terminal  from  the 
points  of  shipment. 

The  amended  answer  of  the  Now  York,  New  Haven  &  Hart- 
ford Railroad  Company,  after  denying  the  alleged  violations  of 
law,  avora  that  its  rates  are  as  set  forth  in  its  tariffs  52-D  and  No. 
8391,  both  effective  April  1,  18!t3.  This  company  further  states 
in  its  answer  that  it  makes  no  distinction  in  its  rates  for  the  trans- 
portation of  milk,  cream  and  buttermilk,  the  rates  named  in  its 
tariffs  applying  to  all  three  of  these  commodities  alike ;  and  that 
I  aoch  ratoe,  though  not  graduated  according  to  dbtance,  are  Sxed 
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at  the  minimnm  at  which  the  service  required  for  such  transporta- 
tion can  be  famished  for  any  distance ;  that  for  such  service  it 
fumisheB  at  great  cost  special  trains  and  other  facilities  of  a  dif- 
ferent character  than  are  required  for  the  transportation  of  other 
merchandise. 

Some  of  the  defendants  aver  in  their  answers  that  they  are  not 
subject  to  the  Act  to  Regulate  Commerce  in  respect  to  the  trans- 
portation involved  in  this  case,  and  this  averment  is  based  upon 
various  grounds:  The  Elmira,  Cortland  &  Northern  Bailroad 
Company,  because,  operating  a  road  wholly  within  the  State  of 
New  York,  it  delivers  milk  to  the  Delaware,  Lackawanna  & 
Western  road,  and  for  its  service  charges  its  local  rates  to  the 
junction  point;  the  Delaware  &  Hudson  Canal  Company  (cover- 
ing the  Albany  &  Susquehanna  road),  because,  while  it  has  joint 
rates  on  milk,  it  does  not  itself  transport  the  traffic  outside  of 
the  State  of  New  York.  The  New  York,  Susquehanna  & 
Western  raises  the  question  of  jurisdiction  as  to  most  of 
its  milk  traffic,  and  says  that  while  its  road  runs  through  the 
States  of  New  York,  Pennsylvania  and  New  Jersey,  the  greater 
portion  of  all  the  cream,  milk  and  buttermilk  received  by  it  in 
the  State  of  New  York  for  delivery  from  producers  and  shippers 
is  daily  transported  by  it  and  delivered  in  the  City  of  New  York, 
in  said  State,  on  through  bills  of  lading ;  that  all  shipments  of 
milk,  cream  and  buttermilk  received  by  it  in  the  State  of  New 
Jersey  for  transportation  during  the  period  complained  of  in  said 
petition  were  daily  received  and  delivered  by  it  at  points  in  the 
State  of  New  Jersey,  and  that  it  ships  no  milk,  cream  or  butter- 
milk from  the  State  of  Pennsylvania  to  the  State  of  New  Jersey 
or  to  the  State  of  New  York. 

On  stipulation  signed  by  counsel  for  petitioner  and  the  defend- 
ants, the  New  York,  Lake  Erie  &  Western  Kail  road  Company 
and  its  lleceivers,  and  the  Erie  Railroad  Company,  filed  July  11, 
1896,  the  Erie  Railroad  Company,  then  and  now  operating  the 
railroad  formerly  known  as  the  New  York,  Lake  Erie  & 
Western  Railroad,  was  made  a  party  defendant  herein  with  the 
same  effect  as  if  it  had  been  an  original  defendant  and  duly 
nerved  as  such  with  all  necessary  notices  in  the  proceedings 
theretofore  had  in  this  case. 

Hearings  were  had  in  New  York  City,  November  18  to  23,  and 
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December  17  to  19, 1895.  The  case  was  argned  orally  by  counsel 
on  January  30,  1896,  and  briefs  were  tiled  daring  the  period  be- 
tween February  10  and  April  3,  1896.  At  the  second  hearing, 
on  motion  of  counsel  appearing,  milk  producers  at  or  near  stations 
on  the  Erie  Railroad  west  of  Orange  County,  N.  T.,  and  the  more 
distant  stations  on  the  New  York,  Ontario  &  "Western  and  Dela- 
ware, Lackawanna  &  Western  roads,  were  allowed  to  intervene 
in  opposition  to  the  petition. 

In  the  case  of  N.  W.  Howell  and  other  Orange  County  milk 
producers  against  the  New  York,  Lake  Erie  &  Western,  the  New 
York,  Ontario  &  Western,  the  New  York,  Susquehanna  &  West- 
ern, and  the  Lehigh  &  Hudson  River  roads,  decided  by  the  Com- 
mission in  1888  [2  I.  C.  C.  Rep.  272,  2  Inters.  Com.  Rep.  162], 
a  uniform  rate  on  milk  as  then  charged  by  those  companies  from 
points  reached  by  their  regular  milk  trains  was,  upon  the  evidence 
there  presented,  held  to  be  lawfuL  In  that  proceeding  the 
Commission  failed  to  find  any  resulting  injury  to  the  complaining 
producers,  and  in  connection  with  a  commendation  of  the  uni- 
form milk  rate  as  then  applied  by  tliese  four  carriers,  it  was 
said:  "Until  some  actual  injury  to  them  (Orange  County 
farmers)  arises,  the  Commission  does  not  feel  justified  in  holding 
that  the  grouping  of  the  milk  rate  upon  the  route  carried 
daily  by  a  separate  milk  train,  operated  as  a  unit,  works  undue  or 
unreasonable  prejudice  to  the  complainants."  It  appeared  in  that 
case  that  milk  was  carried  considerable  distances  over  the  Erie 
and  Ontario  &  Western  from  points  beyond  those  reached  by 
their  regular  daily  milk  trains,  and  that  no  additional  charge  was 
made  therefor.  As  to  this  the  Commission  said :  ^  A  charge  for 
such  service  somewhat  higher  than  the  charge  made  upon  the 
route  of  the  daily  regular  milk  train  proper  would  seem  to  be 
jusU  And  perhaps  to  l>e  necessary,  in  order  to  fairly  equalize  the 
proportionate  privileges  afforded,  in  view  of  tlie  material  increase 
of  cost  required  to  send  cars  out  to  points  beyond  the  terminus  of 
the  daily  trip,  and  to  bring  them  back  loaded,  at  an  hour  con- 
venient for  making  up  the  train.  Nevertlielefis  it  does  not  appear 
but  that  the  present  rates  to  those  more  distant  points  are  already 
suflieiontiv  hi^rh.  No  increase  in  those  rates  can  be  recommended 
or  would  be  pn^jx^r,  in  view  of  the  facts  above  stated,  upon  the 
point  of  the  ivasonablonoss  of  tlie  present  tariff.    It  is  presumed 
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that  the  rates  to  all  points  can  be  adjusted  by  the  carriers  them- 
selves in  conformity  with  the  views  herein  intimated  and  without 
any  further  consideration  of  details  by  the  Commission.  In  case 
that  the  subject  of  a  reduction  of  the  rates  in  general  shall  be 
brought  again  before  the  Commission,  the  question  of  grouping, 
to  the  extent  last  above  indicated,  will  be  regarded  as  still  open." 
Since  that  decision  was  rendered  the  Erie  and  Ontario  &  West- 
ern have  greatly  extended  their  milk  territory,  as  will  more  fully 
appear  in  the  findings  of  fact  herein,  and  other  lines,  parties  to 
this  case,  but  which  were  not  defendants  in  that  proceeding,  have 
engaged  very  extensively  in  the  transportation  of  milk  from  far- 
distant  localities.  Moreover,  the  uniform  rate  now  charged 
throughout  such  extended  area  is  less  than  that  complained  of  in 
the  Howell  Case.  The  question  of  the  reasonableness  of  the  rate 
complained  of  in  the  Howell  Case  was  retained  by  the  Commis- 
sion to  enable  the  complainants  to  produce  additional  evidence, 
and  in  view  of  all  the  changes  in  conditions  respecting  the  ship- 
ment and  transportation  of  milk  under  a  uniform  rate,  together 
with  the  failure  of  the  Erie  and  Ontario  &  Western  to  carry  out 
the  recommendation  of  the  Commission  for  an  additional  charge 
for  service  beyond  the  points  reached  by  their  regular  milk  trains 
at  that  time,  the  entire  question  of  the  legality  of  the  uniform  or 
blanket  milk  rate  should  be  and  is  regarded  as  properly  reopened 
in  this  proceeding. 

Facts. 

1.  The  petitioner,  the  Milk  Producers'  Protective  Association, 
is  an  unincorporated  body  having  a  membership  of  about  627 
milk  producers  and  shippers,  farmers,  merchants,  dealers  and 
others ;  and  of  this  number  about  600  are  directly  or  indirectly 
interested  in  the  production  of  milk,  buttermilk  and  cream  in  the 
counties  of  Orange,  Ulster  and  Sullivan,  New  York,  and  Sussex, 
Kew  Jersey,  and  the  shipment  thereof  by  rail  for  sale  and  con- 
sumption in  the  City  of  New  York  and  cities  adjoining.  The 
section  of  country  north  and  westerly  of  New  York  City,  com- 
prising Sussex  and  other  counties  in  northern  New  Jersey,  Orange 
County,  N.  Y.,  and  contiguous  portions  of  Ulster  and  Sullivan 
counties  in  New  York,  constitute  a  large  part  of  a  near-by  pro- 
ducing region  from  which  a  considerable  portion  of  the  milk  and 
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cnAia  consnmed  in  New  York  and  adjoining  eities  is  snpplied. 
Otlier  portions  of  this  near-by  region  are  Long  Island,  N.  Y„ 
the  son  til  easterly  section  of  New  York  State  east  of  the  IladEOn 
River,  and  some  adjoining  parts  of  western  Connecticut  and 
Massacliusetts.  Milk  and  cream  are  also  forwarded  in  hirge  quan- 
tities for  conBiimption  in  New  York,  Brooklyn  and  Jersey  CSty. 
from  relatively  "farnafE"  localities  in  the  States  of  New  York, 
PennBylvania  and  Massachusetts. 

2.  The  roads  wliicii  deliver  milk  and  cream  at  Jersey  City, 
"Wechawken  and  Hohoken,  N.  J.,  are  those  of  the  defendants, 
the  New  York,  Lake  Erie  &  Western  (now  Erie  and  hereinafter 
80  calle<l)  at  Jersey  City,  N.  J.;  the  Delaware,  Lackawanna  & 
'Western  (hereinafter  called  the  "  Lackawanna  ")  at  Hoboken ;  the 
Lehigh  Valley  at  Jersey  City;  the  New  York,  Susquehanna  & 
Western  (liereinafter  called  the  "  Susquehanna")  at  Jersey  City; 
the  New  York,  Ontario  &  Western  (hereinafter  called  the  "On- 
tario &  Weetem  ")  at  Weehawken ;  and  the  West  Shore  at  Wee- 
hawken.  The  defendant,  the  New  York,  New  Haven  &  Hart- 
ford Kailroad  Company  (hereinafter  called  the  "New  Haven") 
operates  lines  through  Massachusetts  and  Connecticut  to  New 
York  City.  The  Leliigh  &  Hudson  Iliver  connects  with  and  de- 
livers milk  and  cream  for  Jersey  City  to  the  Erie  at  Greycourton 
tlie  main  line.  The  Delaware  &  Hudson  Canal  Company  (oper- 
ating the  Albany  i&  Susquehanna  Kailroad),  and  the  Elinira, 
Cortland  &  Northern  Eailroad  Company,  deliver  milk  shipped 
over  their  respective  roads  to  the  Lackawanna.  The  Elmira, 
Cortland  &  Northern  has  become  part  of  the  Lehigh  Valley  sys- 
tem since  this  proceeding  was  commenced,  but  such  milk  delivery 
to  the  Lackawanna  has  not  been  discontinned.  The  Lehigh  A 
New  England  (formerly  Pennsylvania,  Ponghkeepsie  &  Boston) 
appears  to  be  operated  aa  follows ;  That  portion  between  Slating- 
ton.  Pa.,  and  Hainesburg  Junction,  N.  J.,  by  the  Lehigh  Valley, 
and  the  remainder,  Pine  Island  Junction,  N.  Y.,  to  Hainesbni^ 
Junction,  N.  J.,  by  the  Susquehanna.  The  Philadelphia,  Read- 
ing &  New  England  road  connects  with  the  Lehigh  &  Hudson 
River  at  Maybrook,  N,  Y.,  and  with  the  Ontario  &  Western  and 
Erie  at  Campbell  Hall,  N.  Y.  Milk  is  delivered  by  it  to  the  On- 
tario &  Western  and  carried  by  the  latter  to  Weehawken.  The 
Wallkill  Valley  and  Ulster  &  Delaware  roads  deliver  their  milk 
traffic  to  the  West  Shore  at  Kingston,  N.  Y. 
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8.  The  milk  shipping  territories  served  by  the  defendant  linet 
are  described  as  follows : 

Erie :  The  milk  shipping  station  most  distant  from  the  milk 
terminal  at  Jersey  City  is  Hornellsville,  N.  T.,  331  miles,  and  the 
milk  station  in  New  York  State  nearest  to  the  terminal  is  Tur- 
ner's, N.  Y.,  46  miles.  The  distance  between  such  stations^  both 
situated  on  the  main  line,  is  285  miles. 

On  the  Lehigh  &  Hudson  River  road,  which  delivers  its  milk 
to  the  Erie  at  Oreycourt,  N.  Y.,  the  milk  station  most  distant 
from  the  tenninal  at  Jersey  City  is  Belvidere,  N.  J.,  116  miles, 
and  the  shipping  station  on  such  connecting  road  nearest  to  the 
terminal  is  Sugar  Loaf,  N.  Y.,  57  miles. 

The  milk  shipping  stations  in  New  Jersey  located  on  the  Erie 
line  which  are  nearest  to  and  farthest  from  the  terminal  are 
Langdon,  20  miles,  and  Mahwah,  29  miles.  Milk  originating  on 
the  Erie  main  line  and  branches  is  also  transported  from  New 
York  and  Pennsylvania  points  to  Jersey  City,  N.  J.  Shipments 
over  the  Lehigh  &  Hudson  River  connection  originate  both  in 
New  Jersey  and  New  York,  and  are  carried  through  New  York 
and  then  through  New  Jersey  to  the  terminaL 

Susquehanna:  The  milk  shipping  station  most  distant  from 
the  terminal  at  Jersey  City  is  Middletown,  N.  Y.,  88  miles,  and 
the  milk  shipping  station  in  New  York  nearest  to  the  ter- 
minal is  Unionville,  N.  Y.,  7i  miles,  the  distance  between  such 
stations  being  14  miles.  This  road  also  operates  the  portion  of 
what  is  now  known  as  the  Lehigh  &  New  England  Railroad  (for- 
merly Pennsylvania,  Poughkeepsie  &  Boston)  between  Haines- 
burg  Junction,  N.  J.,  and  Pine  Island  Junction,  N.  Y.  The  lat- 
ter point  is  by  this  line  about  79  miles  from  the  terminal,  and  the 
station  in  New  York  State  on  such  branch  nearest  to  the  terminal 
is  Liberty  Corner,  about  75  miles.  It  does  not  appear  that  the 
Susquehanna  receives  any  milk  from  New  York  stations  on  the 
Lehigh  &  New  England  branch. 

The  milk  shipping  stations  in  New  Jersey  which  are  nearest  to 
and  farthest  from  the  terminal  are  Campgaw,  29  miles,  and 
Hainesburg,  89  miles.  The  route  of  this  line  is  through  New 
York  and  New  Jersey. 

Ontario  cfe  Western :  The  milk  shipping  station  most  distant 
from  tlie  tenninal  at  Weehawken,  N.  J.,  is  Kenwood,  N.  Y.,  264 
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miles,  and  the  milk  station  nearest  to  the  terminal  is  Cornwall,  N. 
Y.,  52  miles.  The  distance  between  snch  Btations  is  212  miles. 
Kenwood  is  on  the  main  line.  Milk  is  also  shipped  from  hranch 
line  points  in  New  York  and  Pennsylvania.  The  Pennsylvania 
branch  extends  from  Hancock  Junction,  N.  Y.,  to  Scranton,  Pa. 

Milk  is  also  received  from  two  connecting  roads,  the  Philadel- 
phia, Reading  &  New  England,  and  the  Port  Jervia,  Monticello 
&  New  York,  The  shipping  stations  on  these  roads  are  not 
given.  The  point  of  connection  with  the  Philadelphia,  Reading 
»&  New  England  ia  at  Campbell  Hall,  N.  Y.,  68  miles  from  the 
Weehawken  terminal.  TLis  connecting  road  runs  from  Campbell 
Hall,  crossing  the  Hudson  River  via  the  Poughkeepsie  bridge,  to 
Hartford,  Conn.  The  distance  from  Campbell  Hall  to  Highland 
on  the  Hudson  River  is  about  23  miles.  The  other  connection, 
the  Port  Jervis,  Monticello  &  New  York  road,  joins  the  Ontario 
&  Western  at  Summitville,  N.  Y.  The  Ontario  &  Westerii  has 
trackage  rights  over  the  West  Shore  from  Cornwall,  N.  Y.,  to 
Weehawken,  N.  J.,  and  does  not  carry  any  milk  shipped  from 
south  of  Cornwall. 

Lackawanna:  Tlie  milk  shipping  station  most  distant  from 
the  terminal  at  Hohoken,  N.  J.,  is  South  Columbia,  N.  Y.,  310 
miles,  on  the  Richfield  Springs  branch  of  the  Utiea  division,  and 
the  milk  shipping  station  in  Pennsylvania  nearest  to  the  terminal 
is  Moscow,  Pa.,  136  miles.  The  distance  between  such  stations  is 
174  miles.  In  189i  some  milk  was  carried  by  that  road  from 
Leicester,  N.  Y.,  to  Hoboken,  about  354  miles,  but  this  was  the 
only  milk  station  west  of  Elinira,  264  miles  from  Hoboken,  The 
testimony  is  that  South  Columbia  is  the  most  distant  station  for 
regular  sliipments. 

On  the  Delaware  &  Hudson  Canal  Company's  road,  which  con- 
nects with  the  Lackawanna  at  Binghamton,  the  milk  shipping  station 
most  distant  from  the  Hoboken  terminal,  is  at  or  near  Cobleskill, 
N.  Y.,  305  miles,  and  the  milk  station  on  such  connecting  road  near- 
est to  the  terminal  is  Osborne  Hollow,  N.  Y.,  217  miles.  Bing- 
hamton, the  point  of  connection,  is  about  206  miles  from  the 
terminal.  Milk  is  also  shipped  from  two  or  three  stations  in  New 
York  located  on  the  Wilkesbarre,  Pa.,  branch  of  the  Delaware  & 
Hudson  road.  Some  milk  originates  at  Phosnixville  and  Coopers- 
town,  N.  Y.,  on  the  Cooperstown  &,  Charlotte  Valley  road,  which 


MILK  PSODUOBSS'  PEOTKOTIVE  A8S0.  V.  DELAWARE,  L.  A  W.  E.  00.  107 

18  deKvered  to  the  Delaware  &  Hudson  at  C.  &  C.  V.  Junction, 
and  by  it  in  turn  delivered  to  the  Lackawanna  at  Binghamton. 

On  the  Elmira,  Cortland  &  Northern  Railroad,  which  also  de- 
livers milk  to  the  Lackawanna,  it*  appears  that  the  milk  station 
most  distant  from  the  terminal  is  Shed's  Corners,  N.  Y.,  275  miles, 
and  that  the  milk  station  on  such  connecting  road  nearest  to  the 
terminal  is  McLieau,  N.  Y.,  256  miles.  The  nearest  point  of  con- 
nectio*n  with  the  Lackawanna  for  shipments  from  these  stations  is 
Cortland,  N.  Y. 

The  milk  shipping  station  on  the  Lackawanna  in  New  Jersey 
nearest  to  the  terminal  is  Whitehall,  K.  J.,  26  miles,  and  the  far- 
thest New  Jersey  milk  points  from  the  terminal  are  Washington, 
N.  J.,  71  miles,  or  Delaware,  N.  J.,  80  miles,  on  the  main  line, 
and  Franklin,  N.  J.,  76  miles  on  the  Sussex  branch. 

We^t  Shore:  This  line,  of  which  the  New  York  Central  & 
find80>n  lUver  is  lessee,  receives  practically  all  its  milk  traffic  at 
Kingston,  N.  Y.,  87  miles  from  its  terminal  at  Weehawken,  de- 
livery being  made  at  Kingston  by  its  connections,  the  Wallkill 
Valley  and  the  Ulster  &  Delaware  Railroads.  The  West  Shore 
gets  about  12  cans  a  day  at  West  Park,  78  miles  from  Weehaw- 
ken on  the  main  line.  The  milk  station  on  the  Wallkill  Valley 
most  distant  from  the  terminal  is  Campbell  Hall,  N.  Y.,  126  miles 
by  this  route,  and  the  Wallkill  Valley  milk  station  nearest  to  the 
terminal  is  New  Paltz,  N.  Y.,  103  miles.  The  milk  station  on 
the  Ulster  &  Delaware  most  distant  from  the  Weehawken  term- 
inal appears  to  be  Bloomville,  N.  Y.,  175  miles,  and  the  milk 
point  on  such  connecting  road  nearest  to  the  terminal  is,  from 
distance  stated  in  testimony,  Fleischmanns,  N.  Y.,  132  miles. 

The  West  Shore  routes  are  through  New  York  and  New  Jer- 
sey. 

Lehigh  Valley  :  The  most  distant  milk  shipping  station  from 
the  terminal  at  Jersey  City  is  about  340  miles.  Romulus,  N.  Y., 
is  a  milk  station  on  this  line,  335  miles  from  Jersey  City.  The 
milk  shipping  station  in  Pennsylvania  nearest  to  the  terminal  is 
Catasanqna,  Pa.,  94  miles.  The  distance  between  such  stations 
is  246  miles.  The  first  shipping  station  west  of  Catasauqua  is 
La  Grange,  Pa.,  195  miles  from  Jersey  City.  Milk  shipped  from 
a  few  points  on  the  Montrose  Railway  in  Pennsylvania  is  carried 
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by  this  road.    The  names  of  New  Jersey  stations  at  which  milk 
shipments  are  received  by  this  line  are  not  shown. 

New  Haven :  The  milk  shipping  station  most  dbtant  from 
the  milk  terminal  of  this  road  at  Harlem  Biver,  New  York  City, 
is  about  163  miles,  and  the  milk  point  nearest  to  the  terminal  is 
about  72  miles.  Practically  all  the  milk  traflSc  for  this  line  orig- 
inates on  lateral  roads.  The  New  Haven  milk  lines  ran  through 
western  Massachusetts  and  western  Oonnecticut  to  New  York. 

Intersecting  Paints:  Campbell  Hall,  N.  Y.,  is  served  by  the 
Ontario  &  Western,  Erie  and  Wallkill  Valley  (West  Shore). 
Middletown,  N.  Y.,  is  reached  by  the  Erie,  Ontario  &  Western 
and  Susquehanna.  Sidney,  N.  Y.,  on  the  Ontario  &  Western,  is 
also  reached  by  the  Delaware  &  Hudson-Lackawanna  line.  Ox- 
ford, K.  Y.,  is  a  crossing  point  of  the  Lackawanna  (Utica  divi- 
sion) and  the  Ontario  &  Western  main  line.  Branches  of  the 
Erie,  and  Ontario  &  Western  reach  Uniondale,  Pa.,  and  other 
stations  in  the  vicinity  of  Carbondale,  Pa.  The  Lackawanna^ 
Lehigh  Yalley  and  Erie  lines  each  intersect  with  one  or  both 
of  the  others  at  Waverly,  Elmira  and  other  points  in  central  New 
York.  The  Susquehaima  crosses  the  Lehigh  &  Hndson  Biver 
at  Franklin  Junction,  N.  J.,  and  Sparta  Junction,  N.  J.,  and 
roaches  a  branch  line  of  the  Erie  at  Pine  Island  Junction,  N.  Y. 
The  Lackawanna  also  connects  with  the  Lehigh  &  Hudson  Biver 
at  Franklin^  N.  J.«  and  at  Andover  Junction,  N.  J. 

During  the  season  of  navigation  on  the  Hndson  Biver,  rnilk^ 
princi|>aIlY  from  Orange  County,  is  transported  by  a  steamboat 
line  frvnu  Kewburgh  and  other  river  landings  at  a  rate  stated  to 
be  as  K>w  as  10  cents  a  oan«  and  this  compeddoQ  diverts  consider- 
able quanntit>9  of  milk  from  the  defendant  tinea  having  8lati<His 
within  iwnv^nient  teaming  disunvv  to  the  river.  An  electric  car 
Hue  o|H>rat<Ki  Wtw^^u  NValden  and  ^evbur^h,  in  Orange  County* 
mav  be  utitiswl  t\>r  the  Uran;S(v>rtauoi(i  oi  milk  lo  the  Hud»ni 
River  at  Newbur^h. 

Excluding  truius(\Mriatk>ii  whsJlv  in  New  Jerwy*  the  distances 
frvHtt  the  u^'nuittal  vvt  the  u^^tirt^  asui  farthest  milk  shipping 
stativ'zis  oil  each  liih\  aini  thv  viisuttvv^  Ivcireea  siieh  stations. 
Uwed  sm  tW  fvsr<^>ui^  vk^^n^vusw  sia  uulk  ivatc^  are  aa  foUcyws: 
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All  of  the  milk  via  the  Susquehanna  is  short  distance  traffic. 
Although  the  most  distant  point  on  the  Lehigh  &  Hadson  Kiver 
road  is  116  miles  from  Jersey  City,  such  distance  is  over  that  road 
and  the  Erie  from  Greycourt,  and  a  much  shorter  route  from 
Belvidere,  N.  J.,  the  116-mile  point,  is  found  in  practicable  linea 
to  Jersey  City  via  the  Lehigh  &  Hudson  River  to  Sparta  Junc- 
tion, N.  J.,  and  thence  over  the  Susquehanna,  a  distance  of  about 
93  miles ;  or  by  the  Lehigh  &  Hudson  River  to  Andover  Junc- 
tion, N.  J.,  and  from  that  point  over  the  Lackawanna  to  Hoboken, 
81  miles.  From  most  stations  on  the  Lehigh  &  Hadson  River 
these  lines  would  be  wholly  in  New  Jersey.  Sparta  and  Andover 
Junctions,  on  the  Lehigh  &  Hudson  River,  are  located,  respect- 
ively, 33  and  39  miles  from  Greycourt,  and  29  and  23  miles  from 
Belvidere.  Campbell  Hall,  N.  Y.,  the  most  distant  milk  point 
on  the  Wallkill  Valley — ^West  Shore  route,  is  126  miles  from 
Weehawken  by  that  line,  and  New  Paltz,  N.  T.,  the  nearest  milk 
station  to  Weehawken,  is  103  miles ;  but  Campbell  Hall  is  reached 
by  the  Ontario  &  Western  from  Weehawken  over  a  distance  of 
about  68  miles,  and  by  the  Erie  from  Jersey  City  the  distance  to 
Campbell  Hall  is  only  64  miles.  Traffic  from  New  Paltz  via 
Campbell  Hall  and  these  shorter  connections  would  be  carried  to 
the  terminal  stations  over  distances  not  exceeding  87  or  91  miles. 
On  the  other  hand,  practically  all  of  the  milk  of  the  Ulster  & 
Delaware,  and  the  Lackawanna  and  Lehigh  Valley  outside  of  New 
Jersey,  is,  relatively  considered,  long-distance  traffic.  The  milk 
traffic  of  the  Erie  and  Ontario  &  Western  is  carried  over  both 
short  and  long  distances.  The  New  Haven  gets  no  milk  nearer 
than  72  miles  from  New  York,  and  its  most  distant  milk  point  as 
before  stated  is  163  miles. 

4.  From  the  testimony  and  documents  in  evidence,  it  appears 
that  the  extreme  distances  over  which  milk  has  been  carried  by 
the  Erie,  Ontario  &  Western,  Susquehanna,  Lehigh  &  Hudson 
River,  Lehigh  Yalley  and  Lackawanna,  at  different  periodsi  were 
as  follows : 
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1885,  Three  Bridges,  N.  J.. 
1890-1891,     Began  to  extend  the  traffic. 

1894,     Romulus,  835 

Confined  to  New  Jersey  traffic  up  to  about  1886. 

1886,  Began  to  extend  the  traffic. 
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Since  the  SoweU  Milk  Case  was  instituted  before  the  Com- 
mission in  1887,  the  Erie  has  extended  its  most  distant  milk 
point  148  miles,  and  in  point  of  distance  from  the  terminal  the 
extension  on  the  Ontario  &  Western  has  been  62  miles.  This 
takes  no  account  of  extended  branch  line  service  within  such  to- 
tal distance.  As  stated  above,  and  shown  in  a  table  hereinafter 
set  forth,  nearly  all  the  Lackawanna  and  Lehigh  Valley  traffic 
has  been  acquired  since  1887. 

5.  Rates  for  the  transportation  of  milk  (including  buttermilk) 
and  cream  to  Jersey  City,  Hoboken  or  Weehawken  are,  per  lOQ 
pounds  or  can  of  40  quarts,  32  cents  for  milk  and  50  cents  for 
cream  from  all  milk  shipping  stations  on  each  of  the  defendant 
lines  having  terminals  in  those  cities.  These  rates  are  charged 
regardless  of  the  distance  cjirried  or  the  greater  or  less  service 
rendered,  the  single  exception  being  that  the  rates  over  the  Le- 
high Valley  Railroad  from  points  in  New  Jersey  to  Jersey  City 
are  28  cents  per  can  of  milk  and  40  cents  per  can  of  cream.  Pot 
cheese  in  40-quart  cans  is  carried  by  the  defendant  lines  at  the  32- 
cent  rate. 

Shipments  of  milk  or  cream  are  also  made  is  '^'^^^^.Tiacked  in 
cases  of  12  bottles  and  upwards.  The  bottle  generally  used  con- 
tains one  qoart    Very  few  of  the  pint  size  are  used.    The  rates 
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on  bottled  milk  and  cream  on  the  lines  to  Jersey  City,  HoboVen 
or  Weebawken  are  the  Bame  per  quart  aa  those  charged  on  ship- 
mei)ts  in  cans,  that  is  to  say,  the  rate  of  32  cents  per  can  of  40 
qiiarta  of  milk  beinp  eqnal  to  ^  of  a  cent  per  quart,  the  transpor- 
tation charge  on  a  I2-quart  case  of  bottled  milk  is  also  of  a.  cent 
s  quart,  or  9.6  cents  for  the  case.  The  cliarge  on  a  15-quart  case 
is  12  cents.  Cream  in  bottles  is  carried  at  the  can  rate  of  IJ 
cents  per  qnart,  amonnting  to  15  cents  per  12-qiiart  case,  and  ISJ 
cents  for  a  15-qnart  case.  The  "standard"  ease  is  12  quarts. 
The  bottled  milk  traffic  began  8  or  9  years  ago,  and  large  quanti- 
ties of  milk  and  cream  are  now  shipped  by  that  method.  The 
transportation  charge  on  a  can  of  milk  is  32  cents,  whether  the 
can  contains  40  quarts  or  a  less  quantity,  and  50  cents  is  also  the 
minimum  rate  on  cream  in  cans.  The  can  generally  used  for 
the  shipment  of  milk  and  croam  over  the  defendant  lines  is  of 
metallic  construction,  contains  40  quarts,  and  weighs  when  full 
about  100  pounds.  The  weight  of  the  empty  can  is  about  20 
pounds.  The  case  for  bottled  milk,  constructed  of  wood,  is  about 
24  inches  long,  12  inclios  wide  and  12  inches  high,  partitioned  in- 
side BO  aa  to  provide  a  protected  space  for  each  bottle.  There  is 
room  at  the  top  to  cover  the  bottles  with  ice.  The  bottled  milk 
is  iced  except  during  the  cold  season.  Some  of  the  cases  have 
lids.  These  cases  become  water  soaked  from  the  use  of  the  ice, 
and  this  adds  to  the  weight.  The  car  floor  is  injured  materially 
by  the  drippings  from  ice  used  for  the  box  milk.  The  12-quart 
case  weighs  fnim  70  to  75  pounds  when  full  and  iced,  and  30  to 
40  pounds  empty.  The  15-quart  case  weighs  100  pounds  filled 
and,  approximately,  50  pounds  empty.  According  to  these 
weights,  the  lines  delivering  at  Jersey  City  and  other  New  Jersey 
terminals  in  transporting  40  quarts  of  milk  carry  100  pounds' 
weight  when  the  shipment  is  in  cans  and  from  233  to  266  pounds' 
weight  when  the  milk  is  bottled.  For  the  same  price  they  render 
from  2|  to  ^  times  the  weight  carrying  service  in  hauling  bottled 
milk  that  they  do  m  transporting  milk  in  cans.  The  box  or  case 
milk  may  be  piled  up  in  the  car,  while  but  little  more  than  the 
6oor  space  of  thft'^r  can  be  utilized  for  can  milk.  Thus,  on  the 
Erie,  one  of  the  i\  Mk  cars  in  use  will  carry  about  430  standard  12- 
quart  cases  oi  uctti-iJ  milk,  while  the  maximum  load  of  can  milk 
is  260,  and  the  floor  capacity  is  about  S40  cans.     Such  additional 
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loadinc;  as  to  number  of  packages  in  favor  of  bottled  milk  is, 
however,  much  more  than  overcome  by  the  greatly  increased  non- 
revenue  paying  weight  which  must  be  hauled.  The  weight  of 
the  full  carload  of  box  milk  is  about  3  tons  heavier  than  the  car- 
load made  up  of  240  cans.  The  carload  of  can  milk  contains  9,600 
quarts  as  compared  with  5,160  quarts  in  the  carload  of  bottle 
milk,  and  the  total  railway  charge  at  the  present  rate  would  be 
$76.80  for  the  car  of  milk  in  cans  as  against  $41.28  for  the  bot- 
tled article.  In  other  words,  86  per  cent  more  revenue  paying 
load  and  the  siime  amount  of  additional  revenue  is  furnished  by 
the  carload  of  240  cans.  The  average  carload  of  milk  on  the  Erie 
in  1894  was  155  cans,  and  on  the  Lackawanna  it  was  160.  A  car 
of  160  cans  of  40  quarts  fui-nishes  a  car  revenue  of  $51.30,  or 
$9.92  in  excess  of  an  Erie  carload  of  box  milk,  and  the  weight 
carried  would  be  about  15  tons  of  boxed  milk  as  against  8  tons  of 
can  milk.  The  car  revenue  on  240  cans  of  cream  wonld  be 
$55.50  more  than  the  revenue  from  a  maximum  carload  of  430 
12-quart  cases  of  cream,  and  160  cans  of  cream  would  still  bring 
the  carrier  a  greater  return  by  $15.50  than  the  full  carload  of 
boxed  cream.  The  great  bulk  of  the  niilk  traffic  is  in  cans. 
Milk  and  cream  in  cans  and  bottles  are  picked  up  in  less  than  car- 
loads at  the  great  majority  of  shipping  stations ;  there  are  few,  if 
any,  carload  shipments. 

The  rates  charged  on  this  traffic  from  all  points  on  the  New 
Haven  road  to  Harlem  River  station,  New  York  City,  are  25  cents 
per  40-quaii;  can,  22J  cents  per  30-quart  can,  and  20  cents  per  20- 
quart  can,  of  either  milk  or  cream,  and  the  charge  made  by  that 
carrier  for  bottled  milk  or  cream  is  1  cent  per  quart.  Provision 
is  made,  however,  for  a  minimum  charge  of  30  cents.  These 
rates  are  not  exceeded  on  shipments  to  intermediate  points. 
Three  or  four  years  ago  the  40-quart  can  rate  was  30  cents. 

The  rates  charged  over  the  defendant  lines  to  New  Jersey 
terminals  for  carrying  milk  and  cream  are,  and  for  a  number  of 
years  have  been,  fixed  by  agreement  between  representatives  of 
the  different  lines  engaged  in  the  transportation,  and  changes 
made  in  the  rates  on  any  of  the  lines  have  been  contemporane- 
ously put  in  effect  on  the  others. 

6.  The  rates  thus  uniformly  in  effect  from  July  1, 1877,  to  this 
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date  on  "lines  west  of  the  Ilndaon  River,"  as  coutained  in  an 
exhibit  prepared  bj  the  defense,  are  set  forth  below : 

M11.K.  Crsam. 

Tiki.                                                         40-q(.  cans.  iOqt.  cses. 

Julyl.  1877,  10  ApHlM,  187fl G5  flO 

Mny  I,  187B,  loMHrchSl.  1881 40  60 

April  1,  1B8I.  10  December  31.  1888 «  45 

January  1,  1884,  to  January  26.  1M85 27i  *) 

January  36.  1885,  »<?  January  31.  1886 32  45 

February  1,  1886,  to  January  14,  1890 38  45 

JaouHry  14,  1880.  to  April  1,1882 32  42 

April  1, 1893.  lo  date 33  SO 

Up  to  1887  or  1888,  the  Ontario  &  WeBtem  charged  higher 
milk  rates  from  points  north  of  Bloomingbnrgh,  87  miles  from 
Wceliawken,  than  from  stations  south  of  that  place.  The  differ- 
ence was  5  cents  a  can  from  July,  1879,  to  Januarj'  28, 1885.  and 
3  cents  after  the  last-mentioned  date.  The  rates  charged  on 
what  is  known  as  the  Harlem  Kailroad,  part  of  the  New  York 
Central  system,  and  lying  wholly  in  the  State  of  New  York,  are 
30  cents  on  milk  and  40  cents  00  cream  or  condensed  milk  i.ier 
40-quart  can,  and  the  bottled  milk  rates  are  12  cents  per  12-qiiart 
case  and  20  cents  per  20-quart  case.  On  the  Central  Kailroad  ot 
New  Jersey,  the  rates  from  New  Jersey  points  to  Jersey  City  are 
28  cents  on  milk  and  40  cents  on  cream  per  40-quart  can  or  less, 
and  10  cents  per  IS-quart  cHse  or  less  of  bottled  milk.  The  milk 
rate  on  the  Long  Island  road  is  f  of  a  cent  per  qnart  on  milk  in 
cans  or  bottles  from  all  of  its  stations  to  Brooklyn  or  New  York 
City.  The  rate  of  27^  cents  per  can,  mentioned  in  the  above 
table  as  in  effect  over  lines  west  of  the  Hudson  River  in  18S4,  is 
stated  in  a  decision  of  the  New  York  Railroad  Commission  in  a 
case  entitled  Slevens  against  the  New  York,  Lake  Erie  tfe  Wesfern 
li.  R.  Co.,  July  29,  1884,  as  having  been  pnt  in  by  the  Erie  to 
meet  the  reduction  from  4.5  to  30  cents  per  can  recommended  by 
that  Board  in  the  milk  rate  on  the  Harlem  road  in  1883,  and 
complied  with  by  that  carrier. 

7,  The  rates  charged  on  milk  and  cream  cover  the  return  of 
cans  and  cases  of  bottles  to  shipping  points  on  all  the  defendant 
lines.  On  the  return  trip,  cans  as  well  as  cases  may  be  piled  or 
tiered,  but  this  must  be  done  so  that  tliose  for  eacli  station  will 
be  in  place  convenient  for  unloading.     One  or  more  ti-ains  are 
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regularly  run  by  each  of  the  lines  delivering  at  New  Jersey 
terminals,  and  the  cars  composing  each  train  must,  as  a  rule,  all 
be  sent  back  the  next  day  to  shipping  points.  With  the  same 
number  of  cars  going  each  day  for  new  loading  and  carrying 
empty  cans  and  cases  conveniently  placed'  in  the  cars  for  distri- 
bution, it  is  not  apparent  that  material  saving  in  transportation 
co6t  can  result  from  loading  the  empties  in  the  smallest  number 
of  cars.  The  return  of  empty  cans  and  cases  to  shippers  on  the 
defendant  lines  is  a  necessary  part  of  the  service  in  milk  trans- 
l>ortation,  and  is  rendered  by  the  carrier  without  additional  com- 
pensation. This  return  of  cases  and  cans  by  the  carrier  includes 
carriage  and  handling  at  both  the  delivering  and  shipping  points, 
and  the  regular  milk  trains  to  New  Jersey  terminals  go  back 
usually  without  other  loading  than  the  returned  packages. 

8.  Following  is  a  table  showing  the  annual  and  total  quantity 
of  milk,  cream  and  condensed  milk,  reduced  to  units  of  40-quart 
cans,  received  in  the  New  York  market  during  the  10 years,  1886 
to  1895,  inclusive,  the  amount  carried  by  each  line,  and  the  in- 
f'reased  or  decreased  percentage  of  each ;  also  the  average  didly 
'  ^ceiptfi|  with  tlie  yearly  and  ten-year  per  cent  of  increase: 
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From  the  "  Milk  Rbfobteb." 


RailrOMb. 

1886. 

1887. 

1888. 

1889. 

1890. 

ISftl. 

Erie 

1  451,528 

823,111 

mi.im 

476.987 
461.484 
1>81,9U 
43:>,324 
140.800 

iB9,m 

167,658 
48S.830 

l,>iI8,8T2 
9.M.8«5 
537,381 
680,873 
487.0S7 
871,100 
44U,7S5 
168.750 
149.5a0 
180.880 

180,842 

277.820 

1.586.70.1 
973.468 
693,!I48 
557.777 
454,837 
408,6-18 
854,074 
865,850 
144.655 
188.S15 

360,645 

800,900 

1,894,129 
1,041.693 
681,410 
648.708 
489,194 
4^6.794 
832,910 
888,881 
141,045 
187,070 

815,805 

889.860 

1,694,158 
958,288 
760.804 
648,287 
484,388 
474  308 
SBS,U54 
485,810 
128,857 
107,826 

874,035 

888,»76 

1,761.81* 

OolHrlo 

Susqui'lisona  ... 

Norllirrn 

Weil  Sl.oro 

NewHiiveQ__.  . 

D,,  L.&  W 

Lonfi  Island 

New  Jtraey  Cent. 
•BamBtlell  Trans 
porlalioDCo... 
fLebigh  Valley.. 
Oilier  Bources 

888,875 
UI,874 
4IS,S68 
(W4  989 
217,205 
H9  578 
118  042 
128,631 

942.B19 

»sai 

852,750 

Total 

B,44B,flia 

5,814,864 

6,031,185 

6,378,084 

7,480.118 

8,983.788 

Per  cftDlof  yearly 

Dalij  uverage... 

14,930 

08.7 
15.881 

«3.5S 
16,451 

04.33 
17,195 

03.25 
17,754 

08.98 
18,984 

Toi^.a-B 

I'er  (JboI. 

Ralhoads. 

1692. 

1888. 

1894. 

1895. 

During 
10  years. 

or 
Decrease. 

Erie 

1,778,W8 

l.llOi.OW 

1,013,300 

1,634.808 

1B.13N,B40 

05.7  Inc 

880,(1*1 
1,370,837 

Ooinrio 

i.aw,«^4 

1,00.5,484 

1.107,809 

8,632,(141 

141.0  Inc 

534.38: 

644.492 

«fl8,391 

685.201 

5;730:78f 

43  6  inc 

NnnliiTn 

278.821 

233  87t 

480,06: 

284.884 

Lnoglaland 

187,151 

71,8»t 

67,an 

86,071 

l.S81,B2f 

49.3  dec 

•RamsdellTrana- 

porlationCo.,. 

a67.17£ 

268.06) 

ITi.lSi 

437.62a 

Otbor  BDurceB... 

217.450 

3,707.835 

50.0  dec 

Total 

7.467,987 

7,553,813 

7.788.843 

8,027,040 

67,701.435 

47.8  inc 

Daily  averagB.., 

20.404 

31,202 

31.092 

«  asured  from  1898,  u  our.  report  for  18«I  Inoluded  but  •  month) 
The  table  covers  the  suppljr  oij>lain  condetiaed  milk  w  well  m 
fluid  railk  and  cream. 
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It  appears  by  these  figures  that  the  supply  of  milk  and  cream 
for  the  New  York  market  (and  this  is  understood  to  include 
adjoining  cities)  increased  from  less  than  5^  million  cans  in  1886 
to  over  8  million  cans,  or,  exactly,  321,081,600  quarts  in  1895. 
Such  increase  was  47.3  per  cent,  or  about  2J  million  cans,  and  the 
daily  average  in  1895  was  about  7,000  cans  in  excess  of  that  for 
1886.  The  total  population  of  New  York,  Brooklyn,  Jersey  City 
and  Hoboken  in  1885,  1890  and  1895,  testified  to  as  stated  in 
Census  Reports  or  shown  in  estimates  based  thereon,  was  2,226,513 
in  1885,  2,530,995  in  1890,  and  3,113,189  in  1895.  The  increase 
in  the  population  of  these  cities  has  therefore  been  nearly 
900,000  in  10  years.  On  a  population  basis  of  2i  millions  in 
1886  and  3,113,189  in  1895,  the  delivered  milk  supply  per  capita 
was  about  96.88  quarts  for  1886  and  103.13  quarts  in  1895,  an 
increase  of  6i  quarts  for  each  persop. 

According  to  the  above  table,  the  defendant  lines  carried  very 
nearly  78}  per  cent  of  the  entire  New  York  milk  supply  in  1895. 
This  amounted  to  6,319,962  cans  of  40  quarts,  and  of  this  quan- 
tity the  Erie,  Lackawanna,  Susquehanna  and  Ontario  &  Western 
transported  5,388,147  cans,  or  more  than  85  per  cent.  These 
four  delivering  companies  with  their  connections  carried  in  that 
year  over  67  per  cent  of  the  total  supply.  The  volume  of  this 
traflUc  on  both  the  Erie  and  West  Shore  has  been  decreasing  since 
1892.  The  quantity  carried  by  the  Erie  was  243,642  cans  less  in 
1895  than  in  1892,  and  the  West  Shore  milk  traffic  in  1895  was 
94,827  cans  less  than  in  1892.  The  quantity  annually  carried  by 
the  New  Haven  road  decreased  nearly  two  thirds  between  1886 
and  1892,  but  it  has  increased  since,  so  that  it  showed  in  1895  a 
decrease  as  compared  with  1886  of  only  about  one  third.  There 
were  slight  decreases  between  1888  and  1892  on  the  Susquehanna, 
which  have  been  more  than  recovered  since  the  latter  year.  The 
Lackawanna  and  Ontario  &  Western  milk  traffic  has  continued 
to  increase  yearly  since  1886.  As  the  table  shows,  the  Ontario  & 
Western  increase  in  10  years  was  141  per  cent,  and  that  of  the 
Lackawanna  was  from  140,300  cans  in  1886  to  1,897,135  cans  in 
1895,  or  1252  per  cent.  About  three  fourths  of  the  Lackawanna 
milk  and  cream  business  in  1895  was  acquired  subsequent  to 
1890. 

The  "Milk  Reporter"  shows  that  7,729,064  cans  of  milk, 
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222,157  cans  of  cream,  and  75,819  cans  of  condensed  milk  were 
brought  to  the  New  York  market  in  1895,  the  figures  being  on  the 
basis  of  40  quarts  to  the  can.  For  1894,  the  figures  so  published 
were  7,479,273  cans  of  milk,  210,269  cans  of  cream,  and  67,302 
cans  of  condensed  milk. 

9.  The  average  yearly  prices  per  quart  paid  by  receivers  of 
milk  in  New  York  from  1870  to  1895,  inclusive,  are  given  below 
in  connection  with  the  freight  rate  in  force  from  1877 : 


Y«ar8. 

Price. 

Freifrht  Rate. 

Tears. 

Price. 

Freifirht  Rate. 

Geots  per  Qt. 

Cento  per  Can. 

Cento  per  Qt. 

Gento  per  Oan. 

1870 

4.58 

1888 

8.16 

40 

1871 

8.88 

1884 

3.06 

27.60 

1872 

8.67 

1885 

2.77 

82 

1873 

8.76 

1886 

2.80 

86 

1874 

8.65 

1887 

2.81 

86 

1875 

8.54 

1888 

2  83 

86 

1876 

8.88 

1889 

2.59 

86 

1877 

8.15 

56 

1890 

2.68 

32 

1878 

2.68 

56 

1891 

2.67 

82 

187» 

2.88 

40 

1892 

2.68 

82 

1880 

2.85 

40 

1898 

2.79 

82 

1881 

2.98 

40 

1894 

2.68 

82 

1882 

8.25 

40 

1895 

2.52 

82 

These  prices  do  not  include  freight  charges.  For  example,  the 
"exchange  price"  in  January,  1894,  was  3  cents  per  quart,  equal 
to  $1.20  per  can  of  40  quarts,  while  the  "platform  price"  on  the 
£rie  platform  at  Jersey  City  was  generally  $1.52  per  can  in  that 
month,  or  the  freight  rate  of  32  cents  higher  than  the  "  exchange 
price."  The  platform  price  is  liable  to  vary  according  to  the 
day's  supply  and  demand.  The  freight  rate  of  32  cents  per  40- 
quart  can  is  at  least  25  per  cent  of  the  price  paid  to  producers. 
The  price  of  milk  to  New  York  City  consumers  is  not  uniform. 
The  price  generally  charged  for  delivering  to  families  is  about  8 
cents  a  quart ;  to  boarding  houses,  6  or  7  cents.  A  40-qnart  can 
of  milk  sells  for  from  4  to  5  cents  a  quart,  the  price  being  lower 
in  summer  and  higher  in  winter.  When  the  market  is  over  sup- 
plied, milk  on  that  day  is  sold  very  cheap.  The  bottle  milk 
brings  usually  from  a  quarter  to  half  a  cent  more  per  quart. 
One  witness  (Baldwin,  a  wholesale  dealer)  testified  that  more 
milk  is  retailed  in  New  York  City  at  5  ceutfi  a  quart  than  above 
it.  Ten  years  ago  the  price  to  families  was  about  10  cents. 
Thirty  years  ago  it  was  as  high  as  14  cents  a  quart.    In  deter- 
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mining  the  value  in  New  York  City,  it  has  been  the  cnstom  to 
add  to  the  freight  rate  and  market  price  5  cents  a  can  for  ferry 
and  trucking  from  Jersey  City  to  New  York.  Thus  a  can  of  40 
quarts  selling  on  the  Erie  platform  in  Jersey  City  for  $1.32 
would  be  rated  at  $1.37  in  New  York.  There  is  testimony  to  the 
effect  that  this  5  cents  was  sometimes  deducted  from  the  market 
price  before  settlement  between  consignee  and  producer,  but  such 
deduction  is  not  shown  to  have  been  the  rule. 

In  1877  and  1878,  while  the  freight  rate  was  55  cents  the  aver- 
age price  per  quart  to  producers  fell  from  3.15  cents  to  2.63  cents. 
In  1879,  with  the  rate  at  40  cents,  the  price  fell  to  2^  cents  a 
quart  From  1879  to  1883  the  rate  remained  at  40  cents,  and  the 
price  per  quart  rose  steadily  each  year  from  2^  cents  in  1879  to 
3^  cents  in  1882;  but  in  1883  it  fell  to  3.15,  and  for  the  year 
1884,  while  the  rate  was  as  low  as  27^  cents,  the  price  declined 
to  3.06  cents.  In  1885  with  the  rate  raised  to  32  cents  the  price 
declined  to  2.77  cents,  rising  to  2.80  cents  per  quart  in  1886,  when 
the  rate  went  to  35  cents,  and  remaining  about  2.80  per  quart 
until  1889,  when  with  the  same  rate  it  fell  to  2.59.  Since  1889, 
with  the  rate  at  32  cents,  the  quart  price  has  fluctuated  from  2.52 
to  2.79,  the  lower  figure  being  the  average  price  for  1895.  The 
price  generally  paid  by  dealers  to  producers  in  the  "far-off" 
region  ranges  from  ^  to  ^  cent  less  than  the  market  price.  For  a 
number  of  years  and  up  to  the  early  part  of  1895  the  price  paid 
to  producers  was  fixed  by  the  "  New  York  Milk  Exchange,"  but 
this  was  discontinued  upon  a  decision  in  the  State  court  that  the 
Exchange  was  an  illegal  combination.  The  evidence  tends  to 
show  that  the  prices  paid  different  producers  since  that  Exchange 
was  discontinued  are  less  uniform.  Numerous  conditions  sur- 
round the  production,  supply  and  demand  for  milk,  many  of 
which  are  varied  by  the  season  and  the  character  of  the  season,  as 
well  as  by  added  sources  of  supply  and  changes  in  the  course  of 
handling  or  dealing,  and  the  effect  of  increases  or  reductions  in 
the  uniform  freight  rate  upon  prices  paid  to  producers  is  not 
shown  through  comparison  of  the  freight  rate  and  prices  so  paid 
during  each  year.  But  the  general  tendency  of  both  such  price 
and  rate  has  been  downward.  The  price  to  farmers  in  1876  was 
3.38  cents;  in  1882,  3.25  cents;  in  1888,  2.83 cents;  in  1893,  2.79 
cents;  and  the  price  for  any  of  those  years  has  not  been  equalled 
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since.  In  1876  the  freight  rate  was  55  cents  or  more;  io  1883, 
40  cents ;  in  1888,  35  cents ;  in  1893,  32  cents ;  and  this  rate, 
which  is  still  in  effect,  is  lower  than  at  any  former  time  except 
during  the  year  1884.  The  wholesale  and  retail  prices  of  milk  are 
also  lower  than  in  former  years.  The  transportation  charge  on 
milk,  whether  paid  by  consignee  or  shipper,  whether  incladed  in 
or  deducted  from  milk  prices  paid  to  producers,  is  part  of  the  cost 
of  marketing,  and  such  cost  is  therefore  reduced  by  a  decrease  in 
the  freight  rate. 

10.  The  following  table  shows  for  the  years  1886  to  1896,  in- 
clusive, the  number  of  quarts  of  milk  at  average  price  for  the 
year  necessary  to  equal  the  average  price  for  that  year  of  a  pound 
of  butter  in  the  New  York  market : 


YEARS. 

QUABTB. 

TBABS. 

QVABTB. 

1895 

9.75 

9.50 

1891 

9.70 

1886 

1892 

9.70 

1887 

9.55 

1893 

9.60 

1888 

9.60 

1894 

•  .  •  •  •  •  o.oU 

1889 

9.20 

1895 

8.50 

1890 

8.90 

The  average  price  of  butter  in  1894  and  1895  was  considerably 
lower  than  in  1893,  and  the  shipment  of  milk  for  the  New  York 
trade,  as  compared  with  butter  for  that  market,  was  more  profit- 
able in  1895  than  in  1893,  by  at  least  the  producing  value  of  one 
quart  of  milk  to  the  pound  of  butter. 

11.  Transportation  rates  on  milk  and  cream  are  not  the  same 
from  all  points  of  shipment  to  Philadelphia,  Baltimore,  Boston 
or  Chicago.  The  rates  are  graded  on  the  basis  of  distance  or  are 
the  same  from  stations  in  short  distance  groups.  The  service  for 
each  city  is  widely  different  from  that  to  New  York  terminals, 
much  of  it  being  performed  in  connection  with  general  freight 
or  passenger  service  and  prepaid  by  the  purchase  of  milk  tickets 
prior  to  shipment.  It  does  not  appear  that  milk  is  transported 
to  these  cities  over  such  considerable  distances  as  is  the  case  with 
milk  for  New  York. 

From  tariffs  of  various  roads  in  evidence,  it  appears  that  milk 
rates  to  Chicago  are  established  by  each  with  little  reference  to 
rates  of  the  other  carriers  to  that  city.  The  rates  on  8  and  10 
gallon  cans  on  the  Erie  (Chicago  &  Erie)  are  12  and  16  cents  np 
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to  34  miles ;  16  and  25  cents  for  from  25  to  44  miles ;  20  and  30 
cents  for  45  miles  and  over.  On  the  Chicago  &  Northwestern 
(Galena  Division,  Air  Line)  for  S  and  0  gallon  cans  the  rates 
are  graded  upward  from  15  and  19  cents,  respectively,  with  some 
short  distance  groups,  the  first  being  for  stations  30  miles  or 
under  from  Chicago,  two  following  of  15  miles  each,  then  with 
increases  for  succeeding  stations  until  a  distance  out  of  80  miles 
is  reached  at  Ash  ton,  HI.,  from  which  point  and  all  stations  west, 
including  Clinton,  la.,  138  miles,  the  rates  are  22  and  26  cents. 
These  are  the  highest  can  rates  on  this  road  to  Chicago.  Kates 
on  bottled  milk  begin  with  10  cents  for  the  12-quart  case  and  16 
cents  for  the  18-quart  case  for  the  first  15  miles,  increasing  grad- 
ually to  17  and  25  cents  for  the  Ashton-Clinton  group.  From 
that  group  this  company  charges  within  1  cent  as  much  for  18 
quarts  in  bottles  as  it  does  for  40  quarts  in  cans.  On  the  Chi- 
cago, Milwaukee  &  St  Paul  Eailway  the  rates  also  commence  with 
15  and  19  cents  for  8  or  10  gallon  cans,  respectively,  and,  graded 
both  by  short  distance  groups  and  station  to  station  increases, 
reach  28  and  32  cents,  respectively,  at  Kittridge,  111.,  on  the 
Council  Bluffs  line,  117  miles  from  Chicago,  and  25  and  29  cents 
on  the  "  Northern  Division "  at  Fond  du  Lac,  Wis.,  161  miles 
from  Chicago.  The  Chicago  &  Alton  rates  range  from  13^  cents 
per  can  at  Summit,  12  miles  out  of  Chicago,  increasing  1  cent  or 
i  cent  with  each  station.  The  highest  rate,  26  cents,  is  from 
McLean,  111.,  141  miles  from  Chicago.  The  Illinois  Central  rates 
for  8  and  10  gallon  cans  grade  from  15  and  19  cents  up  to  22 
and  26  cents,  and  those  of  the  Chicago,  Burlington  &  Quincy 
from  15  to  25  cents  per  8-gallon  can.  On  all  these  roads  the 
freight  is  prepaid,  the  shipper  being  required  to  purchase  milk 
tickets  and  attach  a  ticket  to  each  can  before  delivery  for  trans- 
portation. 

Erie  Linb. 

12.  The  total  amount  of  milk  and  cream  brought  by  the  Erie 
to  Jersey  City  in  1894  was  1,297,505  cans  and  729,280  boxes  of 
milk,  77,509  cans  and  2,164  boxes  of  cream,  on  which  the  total 
freight  revenue  was  $523,484.10.  The  Erie  share  of  this  total 
was  $484,093.24.  From  a  statement  in  evidence  of  milk  traffic 
on  the  Lehigh  &  Hudson  River  it  appears  that  the  receipts  of 
that  road  from  this  milk  traffic  for  1894  amounted  to  $45,773.68, 
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and  that  rates  are  divided  between  it  and  tlie  Erie  on  the  basis 
of  40  per  cent  to  the  Lehigh  &  Hudson  River  and  60  per  cent 
to  the  Erie.  This  deducted  from  tlie  above  stated  total  milk  re- 
venue would  make  the  Erie  receipts  $477,710.42.  The  1894 
revenue  of  the  Erie  from  milk  traffic  on  its  Delaware  Division, 
nmning  west  from  Port  Jervis  to  Susquehanna,  was  $79,387.34; 
from  the  Susquehanna  Division,  Susquehanna  to  HornellsviUe,  it 
■was  $30,208.95,  and  from  points  on  the  Jefferson  or  Carbondale 
branch,  it  was  $6,233.70,  making  a  total  west  of  Port  Jervia  uf 
$115,839.99.  The  remainder  of  the  total  milk  revenue  for  1S94, 
$407,654.11,  was  derived  from  shipments  eaat  of  Port  Jervis. 
On  ihe  basis  of  milk  business  from  points  on  the  Leliiph  &  Hud- 
lon  Kiver  amounting  to  $114,434.20,  as  indicated  hy  the  state- 
ment tiled  for  that  company,  the  traffic  originating  on  the  Erie 
main  line  and  branches  east  of  Port  Jervis  amounted  to  $293,- 
219.91.  Of  this,  $116,990.83  was  main  line  business.  leaving 
$170,229.08  for  traffic  from  branches  of  the  eastern  division. 
The  foregoing  distribution  of  the  Erie  milk  revenue  for  1894  is 
based  upon  totals  given  in  testimony.  Analysis  of  the  statement 
of  traffic  by  stations,  filed  for  the  Erie,  four  stations  not  located, 
shows  totals  somewhat  less  for  the  easturn  branches  and  the  lines 
west  of  Port  Jervis,  and  a  little  more  revenue  from  the  main 
line  traffic  east  of  Port  Jervis.  Included  in  the  figures  above 
gi\cn  are  earnings  on  milk  carried  to  Newark,  Passaic  and  Pater- 
son,  N.  J.,  in  1894,  to  the  amount  of  about  $11,190.76.  The 
rates  of  32  cents  on  milk  and  50  cents  on  cream  are  charged 
whether  the  freight  is  consigned  to  Jersey  City  or  carried  be- 
tween local  stations. 

The  Wells  Fargo  Express  Company,  which  conducts  the  ex- 
press business  on  the  Erie  lines,  charges,  according  to  agreement 
with  the  railroad  company,  double  the  railroad  rates  for  carrying 
milk,  cream  and  garden  products  within  the  milk-train  limits; 
thus,  the  express  rates  on  milk  and  cream  are  64  cents  and  $1, 
respectively,  the  delivery  being  to  consignees'  places  of  business 
in  New  York  City.  The  express  charges  on  merchandise  traffic, 
the  highest  class  of  express  business  (money  excepted)  are  about 
double  the  railroad  freight  rates.  Potatoes,  onions,  apples  and 
other  agricultural  products  usually  have  considerably  lower 
special  express  rates.  The  express  company  carries  about  6  cans 
of  milk  and  cream  daily. 
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The  branch  lines  east  of  Port  Jervis  are :  Two  to  Newburgh, 
one  from  Turner's,  15  miles,  and  another  from  Greycourt,  19 
miles ;  the  Pine  Island  and  Montgomery  branches,  12  and  10 
miles  in  length,  respectively,  connecting  with  the  main  line  at 
Goshen ;  and  the  Middletown  &  Crawford  branch,  13  miles,  lead- 
ing from  Middletown  to  Pine  Bush.  Except  three  stations  in 
New  Jersey,  all  the  main  line  milk  traffic  in  1894  east  of  Port 
Jervis  originated  at  Turner's  and  stations  between  that  point  and 
Port  Jervis.  The  distance  between  Turner's  and  Port  Jervis  is 
41  miles.  These  main  and  branch  line  distances  are  all  in  Orange 
County,  New  York.  Nearly  80  per  cent  of  the  total  milk  traffic 
of  the  Erie  in  1894  originated  east  of  Port  Jervis  on  the  main 
line  and  branches  and  the  Lehigh  &  Hudson  Eiver  connection, 
and  over  55  per  cent  was  from  main  and  branch  lines  in  Orange 
County.  Prior  to  the  construction  of  these  branch  roads  butter 
was  the  principal  agricultural  product  of  that  county.  The 
branches  were  built  with  a  view  of  penetrating  this  dairy  region, 
and  with  the  facilities  thus  furnished  for  milk  traffic,  the  making 
of  butter  was  largely  discontinued.  The  Ramsdell  Transporta- 
tion Company's  boat  line  on  the  Hudson  River,  touching  at  New- 
bnrgh,  Cornwall,  and  other  landings,  has  carried,  at  times,  as 
much  as  1,000  cans  a  day  from  Newburgh  alone.  This  river 
competition  affects  traffic  at  stations  15  or  more  miles  from  the 
river,  but  it  has  not  resulted  in  causing  the  reduction  of  railroad 
rates  on  milk  from  the  localities  affected.  The  Erie  bought  out 
a  large  creamery  at  Washington ville.  Orange  County,  mainly  to 
prevent  the  milk  business  at  that  point  from  going  by  the  river. 

The  following  statement  shows  the  amount  and  increase  of 
milk  and  cream  from  points  west  of  Port  Jervis  from  September 
30,  1891,  to  1895 : 


1891 
1892 
1893 
loM 

1895 

Increase  I 
lnlM6 
ref  1891 J 


Gans,  40  qts.   i  Gallons  boxed. 


Total  reduced  to  cans 
of  40  qts. 


199.860 
229  677 
252,864 
28;i,211 

268.897 


69.687 


685,139 
712.994 
735.056 
676.767 

652,225 


67,086 


Yearlv  increase  or 
decrease. 


257.874 
300.976 
826.460 
850,888 

834.120 


Increase. 

43.102 

25,484 

24,428 

Decrease 

16,768 


76,246 


m 
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The  increase  on  tlio  Loliigli  &  TIndson  Eiver  connection  in 
ISM  over  1S91  was  1,021  cans.  The  total  milk,  cream  and  con- 
densed milk  traffic  of  the  Erie  in  1S9+,  reduced  to  cans,  wa» 
.  ],fil3,309  cans,  and  in  1S93  it  was  1,778,503  cans,  a  Iom  in  two 
years  on  the  whole  traffic  of  165,199  cans.  The  total  of  the  west 
of  Port  Jervis  and  Leliigh  &  Hudson  River  railk  traffic  was 
718,565  cans  In  1S94  and  660,325  cans  in  1892.  These  figures 
leave  for  the  Erie  main  line  and  branches  east  of  Port  Jervis 
899,744  cans  in  1894  and  1,118,183  cans  in  1892,  showing  a  loss 
in  two  years  in  traffic  originating  on  the  Erie  east  of  Port  Jervis 
of  218,439  cauB,  over  19i  per  cent  of  the  shipments  so  originating 
in  1892. 

This  resnlt  may  be  increased  or  decreased  somewhat  by  t]ie 
fact  that  the  tignres  used  for  west  of  Port  Jervia  traffic  are  for 
years  ending  September  30,  those  for  the  calendar  year  not  hav- 
ing been  given,  and  that  a  few  thousand  cans  of  condensed  milk 
are  inclnded  in  the  totals  used  for  1894  and  1S92.  The  total 
milk  traffic  of  the  Erie  in  1895  was  leas  than  in  1894  by  78,443 
cans,  and  the  decrease  in  west  of  Port  Jervis  milk  for  the  year 
ending  September  30,  1895,  compared  with  the  year  preceding, 
was  16,768  cans.  This  indicates  a  further  loss  on  the  Erie  lines 
east  of  Port  Jervis  in  1895  of  about  61,075  cans,  and  a  total  loss 
since  1892  of  about  280,114  cans,  unless  the  loss  as  compared 
with  1894  was  made  np  by  increase  in  shipments  on  the  Lehigh 
&  Hudson  River.  The  annual  supply  from  Lehigh  &  Hudson 
River  points  was  about  equal  during  the  four  years  prior  to  IS'Jb. 
Such  decrease  since  1892  is  not  to  be  ascribed  to  the  competition 
of  the  Hudson  River  Boat  Line,  the  number  of  cans  carried  by 
the  boats  in  1895  having  been  about  equal  to  tJie  quantity  carried 
by  them  in  1891  and  1893,  and  30,000  cans  less  than  in  1894. 

Milk,  buttermilk  and  cream  are  brought  by  the  Erie  to  Jersey 
City  in  two  daily  milk  trains  usually  composed  of  13  milk  cars 
and  one  combination  car  which  will  seat  35  or  40  persons  in  one 
of  the  compartments,  the  other  compartment  being  need  for  cler- 
ical work  pertaining  to  the  milk  business.  The  train  employees 
are  carried  in  this  car.  Some  passengers  are  transported  west- 
bound between  local  stations  on  one  of  the  trains,  and  east-bound 
on  Simday  only  by  both  tmins.  No  other  traffic  is  carried  on 
these  trains.     One  train,  No.  18,  starts  from  Port  Jervis  at  6:50 
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P.  H.  and  arrives  at  Jersey  City  at  11:15  p.  m.,  making  the  dis- 
tance of  87  miles  in  4  hours  and  25  minutes,  or  about  20  miles  an 
hour,  including  numerous  stops  above  Turner's.  No.  20,  the 
other  train,  starts  from  Pine  Island  Junction  on  the  Pine  Island 
Branch  at  6:55  p.  m.  and  reaches  Jersey  City  at  1 1 :00,  covering 
the  70  miles  in  about  4  hours  at  the  rate  of  17^  miles  per  hour,  in- 
cluding stops.  Milk  originating  on  the  Lehigh  &  Hudson  River 
road  and  the  branches  other  than  the  Pine  Island  is  brought  to 
the  main  line  junctions  and  hauled  from  thence  to  the  terminal 
in  these  trains.  Considering  the  greater  number  of  stops,  these 
trains  run  at  about  passenger  train  speed  and  usually  arrive  in 
Jersey  City  *'  on  time."  In  the  operation  of  the  road  they  have 
the  same  rights  as  passenger  trains. 

Seven  cars  of  milk  ai-e  brought  down  to  Port  Jervis  daily: 
Two  from  the  Susquehanna  Division,  Hornellsville  to  Susque- 
hanna ;  four  from  the  Delaware  Division,  Susquehanna  to  Port 
Jervis ;  one  from  the  JeflFerson  or  Carbondale  branch.  This  west 
of  Port  Jervis  milk  is  carried  to  Jersey  City  in  milk  train  No.  18, 
leaving  Port  Jervis  at  6:50  p.  m.  The  service  west  of  Port  Jervis 
is  by  passenger  train.  The  ice  used  is,  as  a  rule,  furnished  by 
shippers.  The  total  expense  to  the  company  for  this  item  in  1894 
was  only  $79.46.  It  does,  however,  haul  ice  for  shippers  from 
ponds  to  their  ice  houses  and  creameries  at  low  rates.  The  com- 
pany heats  the  cars  in  winter  when  necessary.  The  icing  of  can 
milk  shipped  from  the  near-by  stations  is  not  permitted  by  the 
carrier. 

There  are  employed  in  the  conduct  of  the  two  regular  milk 
trains,  the  one  from  Port  Jervis  and  the  other  from  Pine  Island 
Junction,  four  engineers,  four  firemen,  four  conductors,  four  flag- 
men, and  thirty  brakemen ;  fourteen  brakemen  to  one  train  and 
sixteen  for  the  other,  and  the  engineers,  firemen,  conductors  and 
flagmen  are  two  to  each  train.  One  crew  composed  of  one  con- 
ductor, one  engineer,  one  fireman,  one  fiagman,  and  seven  or  eight 
brakemen,  according  to  the  train,  makes  a  round  trip  and  lays  off, 
another  like  crew  making  the  next  trip.  The  engineers  and  tire- 
men  are  paid  the  same  as  passenger  engine  men.  This  is  in  some 
cases  more  than  the  pay  of  freight  engine  men.  The  conductors 
on  milk  trains  get  $13.00  per  month  more  than  freight  train  con- 
ductors, and   the  brakemen  are  paid  the  same  as  brakemen  on 
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freight  trains.  The  milk  trains  remain  at  Jersey  City  until  5  and 
6  o'clock  A.  M.,  when,  having  been  loaded  with  cans,  they  return 
to  Port  Jervis  and  Pine  Island  Junction,  making  the  same  stops 
going  back  to  unload  the  empties.  The  returning  trains  aie 
numbered  17  and  19.  The  milk  train  locomotives  are  heavy  and 
similar  to  those  used  on  through  passenger  trains,  but  while  the 
milk  trains  require  the  use  of  four  engines  the  same  four  are  not 
exclusively  devoted  to  that  business.  The  cost  of  the  milk  car 
used  is  about  $1,500 ;  that  of  an  ordinary  box  car  is  about  $450* 
The  life  of  the  milk  car  is  about  ten  years,  while  that  of  the  box 
car  is  stated  to  average  fifteen  years.  The  Erie  has  26  milk  cars 
in  constant  use,  but  it  keeps  11  others  on  hand  at  varous  sidings 
to  be  ready  in  case  of  accident  or  extra  demand. 

The  company  has  erected  separate  stations  and  platforms  exclus- 
ively for  the  milk  business  at  a  considerable  number  of  points  and 
put  in  sidings  for  that  traffic  at  some  of  the  larger  stations.  There 
are  two  large  milk  platforms  at  Jersey  City,  and  a  third  is  also 
used  for  that  business  in  connection  with  general  traffic. 

13.  The  estimated  cost  of  transporting  the  milk  and  cream  busi- 
ness of  the  Erie  in  1894  is  stated  to  be  $108,603.72  of  which  $26,- 
971.72  are  assigned  to  the  business  west  of  Port  Jervis  and  the 
remainder,  $81,632  to  the  service  east  of  that  point.  It  does  not 
affirmatively  appear  that  this  stated  total  cost  includes  all  the 
branch  line  service  east  of  Port  Jervis.  Comparison  of  this  cost 
with  estimated  cost  of  doing  the  business  by  ordinary  freight 
trains  is  presented  in  a  statement  filed  for  the  Erie  in  reply  to  in. 
terrogatories  propounded  by  complainant.  Train  mileage  and 
some  car  mileage  were  used  in  the  computation.  The  result 
reached  through  such  comparison  and  claimed  in  the  Erie  state- 
ment is  that  east  of  Port  Jervis  the  milk  traffic  could  be  carried 
in  the  ordinary  freight  service  for  $18,940.16,  as  compared  with 
$81,632,  the  stated  actual  cost  of  the  present  service,  and  another 
calculation  based  on  such  figures  is  that  the  milk  traffic  as  con* 
ducted  costs  the  carrier  12^  cents  per  carload  per  mile,  while  as 
ordinary  freight  such  carload  would  only  cost  it  at  the  rate  of  2.9 
cents  per  mile ;  in  other  words,  that  the  transportation  cost  of  the 
milk  traffic  east  of  Port  Jervis  is  about  4^  times  what  it  would  be 
if  carried  as  ordinary  freight.  Besides  the  stated  cost  of  trans- 
porting the  milk,  there  is  an  additional  expense  of  handling  at  the 
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terminal  which  is  stated  at  $11,388  and  a  milk  agent  is  employed 
at  $3,000  per  year.  These  various  items  foot  up  a  total  transpor- 
tation cost  of  $122,990.72,  leaving  an  income  over  cost  of  trans- 
portation and  terminal  handling  of  about  $361,102.52.  The  share 
borne  by  this  traffic  of  general  expenses  and  maintenance  of  way, 
stmctnres  and  equipment  is  also  to  be  deducted  to  arrive  at  net 
income  from  operation.  In  making  up  an  estimate  of  total  cost 
of  the  milk  traffic  to  the  road  the  operating  expenses  and  fixed 
charges  applicable  to  milk  traffic  are  determined  by  complainant 
according  to  the  proportion  of  the  milk  tonna^^  to  total  tons  car- 
ried, while  for  the  same  purpose  the  carrier  adds  some  claimed 
terminal  expenses  to  stated  cost  of  transportation  and  uses  the 
train  mileage  basis  for  the  remaining  operating  expenses  and  fixed 
charges,  resulting  in  a  profit  or  net  income  of  something  less  than 
300  per  cent  on  complainant's  theory  and  about  10  per  cent  by 
the  carrier's  method  of  computation. 

The  expense  of  running  an  all-night  ferry  boat  to  accommodate 
milk  dealers,  claimed  by  the  carrier  as  an  additional  item  of  cost, 
represents  no  part  of  the  Erie  expense  in  transporting  milk  for 
which  rates  to  Jersey  City  are  charged ;  such  f  eiTy  boat  expense 
relates  to  a  distinct  service  for  which  the  company  is  entitled  to 
and  does  make  a  separate  charge. 

For  the  lines  east  of  Salamanca  fixed  charges  were  apportioned 
for  the  year  ending  June  30,  1894,  to  the  amount  of  $7,493,307, 
including  interest  on  funded  debt  and  interest-bearing  current  lia- 
bilities, rents  for  lease  of  road,  taxes,  and  $9,643  ^^  other  deduc- 
tions." This  added  to  the  total  operating  expenses  on  all  busi- 
ness amounted  to  $20,774,610,  and  exceeded  the  total  gross  earn- 
ings from  operation  by  $692,633.  The  estimate  of  cost  submitted 
by  counsel  for  the  Erie  Company  shows,  after  making  deductions 
for  all  claimed  expenses  and  for  fixed  charges,  a  net  profit  from 
milk  of  $49,726.31.  The  Erie's  estimate  of  $26,971.72,  cost  west 
of  Port  Jervis,  applies  to  the  carriage  of  about  20  per  cent  of  its 
milk  traffic,  and  $81,632,  stated  cost  of  the  milk  train  service  east 
of  that  point,  applies  to  the  carriage  of  all  the  milk  business  by 
such  trains  to  Jersey  City.  Upon  this  basis  the  cost  of  handling 
a  can  of  milk  west  of  Port  Jervis  by  mixed  train  service  is  greater 
than  the  cost  of  transporting  a  can  of  milk  by  regular  milk  traina 
oast  of  that  point 
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The  foregoing  figures  pertaining  to  cost  of  the  milk  service  are 
for  the  calendar  year  1894.  As  the  amount  of  milk  business  on 
the  Erie  for  1893  was  a  few  thousand  cans  greater  than  in  the 
succeeding  year,  and  there  was  no  substantial  difference  in  the 
service  rendered,  tlie  earnings  for  the  calendar  year  1894  were 
not  greater,  and  the  expense  of  the  milk  service  was  not  mate- 
rially different,  than  for  the  year  ending  June  30, 1894,  the  fiscal 
year  for  which  annnal  reports  covering  the  Erie  system  are  filed 
with  the  Commission. 

The  total  operating  expenses  for  the  year  ending  June  30, 1894^ 
on  the  Erie  lines  east  of  Salamanca,  N.  Y.  (82  miles  west  of 
Ilornellsville),  were  $13,281,303.00,  covering  general  expenses, 
conducting  transportation,  maintenance  of  equipment  and  main- 
tenance of  way  and  structures ;  and  the  gross  enmingft  of  such 
lines  from  passenger,  freight  and  miscellaneous  service,  iiicluding 
stockyards  and  elevators,  were,  for  the  same  period,  $20,08 1 ,977.00, 
leaving  a  net  operating  income  of  $6,800,674.  These  operating 
expenses  were  66.14  per  cent  of  the  gross  earnings.  The  Erie 
earnings  from  milk  of  $484,093.24  were  about  2.41  per  cent  of 
the  above  stated  total  gross  earnings,  and  such  percentage  of  total 
operating  expenses  is  $326,079.40.  This  leaves  a  net  income  from 
operation  of  the  milk  traffic  of  $158,013.  84,  on  the  basis  of  cost 
according  to  the  proportion  of  milk  earnings  to  gross  revenue. 
The  use  of  either  train  mileage,  tonnage  or  earnings  as  a  basis  for 
estimating  cost  excludes  the  other  two  important  items  from  the 
calculation.  While  the  true  cost  of  conducting  transportation 
only  by  the  separate  milk  trains  may  be  stated  with  some  degree 
of  accuracy,  it  is  impossible  to  arrive  at  the  actual  expense  in- 
volved in  the  carriage  of  that  commodity  from  all  points  of  ship- 
ment, or  to  determine  the  share  properly  borne  by  milk  in  total 
operating  expenses  or  in  any  statement  of  fixed  charges,  and  this 
is  true  as  to  any  particular  kind  of  traffic. 

Following  is  a  comparison  of  average  rates  per  ton,  rates  per 
ton  per  mile,  car  and  locomotive  earnings,  empty  car  mileage, 
average  number  of  loaded  cars  to  the  train  and  average. load  per 
car  for  milk  and  freight  traffic  generally  : 

A.  According  to  the  number  of  cans  and  cases  of  milk  and 
cream  carried  by  the  Erie  in  1894,  and  the  estimated  weights  of 
100  lbs.  per  can  of  40  quarts  and  70  lbs.  per  case  of  12  quarts,  the 
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total  Erie  milk  tonnage  was  a  little  less  than  95,000  tons,  and  this 
divided  into  the  milk  receipts  of  that  company  for  the  year  gives 
an  average  revenue  per  ton  of  about  $5.10,  more  than  live  times 
the  average  of  97.767  cents  per  ton  received  for  the  year  ending 
June  30,  1894,  on  all  freight. 

B.  The  average  revenue  per  ton  per  mile  reported  for  all 
freight  carried  over  the  Erie  line  east  of  Salamanca  for  the  year 
to  June  30,  1894,  was  6.30  mills.  On  the  basis  of  the  Port  Jer- 
vis  distance  of  87  miles,  which  exceeds  the  distance  haul  of  the 
bulk  of  milk  carried  by  this  line,  the  rate  per  ton  per  mile  re- 
ceived for  milk  at  32  cents  per  100  pounds  is  over  7.35  cents,  and 
doubling  the  distance  on  account  of  service  in  returning  the  cans, 
the  rate  still  yields  3.68  cents  per  ton  per  mile,  more  than  5^  times 
the  average  for  all  freight  traffic  east  of  Salamanca.  The  rate 
per  ton  per  mile  from  Homellsville  to  Jersey  City,  831  miles,  is 
1.93  cents,  and  applying  the  rate  to  the  service  down  and  back, 
the  rate  per  ton  per  mile  for  the  662  miles  is  .966  cents,  a  little 
over  one  and  a  half  times  the  average  received  on  all  freight 
traffic. 

O.  A  milk  car  on  the  Erie,  with  an  average  load,  as  testified,  of 
155  cans  of  milk,  earns  daily  with  the  engine  hauling  it  $49.60, 
or  $18,104.00  per  year,  and  with  such  average  loading  the  earn- 
ings of  the  26  milk  cars  and  engines  employed  were  $1289.60 
daily,  equal  on  that  basis  to  $470,704.00  per  year.  The  actual 
receipts  of  the  Erie  alone,  stated  at  $484,093.24,  gives  average 
Erie  earnings  per  car  for  the  year  of  $18,618.97,  and  on  the  basis 
of  the  total  number  of  milk  cars  owned  (37  in  number),  such  earn- 
ings per  car  in  1894  were  $13,083.60.  The  number  of  freight 
cars  reported  in  service  for  the  Erie  lines  east  of  Salamanca  foi 
the  year  to  June  30,  1894,  was  28,431.  The  balance  of  car  mile- 
age due  and  receivable  from  other  companies  was  in  favor  of  tne 
Erie  to  the  extent  of  $16,200.60,  so  that  not  all  of  this  number 
of  cars  may  have  been  in  service  on  these  lines.  The  total  freight 
revenue  was  $14,963,855.22,  and  if  only  half  the  number  of 
freight  cars  owned  were  used  on  this  portion  of  the  system  the 
earnings  per  car  were  $1,052.60. 

D.  If  the  return  trip  of  the  milk  trains  is  regarded  as  empty 
car  mileage,  such  empty  car  mileage  is  50  per  cent  of  the  total 
milk  mileage.  The  proportion  of  empty  freight  car  mileage  to 
7  iKiKBft.  Com.  d 
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the  total  freight  car  mileage  eaat  of  Salamanca  for  the  year  to 
Jnne  30,  1894,  was  31.70  per  cent,  and  81.33  per  cent  of  the 
empty  mileage  was  west-bound. 

E.  The  Beparate  milli  trains  on  the  Erie,  consiBting  of  13  milk 
eara  each,  average  7J  tons  per  car  on  the  basis  of  155  cans  per  car. 
The  average  number  of  loaded  cars  in  a  freight  train  on  the  Erie 
east  of  Salamanca  in  the  fiscal  year  1894  was  19.29,  and  the  aver- 
age load  per  car  was  13.44  tons.  But  these  figures  do  not  show 
thefreq-uenoy  vf  Tnovement  with  such  loading  and  nninber  of  cars 
to  the  train.  Each  of  the  two  milk  trains  and  each  of  the  2G 
cars  witii  7i  tons  burden  moves  every  day  in  the  year,  while  the 
averages  given  for  the  freight  business  generally  are  made  up 
from  the  record  of  all  trains,  through  and  local,  fast  and  slow, 
regular  and  special,  heavy  and  liglit.  This,  with  the  amount  of 
rate  charged,  accounts  for  the  greater  yearly  earnings  per  car 
from  milk  tlian  from  freight  traffic  generally. 

The  revenue  from  pftssengers  carried  on  the  Erie  milk  trains 
in  1894  was  $a.S68.  The  amount  paid  by  this  company  in  1994 
for  loss  and  damage  accruing  through  its  milk  service  was  l|21.S0. 

Lehioh  &  Hudson  Biveb  Railroad. 
14.  Afl  above  stated,  the  total  milk  and  cream  traffic  annually 
carried  by  this  road  vai'ied  but  little  in  amount  from  1891  to  1894, 
inclusive ;  it  increased  from  284,465  cans  in  1885  to  361,656  cans 
in  1891,  decreased  to  359,349  cans  in  1892,  and  the  amount  ia 
1894  was  362,677  cans.  All  milk  and  cream  on  this  road  destined 
for  the  New  York  market  goes  via  Qreyeourt,  N.  Y.,  and  the 
Erie.  The  Lehigh  &  Hudson  River  milk  receipts  in  1894 
amounted  to  $45,773.68.  Tlie  train  which  collects  milk  at  the 
different  stations,  carries  it  to  Greycourt,  and  returning  distributes 
the  empty  cans  at  the  several  stations,  also  carries  dressed  meat, 
butter,  and  other  commodities,  passengers,  mail  and  express.  As 
apportioned  by  the  road,  its  revenue  for  this  train  from  these 
additional  items  amounted  in  1894  to  $10,609.15.  The  most  dis- 
tant point  from  whicli  milk  was  brought  in  that  year  was  Great 
Meadows,  N.  J.,  about  51  miles  from  Greycourt.  There  are 
three  or  four  stations  on  the  Orange  County  Railroad  branch 
east  of  Greycourt.  Over  Jialf  of  the  1894  milk  revenue  of 
tliis  road   was    derived    from   traffic   shipped    from    points    in 
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New  York  State,  the  most  distant  of  which,  New  Milford,  is 
13  miles  from  Greycourt.  No  attempt  to  approximate  the  cost 
of  doing  the  milk  business  other  than  by  train  mileage  average 
has  been  made.  The  president  of  the  company  testified  to  the 
effect  that  milk  is  among  the  most  profitable  articles  carried  by 
liis  road.  The  average  revenue  per  ton  received  by  this  company 
on  all  freight  for  the  year  ending  June  30,  1894,  was  43.042 
cents,  and  the  average  received  per  ton  for  all  milk,  computed 
from  total  cans  carried,  is  about  five  times  the  amount  received 
per  ton  on  all  freight. 

In  the  year  to  June  30,  1894,  the  proportion  of  empty  freight 
car  mileage  to  total  loaded  and  empty  freight  car  mileage  was 
over  89.27  per  cent,  and  over  95  per  cent  of  this  empty  car  mile- 
age was  west-bound.  The  average  number  of  loaded  cars  in  a  train 
was  12,  and  the  average  load  per  car  was  15  tons.  This  road,  like 
the  Erie  branches  in  Orange  County,  was  built  from  Greycourt 
with  main  reference  to  the  milk  business.  It  extended  fi!rst  to 
Warwick,  N.  Y.,  and  was  known  as  the  "Warwick  Valley  R.  R. 
In  1879  the  road  ran  to  McAfee,  N.  J.,  and  in  1882  to  Belvidere, 
the  present  western  terminus.  Milk  is  still  one  of  its  principal 
articles  of  traffic,  yielding  in  the  year  to  June  30,  1894,  over  10 
per  cent  of  the  total  freight  revenue,  though  milk  and  cream  con- 
stituted but  2.18  per  cent  of  the  tonnage.  About  $14  was  paid 
for  spilled  milk  or  other  loss  through  ncdlk  transportation  by  this 
company  in  1894. 

Susquehanna  Line. 

15.  For  the  year  1894  the  total  milk  revenue  of  this  road  was 
$208,403.19,  of  which  about  $81,314.51  arose  from  traffic  shipped 
at  stations  in  New  York  State.  These  stations  are  all  on  the 
short  branch  to  Middletown,  N.  Y.,  which  is  88  miles  from  Jer- 
sey City  by  this  line.  About  65  per  cent  of  the  milk  shipped 
from  New  York  points  and  carried  by  this  line  through  New 
Jersey  is  delivered  in  New  York  City.  The  other  35  per 
cent  is  delivered  at  Jersey  City.  Some  other  traffic,  small 
in  amount,  is  carried  by  the  milk  trains,  but  what  kind  or 
the  revenue  derived  therefrom  is  not  shown ;  2,160  passengers, 
paying  $420.60,  were  carried  on  milk  tmins  during  the  year  end- 
ing June  30,  1895.    No  statement  of  the  cost  of  operating  the 
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milk  train  is  given,  except  an  estimate  based  on  stated  percentages 
of  operating  expenses  as  appliciible  to  all  freight  transportation 
and  to  milk  alone,  and  the  addition  of  one  third  thereto  for  extra 
expense  in  running  this  milk  train.  The  road  had  no  extra  ex- 
pense for  ferry  boat  service  to  accommodate  receivers  of  milk. 
The  company  paid  for  loss  and  damage  claims  to  shippers  and 
consignees  of  milk  and  cream  in  1894  about  $2,921.58.  All  the 
milk  cars  are  iced  when  necessary  at  Two  Bridges,  If.  J.,  and  the 
company  paid  $600  for  milk  car  icing  in  1894.  The  milk  car 
costs  from  $1,200  to  $1,700  and  the  ordinary  box  car  about  $450 
or  $500.  About  $150  per  car  was  expended  for  milk  car  repairs 
in  1894.  The  company  built  no  creameries  in  New  York  in  that 
year,  but  did  erect  two  in  New  Jersey ;  43.10  per  cent  of  the 
total  car  mileage  was  empty,  and  95  per  cent  of  the  empty  mile- 
age was  west-bound.  The  average  number  of  loaded  ears  in  a 
freight  train  was  30,  and  the  average  load  per  car  was  18  tons. 
The  average  receipts  per  ton  from  freight  generally  in  that  year 
were  77.241  cents.  The  milk  and  cream  carried,  a  large  portion 
of  which  was  bottled,  is  computed  at  a  little  less  than  45,000  tons, 
and  with  such  tonnage  the  average  milk  revenue  per  ton  for  the 
year  1894  was  $4.63,  or  about  six  times  the  revenue  per  ton  on  all 
freight.  The  milk  rate  to  Jersey  City  also  applies  on  shipments  to 
intermediate  stations. 

Ontario  &  Westrrn. 

16.  This  company  carried  to  Weekawken  in  1894,  as  reported 
by  it  for  this  case,  1,164,848^  cans  of  40  quarts  of  milk,  cream 
and  pot  cheese.  The  latter  item  amounted  to  2,918  cans,  on 
wliicli  its  revenue  was  $933.76.  There  were  1,110,037  cans  of 
milk  and  51,893^  cans  of  cream.  This  includes  145,590  cases  of 
bottled  milk,  equivalent  to  45,664^  cans,  or  8.92  per  cent  of  the 
whole  amount  carried.  The  total  revenue  for  carrying  was 
$381,186.55.  The  gross  revenue  on  the  traffic  shipped  from 
Ontario  &  Western  stations  was  $365,489.58.  The  remainder 
was  for  shipments  received  from  the  Philadelphia  &  Reading  and 
New  England  at  Campbell  Hall,  amounting  to  $12,382.40;  and 
from  the  Port  Jervis,  Monticello  &  New  York  road  at  Summit- 
ville,  amounting  to  $3,314.79.  The  32-cent  milk  rate  is  divided 
as  follows:     Ontario  &  Western  15  cents;  Philadelphiai  Heading 
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&  New  England  17  cents;  Ontario  &  Western  18|  cents;  Port 
Jervis,  Monticello  &  New  York  13|  cents. 

The  Ontario  &  Western  milk  traffic  south  of,  and  including 
Bloomingbnrgh,  88  miles  from  Weehawken,  and  that  received 
from  the  Philadelphia,  Seading  &  New  England  connection  at 
Campbell  Hall,  consisted  in  1894  of  175,119^  cans,  and  the 
revenue  from  this  was  $56,562.35.  The  cans  received  south  of 
Middletown,  78  miles  from  Weehawken,  are  stated  in  evidence 
to  be  about  200  cans  a  day.  Cornwall,  the  station  nearest  to 
Weehawken,  is  52  miles  from  that  terminal,  and  the  distance  be- 
tween Cornwall  and  Middletown  is  26  miles.  The  company's 
detailed  statement  of  the  milk  traffic  and  revenue  shows  that 
Buch  revenue  from  stations  south  of  Middletown  and  covered  by 
this  26  miles  was  about  $42,128.90,  and  that  the  number  of  cans 
received  at  said  stations  was  130,659^,  equal  to  about  358  cans 
per  day.  Exclusive  of  milk  received  from  the  Philadelphia, 
Reading  &  New  England  connection,  the  number  of  cans  shipped 
from  such  stations  was  about  253  per  day. 

The  total  milk  receipts  from  main  line  stations,  Cornwall  to 
Kenwood,  the  distance  between  being  212  miles,  were  $253,841.62, 
leaving  $127,344.93,  or  about  33^  per  cent  for  the  business  from 
branches  and  connections.  All  of  the  branch  line  milk  is  long 
distance  traffic : 

ScrantOQ  branch,  Como,  178  miles,  to  Belmont,  178  miles $  9.890.89 

Delhi  branch,  Colchester,  188  miles,  to  Delhi,  196  miles 88.039.08 

New  Berlin  branch.  Pine  Grove,  207  miles,  to  Edmeston,  282  miles  50.968.95 
Utica  division,  Hamilton,  246  miles,  to  Deanville,  267  miles 6,815.28 


Total  from  branch  lines $110,714.20 

This  added  to  the  main  line  business  north  of  Bloomingburgh, 
and  the  traffic  received  from  tlie  Port  Jervis,  Monticello  &  New 
York  connection  at  Sumnjitville,  93  miles  from  Weehawken, 
gives  a  total  revenue  on  milk  business  from  points  north  of 
Bloomingburgh— exceeding  88  miles  and  up  to  264  miles  distant — 
of  $323,690.44,  nearly  85  per  cent  of  the  total  milk  revenue. 

The  Ontario  (k  Western  has  two  milk  trains,  composed  of  12 
or  13  cars  each,  until  Cornwall  is  reached,  at  which  ])oint.s  the 
trains  :ire  consolidated.  The  milk  is  delivered  at  Woehawken  at 
about  11   P.  M.     One  train  starts  from  Oneida,  207  iniieb  from 
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Weelmwken,  and  picks  up  milk  on  the  main  line  stations,  inclnd- 
inp;  tliat  from  the  Utica  division  at  Randal  la  viile,  down  as  far  as 
Walton,  The  other  train  starts  from  New  BerliD  or  Edmeston 
on  the  New  Berlin  branch.  Traffic  from  the  other  branches  is 
hronght  to  the  main  line  by  local  mixed  trains.  North  of  JUid- 
dletown  the  grades  are  lieavy,  ranging  from  65  to  80  feet  to  the 
mile,  and  for  the  heaviest  a  second  engine  is  required.  Prior  to 
March  1, 1894,  no  separate  acconnt  was  kept  of  the  eaminge  from 
commodities  other  than  milk,  cream  and  pot  cheese  carried  on 
milk  trains.  For  the  succeeding  ten  months  such  earnings  were 
$3,308,13,  and  for  the  year  to  March  1, 1895,  they  were  $4,060.30. 
The  amount  of  these  earnings  for  the  calendar  year  1894  was  not 
far  from  $4,000.  The  passenger  receipts  are  estimated  at  ahoat 
S0,363.  These  items  added  to  $373,236.11,  the  Ontario  &  West- 
ern  milk  earnings  exclusive  of  payments  to  connections,  amount 
to  $383,599.11,  but  this  inclndes  some  mixed  train  milk  service 
on  branch  lines.  The  company  reports  the  total  Ontario  & 
Western  earnings  of  the  milk  trains  proper  at  $377,194,00,  cover- 
ing passenger,  express  and  all  freigiit  carried  on  such  trains.  The 
cost  of  these  trains  is  estimated  by  dividing  the  number  of  all 
train  miles  run  into  total  operating  expenses  for  the  year  ending 
June  30,  1894,  multiplying  the  total  milk  train  miles  run  by  the 
average  expense  per  mile  for  all  trains,  and  adding  thereto  .0829 
cents  per  milk  train  mile,  eqnal  to  $25,582.62,  as  extra  expense 
of  milk  train  crews,  ice,  milk  collectors'  force,  heating  cars  and 
milk  agents'  salary.  This  estimate  amounts  to  $313,844.87,  or 
83.20  per  cent  of  the  stated  milk  train  earnings,  and  leaves  a  net 
income  from  operation  of  $63,349.13,  The  total  operating  ex- 
penses used  by  the  company  included  taxes,  but  in  the  reports  of 
railroads  to  this  Commission  that  item  is  placed  under  the  Lead 
of  fixed  charges.  The  gross  earnings  of  this  company  from  oper- 
ation in  the  fiscal  year  1894  were  $3,842,119.63.  The  total  oper- 
ating expenses,  inclnding  general  expenses,  maintenance  of  way, 
structures  and  equipment  and  conducting  transportation  were 
$2,624,426.09,  The  percentage  of  the  stated  milk  train  earnings, 
$377,194.00,  to  anch  gross  earnings  was  about  9,81  per  cent;  such 
percentage  of  total  oi>eratiug  exjienses  leaves,  on  this  basis,  a  net 
operating  income  from  it«  milk  trains  of  $119,737.80.  The  extra 
expense  item  of  $25,532.62  above  mentioned  includes  $7,152.5'.» 
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for  ice  and  heating  of  milk  cars,  the  milk  being  iced  from  all  sta- 
tions. Icing  points  are  Oneida,  [Jtica,  Hamilton,  Norwich,  Ed- 
meston.  New  Berlin,  Living  Waters,  Delhi,  Belmont  (long-dis- 
tance points),  and  Fallsburgh  and  Middletown.  The  amount 
nsed  in  each  car  is  about  3,000  lbs.  Another  expense  included 
in  the  stated  extra  cost  is  that  for  "  milk  collectors'  force,"  the 
meaning  of  which  is  not  explained  in  testimony.  This  is  given 
at  .0278  per  milk  train  mile,  equal  to  $8,562.20. 

The  company  has  built  16  creameries  at  a  cost  of  $32,498.46, 
and  16  ice  houses  costing  $10,187.  There  are  about  75  creameries 
on  the  line.  The  loss  and  damage  account  in  1894  on  milk 
amounted  to  only  $6.58,  but  $177.96  was  paid  to  a  can  collector 
for  his  services  in  looking  up  missing  cans.  The  company 
reported  39  milk  cars  in  service  in  the  year  to  June  30, 1894,  and 
the  testimony  is  that  the  number  in  1895  was  44.  Besides  those 
nsed  daily  in  milk  trains,  a  number  are  kept  ready  at  convenient 
points  for  extra  demand,  but  during  the  season  of  lighter  traffic 
10  or  12  of  the  cars  and  one  engine  assigned  to  the  service  are  laid 
up.  The  company's  cost  for  milk  car  repairs  in  1894  was  $9,513- 
.48,  or  $250.34  for  each  of  38  cars.  The  car  and  engines  are  sim- 
ilar in  kind  and  size  to  those  used  on  the  Erie.  The  receipts  per 
car  in  1894  were  somewhat  less  than  the  milk  car  receipts  of  the 
Erie,  but  the  daily  average  for  each  car  in  use  was  far  in  excess 
of  the  average  daily  earnings  of  the  ordinary  freight  car  in  the 
company's  service.  The  company  has  6,047  freight  cars.  For 
the  fiscal  year  1894  the  balance  of  car  mileage  was  against  it  to 
the  amount  of  $51,756.39.  The  total  freight  revenue  was 
$2,997,011.22,  and  if  only  half  the  number  of  cars  owned  were 
used  in  freight  service  on  the  road,  the  annual  earnings  per  car 
were  not  quite  $1,000,  while  the  Ontario  &  Western  milk  train 
earnings  in  1894  divided  by  a  total  of  44  milk  cars  owned  gave  a 
revenue  per  car  for  the  year  of  $8,572.59,  and  with  13  cars  for 
each  of  the  2  milk  trains,  the  earnings  per  car  for  1894  were 
$14,507.46.  The  average  freight  revenue  per  ton  per  mile  was  a 
little  over  9  mills  (9.12),  while  the  milk  rate  per  ton  per  mile  from 
Kenwood,  the  longest  distance  point,  is  over  2.42  cents.  Doub- 
ling the  distance  for  return  can  service  it  would  still  be  1.21  cents. 
The  average  rate  per  ton  per  mile  actually  received  from  milk 
bosineBB  based  on  the  tonnage  and  actual  distance  hauled  was 
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much  ftreater.  Tlie  empty  freight  car  iiiilea;^e  on  the  Ontario  & 
Weatern  during  the  year  ending  Jnne  30,  1894,  was  44  per  cent 
of  the  total  freiglit  car  mileage,  and  about  4-">.45  per  cent  of  the 
empty  mileage  waa  west-bound.  The  average  number  of  ears  in 
a  train  was  10.09,  and  the  average  load  per  ear  waa  17.67  tons- 
Ab  above  stated,  the  two  milk  trains  average  12  or  13  ears  each, 
and  these  trains  are  consolidated  at  CornwHll,  .'52  miles  fnun  ATee- 
hawken.  The  milk  tonnage  in  1894  was  ahout  60,000  tons,  and 
this  divided  into  the  Ontario  &  Western  receipts  gives  $6.22  rev. 
enue  per  ton.  This  is  about  five  times  $1.24649,  the  average 
revenue  per  ton  received  on  all  freight  in  the  year  ending  June 
30,  1894.  Less  than  4  per  cent  of  the  traffic  was  shipped  by  the 
heavier  bottle  or  ease  method.  The  company  furnishes  free 
transportation  to  dairymen.  In  1895  the  Ontario  &  Western  milk 
traffic  was  only  about  204,000  cans  less  than  was  carried  by  the 
Erie,  but  the  cost  of  doing  the  business  on  the  Ontario  &  Western 
is  greater  than  on  the  Erie,  mainly  because  of  the  much  greater 
distance  traveled  by  the  Ontario  &  Western  daily  milk  train,  the 
great  bulk  of  tliis  company's  milk  being  shipped  from  long  dis- 
tance points,  while  that  of  the  Erie  comes  from  the  near-by  region 
and  its  more  distant  milk  is  brought  to  Port  Jervis  by  mixed  serv- 
ice. The  Outiirio  &  Western  daily  milk  trains  run  over  distances 
three  times  greater  than  milk  train  distances  on  the  Erie,  and  the 
same  rate  is  charged  on  both  roads. 

Lackawanna  Line. 
17.  The  milk  and  cream  brought  by  this  line  is  mostly  deliv- 
ered at  Hoboken.  A  comparatively  small  amount  consigned  to 
Newark,  N.  J.,  is  first  transported  to  Hoboken.  Three  regular 
milk  trains  run  daily  from  Binghamton,  N.  Y.,  and  another 
starts  from  Scrantou,  Pa.  Binghamton  is  20G  milesand  Scranton 
144  miies  from  Hoboken.  These  trains  average  about  eight  cars  to 
the  train.  The  loading  for  the  three  trains  on  leaving  BinghamtOD 
is  milk  brought  to  that  pciint  from  the  Utica  &  Syracuse  divisions 
and  by  milk  cars  attached  to  passenger  trains.  The  Delaware  & 
Hudson  railk  is  brought  by  that  road  to  Binghamton.  Four  or 
five  trains  carry  milk  to  Binghamton,  and  the  milk  ears  are  there 
drilled  into  the  three  trains  mentioned.  These  milk  trains  run  at  a 
speed  of  about  35  miles  per  hour,  including  stops.     The  line  runs 
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through  a  monntainons  region  east  of  Scranton  to  Delaware  Water 
Grap,  and  an  extra  engine  is  used  to  surmount  the  heavy  grade  on 
that  portion  of  the  line.  The  delivery  service  at  Hoboken  is  sim* 
ilar  to  that  performed  by  the  Erie. 

In  1894  the  total  milk  traffic  of  the  Lackawanna  was  about  the 
same  in  amount  as  that  on  the  Erie,  yet  all  the  Erie  milk  and 
cream  business  was  hauled  to  Jersey  City  in  two  milk  trains,  while 
four  daily  trains  were  employed  in  taking  the  Lackawanna  milk 
and  cream  to  Hoboken. 

The  total  amount  of  milk  and  cream  carried  by  the  Lackawanna 
in  1894,  expressed  in  cans,  is  put  at  1,649,733  cans  by  the  "  Milk 
Reporter  "  (6th  finding).  Analysis  of  the  statement  filed  for  the 
company  setting  forth  this  traffic  by  stations  and  months  for  that 
year  shows  the  following : 

1,288,180  cans  of  milk  at  82^ $«96,217.6a 

280.418  cans  of  milk  (9,216,709  bottles  shipped  in  cases)  at  82^...     73,783  67 
80,862  cam  of  cream  at  50^ 15,431.00 


1,499,460  cant.  Total,      $485,882.27 

To  this  is  to  be  added  a  small  quantify  of  bottled  cream  and 
earnings  from  miscellaneous  cans  and  cases  of  various  sizes 
amounting  in  all  to  about  $1,691.67,  making  a  total  milk  revenue 
$487,073.94.  The  butter  and  cheese  revenue  from  carriage  in 
milk  trains  amounted  to  about  $3,299.59,  thus  increasing  the  total 
milk  train  revenue  to  $490,373.53.  This  is  only  $742.16  greater 
than  the  total  milk  earnings  given  in  evidence  and  stated  in 
briefs  of  counsel  to  be  $489,631.37.  Passengers  are  carried  on 
some  of  the  milk  trains,  but  the  revenue  for  this  service  is  not 
given.  The  difference  between  the  total  milk  revenue  of  the 
Erie  and  that  of  the  Lackawanna  for  1894,  about  $34,000,  is  ac- 
counted for  to  some  extent  by  apparently  somewhat  less  volume 
of  traffic,  and  slightly  lower  rates  on  a  small  amount  of  milk  to 
Newark  from  New  Jersey  points,  but  principally  by  the  much 
greater  quantity  of  cream  carried  by  the  Erie  in  that  year. 

18.  From  the  Lackawanna  statement  filed  it  appears  that  in 
1894  about  7  per  cent  of  the  total  Lackawanna  milk  revenue 
arose  from  shipments  at  points  in  New  Jersey  and  80  miles  or  less 
from  Hoboken.  All  the  remainder  came  from  shipments  at 
places  136  miles  up  to  310  miles  from  Hoboken,  and  a  little  at 
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LeiccHter,  N.  T.,  354  miles.  About  10  per  cent  of  the  total  reve- 
nue wa8  from  shipments  in  Pennsylvania,  and,  approximately,  83 
per  cent  was  collected  on  traffic  originating  beyond  Bingham  ton, 
N.  Y.,  206  miles  from  Hoboken.  A  little  less  than  2  per  cent 
came  from  the  Elmira,  Cortland  &  Northern  connection,  and 
about  13^  per  cent  from  the  Delaware  &  Hudson,  including  the 
Cooperstown  &  Charlotte  Valley  traffic,  which  is  first  delivered 
to  the  Delaware  &  Hudson.  The  remainder  arose  from  ship- 
ments mostly  upon  the  Syracuse  &  Utica  Division,  including  the 
Richfield  Springs  Branch.  The  rates  are  divided  with  connec- 
tions as  follows :  Elmira,  Cortland  &  Northern,  10  cents  a  can, 
whether  milk  or  cream ;  Delaware  &  Hudson,  42  per  cent.  A 
can  of  milk  from  the  Elmira,  Cortland  &  Northern  is  carried  by 
the  Lackawanna  for  22  cents  from  Cortland,  N.  Y.,  259  miles,  and 
if  the  can  comes  from  the  Delaware  &  Hudson  at  Binghamton, 
the  Lackawanna  receives  18.56  cents  for  carriage  from  Bing- 
hamton. 

19.  Under  a  contract  now  in  force  between  the  Lackawanna 
Company  and  Robert  E.  Westcott,  of  New  York  City,  Westcott 
has  charge  of  the  milk  and  cream  business  on  the  Lackawanna 
lino,  and  by  the  terms  of  the  agreement  he  receives  20  per  cent  of 
tho  gross  rocoipts.    This  contract,  bearing  date  July  9, 1886,  pro- 
vidos  that  it  shall  continue  in  force  ten  years,  subject  to  revision 
af tor  throo  yoars,  and  at  the  end  of  any  one  year  thereafter,  on  three 
luontlis'  notioo.    Mr.  Westcott  sent  the  following  request  to  the 
ooiu)^uiy  on  Novoml>er  25«  1887 :  ^^  I  have  established  12  cream- 
orios  up  to  this  date  on  different  points  ot  the  road,  and  propose 
utill  further  matorially  inorvasing  the  number,  but  before  doing 
•i>  must  aak  whothor  sootion  12  of  my  contract  with  your  oom- 
l^nv  umv  U^  uuHlitiiH),  striking  out  the  option  of  revision  after  3 
Yt^>i  and  nuUtituting  '&  years  from  this  date'  instead,  aa  the 
\HMist motion  of  buiUiiug^^  likely  to  be  35  to  50  additional  and  3 
hu>*\*  i\H>  houM>s^  will  not  admit  of  my  being  subject  to  the  revi- 
sivu\  as  now  \su\taiiusl  in  iho  vvntraot.^^    It  was  thereupon  agreed 
in  writing  bv  iho  )>avtUNs  vm\  November  iS^  1SS7*  that  the  revi- 
aiwu  oluuso  i^tumKl  uv^  uKe  oiUvt  until  ^  year?  fnL>m  iAis  date  lur 
stt^vl  wf  the  S  v\>aw  iu  ^vtis^n  14  ef  the  cv^tmet*  **it  being  under- 
st\HKi  tho  uuu^lvv  U  uun\v^\i  to  al  le*«  AV**    On  September  30, 
IS',^4,  aWui  >  \%vu^  UtM\  the  (SMrued^  ;i^i:n^»ii  ia  writing  that  the 
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daratioQ  of  the  contract  should  be  extended  until  July  9,  1901. 
On  April  1,  1872,  Robert  F.  Westcott,  father  of  Robert  E.,  en- 
tered into  a  contract  with  the  Lackawanna  to  "  increase,  facili- 
tate, bnild  up  and  develop  the  transportation  of  milk  over  the 
Morris  &  Essex  Railroad  "  (a  division  of  the  Lackawanna  in  New 
Jersey).  It  was  provided  in  that  contract  that  the  milk  rates 
charged  shall  be  from  time  to  time  "  fixed  by  said  Robert  F. 
Westcott  subject  to  the  approval  of  the  president  of  the  railroad 
company,"  but  not  to  exceed  55  cents  per  can  of  40  quarts,  and 
Westcott's  compensation  under  that  contract  was  also  20  per  cent 
of  the  transportation  charge.  This  contract  ran  5  years,  was 
extended  for  5  years  longer,  and  then  extended  to  April  25, 
1884,  ^^  so  as  to  expire  with  a  similar  contract  of  Sussex  Rail- 
road," another  portion  of  the  Lackawanna  system  in  New  Jer- 
sey. In  March,  1884,  two  new  contracts  were  made  by  the  elder 
Westcott,  one  with  the  Sussex  Railroad  Company  and  another 
with  the  Lackawanna,  each  to  run  5  years  from  February  1, 
1884.  Under  this  contract  with  the  Lackawanna,  Westcott  was 
to  develop  and  handle  milk  traffic  on  the  Morris  &  Essex  and  on 
the  Lackawanna  from  Stroudsburg,  Pa.,  fix  the  rates  subject  to 
approval  by  the  president,  and  receive  20  per  cent  of  the  charges. 
Afterwards,  in  July,  1886,  the  present  contract  with  the  younger 
Westcott  was  made  whereby  he  agrees  "  to  use  his  best  efforts 
and  efficiently  do  and  cause  to  be  done  all  within  his  ability  to 
build  up,  develop,  increase,  facilitate  and  conduct  the  business  of 
transportation  of  milk  over  all  the  lines  of  the  party  of  the  sec- 
ond part,  whether  owned,  controlled  or  leased  by  it,"  and  to 
"  charge  for  the  transportation  of  such  milk  rates  not  in  excess 
of  those  charged  by  competitive  railroads  for  similar  service." 
Westcott  under  this  agreement  is  responsible  for  loss  and  damage 
claims  connected  with  the  milk  business,  excepting  such  loss  and 
claims  as  may  arise  through  accidents  or  casualties  to  the  train  or 
negligence  of  the  company  or  its  employees.  He  collects  the 
freight  charges  and  pays  80  per  cent  thereof  to  the  company,  re- 
taining the  remainder  as  full  compensation  for  all  his  services, 
and  renders  a  monthly  account.  He  also  undertakes  to  save  the 
company  harmless  from  all  liability  for  loss  of  life  or  injury 
to  "any  of  the  persons  doing  business  over  the  lines  of  the 
party  of  the  second  part  (company)  for  or  on  accrunt  of  the 


140 


MKKOK     KErOETB. 


party  of  the  first  part"  (Westcott).  The  railroad  company 
undertakes  that  it  will  not  do  or  permit  to  bo  done  by  its  agents 
or  servants  any  act  wliich  will  prevent  or  interfere  with  AVest- 
cott  in  developing,  building  up  and  conducting  said  business,  and 
jjrants  )iim  "the  exclusive  privilege  of  transporting  milk  over  its 
said  lines"  bo  far  as  it  is  permitted  so  to  do  by  law.  It  agrees 
to  receive,  load  and  transport  from  all  its  said  stations  all  the 
milk  furnished  at  eaid  stations  upon  a  train  or  trains  leavin;;  the 
same  severally  at  such  time  or  times  as  may  he  best  cak-nlatod  tL' 
promote  the  businesB;  to  run  an  extra  train  upon  application  to 
and  at  the  option  of  its  president  and  general  manager ;  to  re- 
ceive milk  at  stations  not  served  by  milk  trains  and  transport  the 
same  on  passenger  trains,  have  its  agents  at  such  stations  collect 
the  charges,  waybill  the  milk,  and  ship  it  in  the  baggage  car  of 
snch  trains,  the  baggage  master  to  take  the  same  on  the  car  and 
put  it  off  therefrom ;  to  furniali  depot  accommodations  at  stations 
where  milk  trains  run  for  the  convenient  conduct  of  the  business; 
to  render  such  assistance  to  the  "  messengers ''  of  Weatcott  upon 
the  milk  trains  by  its  train  hands  as  may  be  necessary  for  the 
prompt  loading  and  unloading  of  milk  from  the  trains;  to 
promptly  retnmsport  and  return  empty  milk  cars  to  the  several 
stations ;  to  accept  80  per  cent  of  the  charges  as  f nil  compensa- 
tion for  all  claims  against  Westcott  for  service  rendered  hy  it, 
including  the  free  transportation  of  Westcons  agents  and  mes- 
sengers engaged  in  the  milk  business.  Arbitration  is  provided 
for  in  case  of  difEerences  arising  between  the  parties  as  to  matters 
connected  with  the  contract  or  the  business  therein  referred  to. 
The  contract  only  refers  to  milk,  but  it  appears  that  Westcott 
also  handles  cream,  butter  and  cheese.  He  also  gets  20  per  cent 
from  the  revenue  of  the  Lackawaima  connections.  His  compen- 
sation for  1S94  out  of  $4Sy,631.37.  the  total  earnings,  amounted 
to  $97,920.27.  His  expenses  during  that  year  were  abont  |78,000, 
but  what  portion  of  this  was  spent  in  the  erection  of  creamenes 
and  otherwise  "developing"  the  business  and  what  expenses  in- 
cident to  handling,  transportation  and  delivery  of  milk  were 
actually  incurred  by  him  are  not  detinitely  shown.  Westcott  has 
built  about  100  creameries  on  the  line.  This  creamery  cost  in 
18S)4  is  stated  at  about  $35,000,  but  the  creameries  are  mostly 
sold  to  dailers  and  other  outside  parties,  ami  they  yield  some  re- 
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tnnu  The  remaining  $43,000  of  expenses  includes  some  loss  on 
ice  furnished  to  shippers,  traveling  expenses  of  milkmen  whom 
he  induced  to  go  out  into  Lackawanna  territory,  and  other  items 
which  do  not  pertain  directly  to  transportation.  His  salary  ac- 
count for  superintendents,  messengers  on  trains  and  employees  at 
the  terminal  was  about  $30,000.  The  item  of  damages  paid  for 
spilled  milk,  lost  through  delays  or  accidents  and  similar  causes, 
is  trifling  in  any  year.  Westcott  obtains  and  furnishes  free  passes 
to  milkmen  entitling  them  to  transportation  over  the  Lackawanna 
and  connections  to  points  in  the  milk  territory.  The  passes  are 
countersigned  by  him  and  not  good  otherwise.  The  Lackawanna 
receives  and  transports  the  milk,  pays  all  train  expenses,  cleans 
the  cars^  and  its  agents  do  the  billing,  waybills  being  sent  to 
Westcott.  Westcott  ices  the  milk  cars  when  the  season  requires. 
His  duties  in  reference  to  transportation  appear  to  be  refrigerat- 
ing the  cars,  furnishing  one  or  more  messengers  on  each  train, 
doing  all  the  terminal  milk  business,  including  handling  and  de- 
livery, looking  after  empty  cans  and  securing  their  prompt  re- 
turn, collecting  the  freight,  keeping  an  account  thereof,  paying 
over  80  per  cent  to  the  company,  and  paying  loss  and  damage 
claims  not  chargeable  to  the  company  under  the  contract.  Under 
the  figures  above  given,  the  cost  to  Westcott  was  apparently  little 
if  anything  in  excess  of  $40,000  in  1894,  leaving  about  $58,000  for 
"developing"  the  business  and  his  profit 

Westcott  operates  individually  under  the  title  of  "Produce 
Despatch,"  but  that  is  a  name  merely.  It  is  not  an  express  com- 
pany, nor  is  the  business  done  by  Westcott  analogous  to  that  of 
such  a  company.  All  of  the  duties  performed  by  him  in  connec- 
tion with  this  special  fast  freight  business  are  done  by  the  other 
defendant  lines  (except  the  Lehigh  Valley)  for  themselves.  He 
neither  gathers  the  milk  at  the  farms  nor  delivers  it  to  dealers' 
places  of  business  in  New  York.  The  railroad  company,  on  ac- 
count of  the  volume  of  the  traflic,  furnishes  trains  for  a  business 
which  when  small  in  amount  is  usually  done  by  other  carriers  in  bag- 
gage or  other  cars  in  passenger  trains.  Concerning  the  transporta- 
tion and  delivery  at  the  railroad  terminal,  he  is  an  agent  of  the  rail- 
road company ,and  for  this  and  for  developing  the  Lackawanna  milk 
traffic  he  receives  the  compensation  stated.  Westcott  is  author- 
ized by  the  company  in  the  present  milk  contract  to  fix  the  rate 
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i:''>m  Skll  sC^ci'  rji  nnder  tue  aole  limitation  that  snch  rates  shall  not 
tje  ^rrt^cer  cLaa  ''thotse  charged  bj  competitive  railroads  for 
flimLar  .rervice."^  It  was  Westt^ott  who  at  a  meeting  of  agents  in 
reUcion  to  the  milk  race  insisted  apon  the  reduction  from  35  to 
32  ceiits,  and  Lis  acti*>a  was  finallj  assented  to  by  the  other  lines, 
but  DotwithstandincT  his  contract  authority  Westcott  did  not  make 
this  redaction  on  the  Lackawanna  until  it  had  received  the  ap- 
proval of  the  president  of  that  company. 

20.  After  dedncting  Mr.Westcott's  20  per  cent, there  remained  of 
tf}Ui\  earnings  in  1894  on  milk  carried  on  the  Lackawanna  line  about 
$891,705.10.  On  the  basis  of  train  mileage  the  assistant  auditor 
of  the  company  testified  that  the  share  of  total  operating  expenses^ 
including  taxes,  chargeable  against  the  milk  business,  for  Uie  cal* 
endar  year  1894  was  3.13  per  cent,  amounting  to  $478,754.38. 
This  is  within  $10,877.09  of  the  sum  given  as  total  milk  earnings. 
Counsel  for  the  company  in  their  brief  also  use  the  train-mileage 
basis  and  compute  cost  of  transportation  and  maintenance  at 
$^'$27,147.54,  leaving  out  of  this  item  Westcott's  20  percent^ 
and  such  operating  expenses  as  the  milk  traffic  share  of  gen- 
oral  oxponscB  and  of  station  expenses  outside  of  Hoboken.  The 
dilToronce  between  such  cost  and  the  Lackawanna  milk  earnings 
Ih  $  1(12,4 s:(.K«'},  and  deducting  therefrom  the  amount  paid  to  Mr. 
WrHt(M)tt  loavoH  a  balance  of  $64,557.56  for  the  omitted  expenses 
and  the  company's  profit  from  operation. 

Tho  avorago  Lackawanna  receipts  per  ton  from  freight  in  the 
ymKV  (Mhling  Juno  SO,  1894,  were  $1.3031.  It  is  testified  that  the 
avorugo  Uhh\  for  otu^h  milk  car  to  Hoboken  was  8  tons,  and  that 
H  wiiM  tho  avomgo  iuuul>or  of  milk  care  to  the  train,  making  a 
(ruin  Kmd  of  M  tons  and  256  tons  for  the  4  daily  trains  to  Ho- 
bokoh»  or  98«-l40  touM  for  tho  year.  Dividing  such  estimate  of 
lohU  (nmuui^o  iut\»  ^ix^Hii  ivooipts  rosults  in  a  milk  revenue  per  ton 
\y[  nlumt  li^.tfi^  fo\ir  tumv^  tho  average  receipts  per  ton  for  all 
(u'i>0^t  1*'^^^'  (1^^^  ti^^l  vt^r  to  Juuo  SO,  1S94,  the  average  num- 
hoi  ^^(  ixMin  01  xviol^  K^\Uh1  fivight  car  on  the  Lackawanna  was  16; 
Iho  ^^o«<^o  ouoiUu*  \vf  lou^i  to  tho  train  was  575;  the  average 
oo«oho(  N^(  Ov^ht  nv^i¥  \o  a  t(>uu  wa^it  SiH  the  average  number  of 
)\M\hsi  v-^^Q  \^^  H  uho^  \\a«  >k\  aud  Uh^  av\>niigefor  emptiea  was  8S. 
AU^^v  ki\  \^w  \Hvui  \Kt  ^Uo  tN^4iU  v>Mr  mil^ii^  was  empty. 
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Lehigh  Valley  Line. 

21.  From  a  detailed  statement  prepared  by  officers  of  the  com- 
pany for  this  case,  it  appears  that  in  1894:  the  Lehigh  Valley  car- 
ried to  Jersey  City  from  points  west  of  the  New  Jersey  State 
line, — namely,  stations  in  Pennsylvania  and  New  York, — about 
75,717  cans  of  milk,  1,639  cans  of  cream  and  311,752  bottles  of 
milk,  equal  to  about  7,794  cans,  amounting  in  all  to  85,150  cans, 
on  which  the  total  freight  revenue  was  $27,574.49.  The  amount 
of  milk  traffic  from  stations  in  New  Jersey  to  Jersey  City  is  not 
given.  The  number  of  cans  shipped  from  points  outside  of  New 
Jersey  is  about  69  per  cent  of  the  amount  published  in  the  "Milk 
Reporter"  (6th  finding)  as  the  total  cans  carried  for  the  New 
York  market  by  this  company  in  that  year.  Of  the  freight  rev- 
enue above  mentioned,  $21,282.35  was  earned  on  shipments  from 
main  line  points  in  Pennsylvania,  195  miles  or  more  from  Jersey 
City  (except  about  $347  from  one  station  94  miles  out),  and  about 
$591.86  arose  from  shipments  on  the  Montrose  Railway  in  Penn- 
sylvania, which  connects  with  the  main  line  at  Tunkhannock,  206 
miles  from  Jersey  City.  The  remainder,  $5,700.28,  was  paid  on 
shipments  from  points  in  New  York  State.  As  shown  in  the  6th 
finding,  the  number  of  cans  carried  by  this  line  in  1895  was 
greater  than  in  the  year  preceding  by  nearly  49,000.  This  com- 
pany's aggregate  milk  revenue  in  1894  on  shipments  to  all  desti- 
nations and  from  all  points  on  its  line  was  $134,248.74.  This  is 
understood  to  include  milk  carried  to  Philadelphia  and  between 
local  stations.  The  other  freight  traffic  carried  in  milk  trains 
consisted  chiefly  of  butter  and  eggs,  which  were  charged  35 
cents  in  1804  as  against  the  regular  rate  of  30  cents  for  ordinary 
service.  The  butter  and  cheese  rate  on  milk  trains  is  now  38 
cents.  About  17,024  pounds  of  butter  and  eggs  were  carried  to 
Jersey  City  in  1894,  yielding  a  revenue  at  the  35  cent  rate  of 
about  $5,958.40.  The  passenger  business  on  the  milk  train  is 
not  stated. 

22.  In  1890  the  Lehigh  Valley  entered  into  a  contract  or  agree- 
ment with  Andrew  P.  Bedford  and  Arthur  J.  Stone,  doing  busi* 
ness  as  the  Farmers'  Dairy  Despatch,  for  the  development  or 
building  up  by  them  of  the  milk  traffic  over  its  line.  This  was 
superseded  by  another  contract  in  1892  entered  into  by  the  fol- 
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lowing  parties :  The  Farmers'  Dairy  Despatch,  which  had  be- 
come a  corporation  and  had  succeeded  to  the  rights  of  Bedford  & 
Stone  under  the  first  agreement ;  the  Easton  &  Amboy  Bailroad 
Company,  part  of  the  Lehigh  Y alley  system ;  the  Lehigh  Valley 
Railroad  Company ;  and  the  Philadelj^ia  &  Beading  Bailroad 
Company,  at  that  time  lessee  of  the  Lehigh  Valley.  By  its  terms 
this  contract  is  to  run  until  May  1,  1906.  Daily  milk 
trains  are  provided  for  between  the  various  shipping  sta- 
tions and  Jersey  City  and  Philadelphia.  The  compen- 
sation of  the  Despatch  is  fixed  at  20  per  cent  of  the  rate 
of  45  cents  per  can  of  milk  charged  to  Philadelphia, 
and  25  per  cent  of  the  rate  charged  on  shipments  of  milk  and 
cream  to  points  in  New  Jersey,  making,  as  figured  in  the  con- 
tract, 9  cents  per  can  of  milk  to  Philadelphia  and  8  cents  out  of 
the  32-cent  rate  to  Jersey  City.  After  May  1, 1897,  the  percent- 
age of  the  Despatch  Compf*ny  is  to  be  20  per  cent  of  the  freight 
charge  to  Jersey  City  as  well  as  to  Philadelphia.  A  percentage 
similar  to  that  allowed  on  Jersey  City  shipments  is  provided  for 
on  milk  between  local  stations,  subject  to  revision  by  the  parties 
or  in  case  of  disagreement  by  arbitration.  The  shipment  of  but- 
ter, cheese,  eggs  and  other  dairy  products  besides  milk  and  cream 
is  permitted  in  refrigerator  cars,  the  Despatch  Company  paying 
the  regular  published  rates  therefor.  All  shipments  of  milk 
and  cream  are  to  be  carried  in  refrigerator  cars  furnished  by 
the  railroad  company  and  specially  fitted  for  the  purpose.  The 
Despatch  Company  acts  merely  as  a  contractor  to  solicit 
and  to  procure  the  transportation  of  milk,  and  is  not  to  own 
or  purchase  any  part  of  the  milk  carried,  or  pay  transportation 
charges  thereon,  or  have  any  interest  in  the  trafiic  whatever. 
The  Despatch  agreed  to  erect  milk  depots,  creameries  and  ice 
houses  at  its  own  expense,  furnish  ice  needed  for  the  cars,  and 
provide  the  milk  cans  and  fixtures  necessary  to  carry  on  the  busi- 
ness ;  but  the  railroad  company  contracts  to  furnish  ground  for 
the  erection  of  milk  depots,  creameries  and  ice  houses  at  a  nominal 
rent,  as  well  as  suitable  and  convenient  terminal  facilities.  It  is 
also  provided  in  the  contract  that  the  Despatch  shall  be  entitled 
to  have  from  each  of  the  railroad  companies  a  reasonable  supply 
of  trip  passes  for  milk  dealers  to  visit  the  creameries  located  on 
the  line,  but  "  that  such  passes  shall  only  be  good  for  use  between 
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points  witMn  the  same  State."  The  lease  to  the  Philadelphia  & 
Reading  has  been  terminated,  and  the  line  is  now  again  operated 
by  the  Lehigh  Valley  Company.  Up  to  the  time  of  hearing 
about  40  creameries  had  been  erected  by  the  Despatch.  The 
secretary  of  the  Despatch  testified  that  under  the  arrangement 
the  Despatch  takes  and  develops  the  milk  business  of  the  Lehigh 
Valley,  builds  all  the  creameries  and  ice  houses,  fills  the  ice 
houses,  cleans  all  the  cars,  and  is  at  all  the  expense  except  the 
proper  railroad  business;  that  the  cars  are  of  the  refrigerator 
class,  and  are  owned  by  "  the  Dairy  Car  Company,"  some  of  the 
ofiScers  of  which  are  ofiicers  of  the  Despatch,  and  the  cars  are 
leased  to  the  Lehigh  Valley.  These  cars  cost  about  $2,600  each. 
The  road  runs  the  train,  furnishes  the  crew,  loads  and  unloads 
the  milk.  The  milk  rates  are  not  to  be  higher  than  those  on 
otlicr  railroads  engaged  in  the  traffic.  Up  to  the  hearing  the  milk 
rate  to  Philadelphia  was  still  45  cents  a  can,  the  Jersey  City  rate 
from  the  same  points  being  32  cents. 

The  total  mileage  of  all  milk  trains  on  the  Lehigh  Valley  in 
1894,  carrying  to  all  destinations,  was  324,696,  and  the  earnings 
per  train  mile  were  about  41.3  cents.  This  includes  the  higher 
earnings  to  Philadel}  hia.  The  earnings  per  train  mile  on  general 
business  were  about  $1.30  for  the  year  ending  June  30,  1895. 
The  Lehigb  Valley  did  not  begin  to  extend  its  milk  business  until 
1890,  and  its  general  freight  agent  testified  that  it  had  "  proved  a 
big  loss  up  to  1894."  The  increase  in  the  milk  carried  by  this 
line  to  Jersey  City  in  1895,  over  that  so  carried  in  1893,  did  not 
exceed,  as  appears  by  the  6th  finding,  100,000  cans.  Another 
witness  in  the  company's  employ  testified  that  the  cost  of  moving 
a  milk  train  is  not  less  than  35  cents  per  train  mile.  The  cost  of  mov- 
ing the  milk  traffic  on  the  Lehigh  Valley  in  1894  was  estimated  by 
the  same  witness  at  $107,823.  00.  Deducting  20  per  cent  of  the 
1894  milk  revenue  for  the  Dairy  Despatch  (it  gets  25  per  cent  on 
business  to  Jersey  City)  leaves  the  carrier  $107,398.99  for  its  ex- 
pense, not  merely  of  moving  the  train,  but  also  for  maintenance 
of  way,  structures  and  equipment  and  general  expenses.  To  this 
should  be  added  the  miscellaneous  milk  train  revenue  derived 
from  transporting  eggs,  butter,  cheese,  vegetables  and  passengers. 
The  company's  average  receipts  per  ton  on  all  freight  m  that  year 
were  $1.0522.  The  average  receipts  per  ton  from  the  milk  car- 
7  Intbrs.  Com.  10 
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ried  from  Pennsylvania  and  New  York  stations  to  Jersey  City 
were  about  six  times  the  average  ton  revenue  for  all  freight,  but 
compared  to  that  of  the  other  defendant  roads  delivering  milk  at 
New  Jersey  terminals  the  Lehigh  Valley  milk  tonnage  to  Jersey 
City  was  very  small,  amounting,  on  the  basis  of  85,150  cans,  to 
only  about  4,258  tons. 

West  Shore  Lins. 

23.  Of  the  milk  traflBc  carried  by  the  West  Shore  to  Weehaw- 
ken  practically  all  is  delivered  to  it  at  Kingston,  N.  Y.,  by  the 
Ulster  &  Delaware  and  by  the  Wallkill  Valley,  a  road  operated 
in  close  aHiliation  with  the  West  Shore.  A  special  milk  train  is  run 
from  Kingston,  88  miles,  to  Weehawken.  The  West  Shore  and 
Ulster  &  Delaware  each  furnishes  one  half  the  car  equipment 
for  their  route.  The  train  leaves  Kingston  about  9  o'clock  in  the 
.  evening  and  arrives  in  Weehawken  at  11  p.  m.  The  milk  service 
on  this  line  is  similar  to  that  of  the  Erie  and  Ontario  &  Western. 
It  is  claimed  for  the  West  Shore  that  a  ferry  boat  is  run  during  the 
night  at  a  daily  loss  of  about  $25,  which  would  be  unnecessary  if 
the  boat  were  not  needed  for  the  accommodation  of  New  York 
milkmen.  This  ferry  carries  the  Ontario  &  Western  bb  well  as 
the  West  Shore  milk.  The  ferry  service  is  distinct  from  the 
transportation  by  rail,  and  a  separate  charge  is  made  for  such 
service.  A  carload  of  butter  per  day  for  New  York  City  has  at 
times  been  received  from  the  Ulster  &  Delaware  and  hauled  in 
the  milk  train  from  Kingston  to  Weehawken.  It  appears  that 
this  butter  traffic  is  now  handled  by  another  train.  The  32-cent 
rate  is  divided  with  the  two  connections  on  the  basis  of  50  per 
cent  to  the  Ulster  &  Delaware  and  40  per  cent  to  the  Wallkill 
Valley.  The  West  Shore  has  IS  or  20  milk  cars  in  service,  costing 
each  between  $1,700  and  $2,000. 

The  Ulster  &  Delaware  runs  87  miles  from  Kingston  over  the 
Catskill  Mountains  and  through  the  counties  of  Ulster  and  Dela- 
ware, N.  Y.,  to  Bloomville,  its  farthest  milk  point.  The  grades 
are  heavy.  All  the  milk  is  gathered  in  Delaware  County  on  the 
other  side  of  the  mountain  and  within  45  miles  of  Bloomville. 
The  traffic  amounts  to  1,000  or  1,200  cans  a  day,  and  there  was 
in  1895  a  demand  for  about  50  per  cent  more.  Prior  to  the  de- 
velopment of  this  milk  traffic  the  farmers  of  Delaware  Countv 
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were  very  largely  engaged  in  butter-making.  Creameries  liave 
been  built  along  the  line,  and  now  the  farmers'  principal  source 
of  revenue  is  milk.  The  Ulster  &  Delaware  has  about  15  milk 
cars,  each  costing  about  $1,800.  About  one  half  of  the  milk 
shipped  over  the  road  is  in  bottles. 

The  Wallkill  Valley  extends  from  Kingston,  38  miles,  to 
Campbell  Hall.  All  the  milk  brought  to  the  West  Shore  at 
Kingston  by  this  road  is  collected  at  stations  within  a  distance  of 
13  miles  from  Campbell  Hall.  There  is  no  statement  in  the 
record  of  the  output  from  the  various  milk  stations  on  the  Wall- 
kill  Valley  and  Ulster  &  Delaware,  but  under  the  testimony  of 
about  1,000  cans  shipped  daily  over  the  (Tlster  &  Delaware  and 
the  statement  in  the  6th  finding  of  the  total  cans  carried  by  the 
West  Shore,  about  three  fourths  of  the  West  Shore  milk  appears 
to  originate  on  the  Ulster  &  Delaware  road. 

While  nearly  all  the  milk  traflSc  of  the  West  Shore  is  shown  to 
liave  been  derived  from  its  Wallkill  Valley  and  Ulster  &  Dela- 
ware connections,  Kingston,  N.  T.,  being  the  point  of  junction 
with  both  of  these  roads,  the  uniform  milk  rate  has  been  in  force 
over  the  West  Shore  as  far  as  and  including  Utica,  N.  Y.,  232 
miles  from  Weehawken,  N.  J.,  under  Special  Interstate  Tariff 
No.  544,  effective  January  17,  1890.  Since  this  case  was  heard 
and  submitted  the  West  Shore  has  by  Special  Tariff  1648, 1.  C.  C. 
No.  173,  in  effect  November  16,  1896,  extended  the  application 
of  the  milk  and  cream  rates  of  32  and  50  cents  per  40-quart  can, 
respectively,  to  all  stations  up  to  and  including  Bowmansville, 
N.  T.,  a  point  just  east  of  Buffalo,  and  about  417  miles  from 
Weehawken.  The  rates  on  bottled  milk  and  cream  are  ^  of  a 
cent  and  IJ  cents  per  quart,  respectively.  By  supplements  to 
this  tariff  in  force  November  30,  and  December  5,  1896,  ship- 
ments of  milk  and  cream  in  cans  of  less  than  40  quarts  are  charged 
^  of  a  cent  per  quart  on  milk  and  IJ  cents  on  cream  for  the  full 
capacity  of  the  can.  Cases  of  bottled  milk  are  also  charged  for 
at  the  capacity  of  the  case.  What  amount  of  milk  and  cream 
is  carried  over  this  line  under  the  uniform  rates  as  thus  ex- 
tended, or  what  additional  facilities  have  been  provided  by  the 
West  Shore  to  induce  the  shipment  of  long  distance  milk,  or  how, 
generally,  its  milk  service  and  milk  traffic  may  have  been  altered, 
thereby  changing  facts  hereinabove  set  forth  as  to  such  service 
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and  traffic,  docs  not  appear.  It  is  shown,  however,  by  the  tariff 
and  supplements  mentioned  that  a  shipper  at  Bowmansville,  N.Y., 
can  ship  milk  and  cream  over  tlie  West  Shore  to  Weehawken,  417 
miles,  at  the  same  rates  that  are  charged  by  it  from  West  Park, 
N.  Y.,  78  miles,  the  nearest  point  from  which  milk  is  shown  to 
be  actually  shipped  to  Weehawken,  and  at  the  rates  that  are  in 
force  under  such  tariff  from  Tappan,  N.  Y.,  19  miles  from 
Weehawken. 

New  Haven  Line. 

24.  This  road  hauls  6  or  7  cars  of  milk  daily.  There  is  no 
showing  of  facts  peculiar  to  the  traffic  on  this  road  which  is  not 
included  in  prior  findings. 

25.  There  is  no  delay  of  equipment  at  the  terminals  of  the  re- 
spective delivering  lines.  The  traffic  is  all  removed  by  consignees 
within  a  few  hours  after  its  arrival,  and  the  cans,  usually  returned 
by  the  wagons  which  take  milk  from  the  platform  at  the  deliver- 
ing station,  are  sent  back  on  the  next  returning  train.  In  the  case 
of  ordinary  freight,  warehouses  or  sidings  are  necessary.  Light- 
erage of  cars  to  New  York  City  on  freight  consigned  to  that 
point  over  lines  running  through  New  Jersey  is  required,  and 
consignees  are  allowed  by  the  carriers  from  24  to  43  hours  for  re- 
moval of  freight  from  warehouses  or  cars.  Lighterage  costs  the 
carriers  about  3  cents  per  100  pounds.  It  is  claimed  for  the  car- 
riers and  not  disputed  that  milk  could  not  be  delivered  in  New 
York  City  as  early,  or  with  any  such  certainty  as  to  time,  as  is  ac- 
complished under  the  present  method  of  delivery  to  consignees' 
trucks  or  drays  on  the  New  Jersey  side  and  transportation  across 
the  river  by  ferry ;  and,  moreover,  that  delivery  of  this  kind  of 
traffic  in  New  York  instead  of  on  the  New  Jersey  shore  would, 
for  various  reasons,  involve  much  greater  expense  than  is  repre- 
sented in  the  cost  of  lighterage.  The  facilities  provided  by  the 
carriers  both  for  transportation  and  delivery  of  milk  are  generally 
satisfactory  to  shippers,  consignees  and  dealers.  The  losses  oc- 
curring through  spilling  of  milk  or  accident  to  trains  are  gen- 
erally insignificant. 

26.  Condensed  milk  is  of  two  kinds,  plain  and  preserved.  The 
plain  has  no  sugar  in  it,  is  similar  in  value  to  cream,  and,  like 
ore:im,  it  is  shipped  in  cans  at  the  rate  of  50  cents  per  40  quarts. 
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Condensed  milk  is  "  preserved  "  by  the  addition  of  sugar.  The 
preserved  milk  is  pat  np  in  small  sealed  cans  holding  about  a 
pint,  packed  in  cases,  and  shipped  by  ordinary  freight.  This 
milk  is  also  sometimes  shipped  in  kegs  or  barrels.  In  the  manu- 
facture of  a  case  of  preserved  milk  which  sells  for  about  $5,  about 
H  cans  of  raw  milk  are  required.  A  case  worth  $10  weighs 
about  100  pounds,  and  a  100-pound  or  40-quart  can  of  cream  is 
worth  about  $6.  There  are  several  condensaries  in  the  nearby 
region,  and  some  have  been  established  in  the  more  distant  dis- 
tricts. These  factories  have  been  located  on  most  of  the  defend- 
ant lines.  One  company,  operating  6  or  7  condensaries,  ships 
over  the  Susquehanna,  Ontario  &  Western,  Lackawanna,  Wallkill 
Yalley,  West  Shore  and  Harlem  roads.  Its  most  distant  con- 
densing plant  is  about  240  miles  out  on  the  Ontario  &  Western. 
Tbio  condensing  company  is  also  largely  engaged  in  sending  raw 
milk  to  the  New  York  market.  It  has  established  bottling  plants 
at  a  number  of  points,  and  practically  all  of  its  shipments  of  raw 
milk  are  in  bottles.  The  condensary  takes  milk  from  the  farmers 
under  contracts  which  forbid  them  from  feeding  brewers'  grains 
and  some  other  foods  deemed  objectionable  for  condensing  pur- 
poses, and  it  pays  more  than  the  average  price  received  by  farm- 
ers in  the  same  locality  on  shipments  of  milk  for  the  New  York 
market ;  but  the  condensing  company  gets  its  milk  for  a  less  price 
in  the  more  distant  regions  than  it  pays  to  farmers  in  nearby  lo- 
calities, about  i  cent  less  per  quart  the  year  through.  The  secre- 
tary of  the  condensing  company  above  referred  to  testified  that 
rates  per  100  pounds  paid  by  his  company  on  preserved  milk  to 
New  York  City  were,  in  1895,  10  cents  on  the  Wallkill  Valley- 
West  Shore  line,  10  cents  on  the  Harlem  and  12  cents  on  the 
Ontario  &  Western.  The  tariffs  of  the  Lackawanna  road  show 
rates  of  25  and  23  cents  (3d  class)  on  less  than  carloads  and  17  and 
18  cents  (4th  class)  carloads.  On  the  Erie  condensed  milk  rates 
are  named  in  tariffs  filed  only  to  Jersey  City.  These  are  50  cents 
per  can  on  plain  condensed  milk  from  all  points,  and  for  the  pre- 
served article  they  range  from  16  cents  less  than  carloads  and  11 
cents  carloads  at  Port  Jcrvis,  N.  Y.,  down  to  12  and  8  cents  at 
Tiinier's,  10  and  7  cents  at  Suffcrn,  N.  Y.,  and  5  cents  for  any 
•[uantit}'  at  Rutherford,  N.  J.,  12  miles  from  Jersey  City. 
27.  From  Chicago,  111.,  rates  on  cattle,  feed  and  hay  are  higher 
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on  the  Erie  to  Port  Jervis  and  stations  east  of  that  point  than  to 
the  more  distant  milk  shipping  stations  on  that  line.  As  between 
Hornellsville  and  Greycourt,  the  differences  in  those  rates  are  6 
cents  on  cattle,  3^  cents  on  feed  and  4r|  cents  on  hay.  On  the 
Lackawanna  tliese  rates  from  Chicago  are  about  1  cent  less  to 
South  Columbia  than  to  Delaware,  N.  J.,  310  miles  and  80  miles, 
respectively,  from  Hoboken;  and  they  are  from  2  to  3  cents 
lower  from  Chicago  to  Kenwood  than  to  Summitville,  N.  T.,  264 
and  93  miles,  respectively,  from  Weehawken  on  the  Ontario  & 
Western.  Some  of  the  Ontario  &  Western  branch  lines  north  of 
Summitville  take  higher  rates  than  points  on  the  main  line.  The 
difference  in  these  rates  on  the  Lehigh  Valley  as  between  the 
nearer  and  far-distant  milk  stations  is  about  the  same  as  it  is  on 
the  Lackawanna.  Cattle,  feed  and  hay  rates  to  points  on  the 
Delaware  &  Hudson  (Albany  to  Binghamton),  Lehigh  &  Hudson 
River  and  Wallkill  Valley  roads  are  the  same  from  Chicago  to 
all  stations. 

28.  Following  are  less  than  carload  rates  in  cents  per  100 
pounds  on  potatoes,  apples,  onions  butter,  eggs,  cheese,  dressed 
meats,  green  fruit  and  milk  from  various  points  on  the  defendant 
lines  to  their  respective  New  Jersey  terminals: 
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Lehtgh  ft  HudMQ  River. 


Delaware  A  Hndaon 


Wan  Shom  (Wtllkill  Valley). 


Lksisb  V&llkt. 


Binglitimloi), 

Sii^quebBDHa, 
Port  JervU. 
Grey  court, 


Oaeida 

Summitville, 
M  iiiil'ptown, 
CmiipMl  Hsll. 
WeBt  Corn  17 all, 

South  Columbia 


Cobleekill 
Saniiartn  Springs, 
New  PalU 
Campbell  Hsll, 


Poin 


White  Hftven, 

CntH'^liqua, 
Pliilljpsburgh. 
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29.  Fifteen  or  twenty  years  ago  the  bulk  of  milk  for  the  New 
York  market  was  shipped  direct  by  farmers  to  the  dealers.  Since 
then  many  additional  ^^  creameries "  ha^e  been  erected  at  points 
on  the  various  defendant  lines.  Some  are  controlled  by  associa- 
tions of  farmers.  A  considerable  number  are  owned  or  operated 
by  New  York  dealers.  The  amount  shipped  by  the  creameries 
is  often  regulated  by  daily  advices  from  New  York  consignees. 
The  surplus  milk  at  the  creamery  is  made  into  butter  and  cheese. 
The  creamery  cools  the  milk,  and  keeps  it  in  that  condition  until 
loaded  into  the  cars.  The  creamery  men  buy  milk  of  the  farm- 
ers, paying  from  10  to  20  cents  a  can  under  the  market  price,  and 
any  loss  resulting  from  surplus  of  milk  necessarily  made  into  but- 
ter and  cheese  is  borne  by  the  creamery.  A  continuance  of  dcu 
creased  demand  upon  the  creamery  by  its  New  York  consignees 
must,  however,  unless  it  occurs  at  a  time  when  there  is  greater 
profit  in  the  manufacture  of  butter  and  cheese  than  in  the  ship- 
ment of  milk,  tend  to  affect  the  price  paid  to  or  the  quantity  of 
milk  taken  from  farmers  by  the  creamery. 

Some  New  York  dealers  who  formerly  bought  milk  in  Orange 
County,  N.  Y.,  and  other  portions  of  the  nearby  district,  have 
gone  out  into  the  more  distant  fields  of  production.  Amoiig  the 
causes  for  this  action  on  the  part  of  such  New  York  dealers  are 
(1),  the  acceptance  of  a  less  price  per  quart  by  farmers  in  the  far- 
off  region ;  (2),  a  constantly  growing  demand  in  New  York  and 
adjacent  cities  which  could  not  have  been  met  by  Orange  County, 
N.  Y.,  Sussex  County,  N.  J.,  and  localities  in  counties  adjoining, 
if  all  the  milk  they  were  capable  of  producing  had  been  supplied ; 
(3),  the  more  or  less  constant  friction  and  at  times  serious  differ- 
ences between  the  nearby  farmers  and  dealers  over  prices  arbi- 
trarily fixed  by  the  Milk  Exchange ;  (4),  a  practice  followed  by 
some  nearby  producers  of  feeding  brewers'  grains  to  their  cows 
in  such  condition  or  quantity  as  to  result  in  a  poorer  quality  of 
milk.  These  circumstances  tend,  when  they  exist,  to  increase  the 
development  of  the  more  distant  milk  region  whether  the  milk 
is  carried  from  all  sources  under  a  uniform  rate  or  not.  But  the 
development  of  t!ic  far-off  milk  region  has  been  carried  far  beyond 
this  natural  demand,  and  a  total  supply  made  possible  (largely 
regulated  by  changes  in  orders  for  shipment)  which  is  much 
greater  than  the  current  requirements  of  the  cities;  and  this  has 
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been  accomplished  through  extension  of  the  uniform  rate  for  con- 
siderable distances  from  time  to  time,  through  the  free  icing  of 
milk  in  transportation  by  most  of  the  carriers,  through  solicita- 
tions by  railway  agents,  and  through  facilities  and  other  material 
aid  to  dealers  and  others  in  the  erection  of  creameries  in  the  more 
distant  localities  or  the  occupation  of  those  already  built.  This 
extension  of  the  total  milk  traffic  under  a  uniform  rate  charged 
by  all  the  defendant  lines  has  been  without  regard  to  greater  cost 
of  transportation  from  the  more  distant  regions  or  to  any  diflfer- 
ence  in  cost  of  service  on  the  several  lines  from  their  respective 
fields  of  supply.  While  this  extraordinary  development  of  distant 
milk  production  has  been  going  on,  changes  in  conditions  affect- 
ing milk  traffic  from  the  nearby  producing  region  have  also  taken 
place.  An  efficient  system  of  milk  inspection  has  been  established 
in  New  York  City.  Milk  adulteration  subjects  the  offender  to 
rigorous  prosecution,  and  the  quality  of  the  milk  sold  in  that  city 
must,  on  chemical  analysis,  come  up  to  the  prescribed  standard 
of  purity.  A  dairy  bureau  or  commissionership  has  been  estab- 
ifihed  by  the  State ;  the  keeping  of  diseased  cattle  on  milk  farms 
has  been  practically  done  away  with  under  the  operation  of  State 
law ;  and  the  fixing  of  prices  to  producers  by  a  combination  of 
dealers  known  as  the  "  Milk  Exchange  "  has  been  judicially  pro- 
hibited. The  milk  produced  in  the  nearby  section  and  shipped 
for  the  New  York  market  has,  for  several  years,  at  least,  been  of 
good  quality  and  fully  up  to  the  prescribed  standard  of  purity. 
The  dealers  rely  upon  the  nearby  section  for  a  convenient  source 
of  fresh  milk  supply.  Notwithstanding  these  changes,  the  opera- 
tion of  the  uniform  rate,  together  with  the  efforts  of  the  several 
roads  and  their  agents  to  increase  the  more  distant  milk  business 
and  the  acquired  interest  of  some  of  the  New  York  milkmen  in 
distant  creameries,  have  resulted  in  a  large  decrease  of  Orange 
County  milk  shipments  over  the  Erie,  the  principal  carrier  from 
that  section,  and  in  comparatively  little  increase,  in  the  face  of 
the  constantly  growing  demand,  on  the  Lehigh  &  Hudson  River 
and  the  Susquehanna.  The  West  Shore  traffic  has  also  dimin- 
ished. Tne  demand  as  now  apportioned  is  considerably  less  in 
the  nearby  section  than  its  farms,  particularly  in  Orange  County, 
are  able  to  supply.  This  county  could  and  would,  it  is  testified, 
have  prodnced  more  milk  than  it  has  if  the  uniform  rate  had  not 
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been  extended  for  encli  considerable  distances  over  the  variotia 
roads,  and  the  poesible  additional  amount  is  estimated  in  testi- 
mony at  from  30  to  50  per  cent.  Much  of  the  country  quite 
near  to  New  York  City  has  been  converted  into  a  suburban  resi- 
dence section  during  the  past  15  years.  Thus,  milk  on  the  I-ong 
Island  road  has  become  a  comparatively  small  item,  and  many 
localities  served  by  the  New  Jersey  Central  and  other  roads  in 
New  Jersey  have  been  similarly  atfected.  Orange  County,  N.  Y., 
also  contains  many  suburban  residences,  and  the  acreage  in  that 
county  which  could  under  sufficient  demand  be  devoted  to  milk 
production  is  apparently  somewhat  less  that  it  would  have  been 
several  years  ago.  The  value  of  farming  land  in  this  county  and 
in  most  of  the  less  distant  milk  producing  localities  is  greater 
tliaii  tliat  of  fluch  land  in  the  far-off  region,  and  to  that  extent, 
and  any  difference  in  the  prices  of  feed  whicli  may  exist,  it  costs 
more  to  produce  milk  in  the  nearby  'region  than  in  the  much 
more  distant  districts. 

30.  On  the  Erie,  class  rates  to  Jersey  City,  Hornellsville,  331 
miles,  to  Great  Bend,  200  miles,  inchisive,  are  on  classes  1  to  6, — 
35,  30,  25,  18, 15  and  13  cents,  respectively.  The  same  rates  also 
apply  from  points  on  the  Jefferson  or  Carbondale  branch,  218 
miles  from  Jersey  City.  These  class  rates  decrease  station  by 
station  or  by  short  groups,  so  that  from  Port  Jervia,  87  miles  from 
Jersey  City,  they  are  23,  20,  16,  11,  9^  and  8i  cents,  and  from 
Turner's,  46  miles,  they  are  17,  14,  12,  8,  64  and  5J  cente. 
Somewhat  higher  rates  are  charged  from  branch  lines  east  of  Port 
Jervis.  On  the  Lehigh  &  Hudson  River  connection  the  first  class 
rate  from  Belvidere,  116  miles  from  Jersey  City,  is  28  cents,  but 
Great  Meadows,  105  miles,  to  Stone  Bridge,  62  miles,  take  first 
class,  20  cents,  and  Maybrook,  on  the  Orange  County  branch, 
has  a  first-class  rate  of  18  cents  to  Jersey  City. 

All  Susquehanna  stations  in  New  York  74  to  88  miles  from 
Jersey  City  take  the  same  class  rates  (first  class  22  cents).  From 
all  stations  on  the  Wallkill  Valley  to  Weeliawken  the  class  rates 
are  the  same,  30  cents  first  class.  On  the  West  Shore  class  rates 
are  on  a  basis  of  39  cents  first  class  from  Bowmansville,  417  miles 
from  Weehawken,  35  cents  from  Oakfield,  395  miles,  34  cents 
from  Maiiliiis  Centre,  27U  miles,  and  are  graded  downwards  from 
Bhorter  distance  stations  or  groups.     The  Ontario  &  Western  first- 
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class  rate  to  Weehawken  is  35  cents,  Kenwood,  264  miles,  to  Wal- 
ton, 179  miles,  and  also  on  the  Scran  ton  Branch  and  Utica  Divis- 
ion. Class  rates  on  the  Delhi  and  New  Berlin  branch  are  somewhat 
higher.  From  Walton  they  decrease  in  short  groups,  at  Bloom- 
ingburgh,  88  miles,  the  first-class  rate  is  23  cents,  at  Middletown, 
78  miles,  20  cents,  and  Campbell  Hall,  68  miles,  18  cents. 

The  Lackawanna  class  rates  from  South  Columbia,  N.  Y.,  310 
miles  from  Hoboken,  are  on  the  basis  of  35  cents  first  class,  and 
so  are  practically  all  other  milk  stations  on  its  main  line  and 
branches  in  New  York  and  on  the  Delaware  &  Hudson  connec- 
tion, and  also  stations  on  the  Jjackawanna  in  Pennsylvania  to 
Factory ville,  Pa.,  160  miles  from  Hoboken,  with  slight  variation 
in  the  third-class  rate.  From  Delaware,  N.  J.,  on  or  near  the 
State  line,  and  about  80  miles  from  Hoboken,  the  first-class  rate 
is  23  cents.  The  class  rates  of  the  Lehigh  Yalley  are  similarly 
arranged,  the  35  cent  rate  applying  at  its  New  York  milk  stations 
and  ending  with  La  Grange,  Pa.,  195  miles  from  Jersey  City. 

Class  rates  on  the  New  Haven  road  to  New  York  City  are  20 
cents  first  class  from  Pittsfield,  Mass.,  163  miles,  and  17  cents 
from  Newtown,  Conn.,  72  miles,  its  farthest  and  nearest  milk 
stations. 

31.  As  the  transportation  service  is  conducted,  milk  is  a  very 
desirable  kind  of  traffic  to  the  defendant  roads.  As  prior  find- 
ings show,  the  Erie  is  among  those  on  which,  from  the  method 
of  transportation,  the  cost  of  service  is  least,  while  on  the  Lack- 
awanna and  Lehigh  Yalley  the  cost  of  service  is  relatively  much 
greater.  Economically  conducted,  milk  transportation  on  all  the 
lines  is  highly  profitable. 

32.  The  return  of  empty  cans  is,  as  before  found,  part  of  the 
transportation  service  rendered  by  defendants,  for  which  they 
charge  a  total  rate  of  32  cents  on  milk.  Empty  milk  cans  are  1^ 
times  first  class  in  the  "Official  Classification"  in  force  over  the 
defendant  roads.  The  empty  milk  can  weighs  about  20  pounds, 
and  the  weight  of  an  average  carload  of  about  160  cans  (on  the 
Lackawanna,  Ontario,  and  substantially  so  on  the  Erie)  is  3,200 
pounds,  If  tons.  The  practical  limit  of  the  short  distance  traffic 
on  the  Erie,  Lackawanna,  Ontario  &  Western  and  Lehigh  Yalley 
is  from  80  to  100  miles,  to  Port  Jervis,  Delaware,  Bloomingburgh 
or8ammitville,and  Catasauqua,  on  their  respective  lines,  and  the 
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first-class  rates  between  New  Jersey  terminals  and  these  points 
range  from  23  to  25  oents.     Empty  milk  cans  in  any  quantity, 
carloads  or  less,  may  be  shipt)ecl  to  those  points  at  H  times  the  first- 
class  rate  independently  of  their  haviiig  been  used  k.  bring  milk 
for  the  New  York  market,  and  the  charge  per  can  of  5sO  poands 
for  such  shipment  would  be  7  or  7i  cents  in  100  pound  lots.. 
On  this  basis,  7^  cents  out  of  the  32-cent  rate  is  applicable 
to  the  service  rendered  in  returning  empty  cans  for  such  short- 
distance  traffic.     This  excludes  the  consideration  that  such  cans 
are  returned  by  the  fast  milk  service,  but,  on  the  other  hand,  it 
takes  no  account  of  the  fact  that  the  same  or  like  cars  and  crews^ 
required  to  carry  milk  down  must,  to  do  the  business,  be  ready 
at  the  shipping  points  for  the  next  day's  supply,  whether  there 
is  any  return  load  or  not     In  the  decision  of  the  Howdl  du^ 
the  Commission  found  that  '^  taking  into  account  the  return  of 
empty  cans,  the  rate  per  100  pounds  charged  upon  milk  ship- 
ments is  about  29^  cents."     The  uniform  milk  rate  was  then  35- 
cents,  making  an  allowance  of  h\  cents  for  the  return  of  the  can. 
This  was  determined  on  the  basis  of  200  cans  to  the  car,  making 
10  tons  down  and  2  tons  of  empties  back.    An  average  load  down 
of  IGO  cans  of  milk  and  back  of  the  like  number  of  empties  gives 
8  tons  down  and  1\  tons  back,  and  apportioning  the  rate  of  32 
cents  to  such  tonnage  results  in  26f  cents  for  the  milk  business 
down  and  5J  cents  for  the  haul  of  empties  back  regardless  of  the 
distance  carried.     Seven  and  one-half  cents  for  the  return  of 
empties,  therefore,  represents  more  than  the  tonnage  share  due 
to  the  empty  cans  on  the  basis  of  the  rate  fixed  by  defendants 
themselves  for  the  entire  service  from  the   most  distant  milk 
stations,  and  is  substantially  equal  to  defendants'  established  rate 
for  the  independent  shipment  of  milk  cans  in  any  quantity  for 
distances  of  80  to  100  miles  from  the  terminal. 

33.  Practically  all  of  the  Lehigh  Valley  and  Lackawanna  milk 
goes  over  long  distances  except  that  which  is  transported  wholly 
in  New  Jersey.  An  estimate  of  the  shipments  of  milk  in  1895 
from  nearby  localities  in  New  York,  New  Jersey  and  Connecti- 
cut transported  through  different  States  is  arrived  at  from  prior 
findings  on  the  ba^sis  of  SO  per  cent  of  the  Erie  traffic  (including 
all  Lehigh  &  H'adson  Kiver  shipments),  15  percent  of  Ontario c& 
Western  shipn\ents,  40  per  cent  of  the  Susquehanna  business,  25- 
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per  cent  of  the  West  Shore  and  50  per  cent  of  the  New  Haven 
shipments.  According  to  these  proportions  such  nearby  milk 
shipments  amounted  in  1895,  on  the  basis  of  total  cans  carried  as 
stated  in  the  6th  finding,  to  less  than  2,000,000  cans,  and  less 
than  25  per  cent  of  the  total  milk,  cream  and  condensed  milk 
carried  by  the  defendant  and  all  lines  to  the  terminals  in  that 
year.  An  increase  of  30  per  cent  of  this  output  carried  through 
different  States  from  the  nearby  milk  region  only  amounts  to  an 
addition  of  600,000  cans, — about  double  the  estimated  amount  of 
traffic  lost  from  the  Erie  main  line  and  branches  in  Orange 
County  between  1892  and  1895.  Such  loss  in  Erie  traffic,  the 
decrease  on  the  West  Shore,  and  the  only  slight  increases  on  other 
nearby  roads,  may  be  partially  due  to  the  diversion  of  milk  to 
eondensaries  in  that  section,  but  the  testimony  is  that  condensing 
companies  have  also  been  establishing  plants  in  more  distant  dis- 
tricts. The  total  of  about  8,000,000  cans  carried  to  New  York 
by  all  lines  in  1895  was  an  increase  in  10  years  of  over  47  per 
cent  of  the  amount  transported  in  1886.  An  average  yearly 
increase  of  4  per  cent  in  the  New  York  demand  is  reasonably 
certain,  and  such  percentage  is  likely  to  be  more  than  4  per  cent 
on  account  of  the  greater  additions  to  the  city  population  in 
each  succeeding  year.  Such  additional  yearly  demand,  the  lim- 
ited capacity  of  the  nearby  field  and  the  tendency  in  a  consid- 
erable portion  of  that  region  toward  a  decrease  of  acreage 
applicable  to  milk  production,  the  apparently  somewhat  less  cost 
of  production  to  farmers  in  the  distant  districts,  the  less  price 
which  has  been  accepted  by  such  producers,  the  milk  transporta- 
tion facilities  afforded  by  all  the  long  distance  roads,  and  the 
large  number  of  creameries  in  operation  on  such  roads, — are  all 
conditions  which  operate  directly  to  increase  shipments  from  the 
more  distant  regions,  and  which  together  must  necessarily  pre- 
vent any  very  great  or  permanent  diminution  of  such  shipments 
resulting  from  somewhat  lower  transportation  rates  for  the  lesser 
service  from  the  shorter  distance  localities. 
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CONCLUSIONS. 


The  roads  of  the  Elmira,  Cortland  &  Northern  Bailroad  Oo. 
and  the  Delaware  &  Hudson  Canal  Co.  wholly  in  New  Fork  are 
employed  in  connection  with  the  Lackawanna,  under  a  ^^  common 
arrangement"  for  continuous  carriage  or  shipment,  in  the  trans- 
portation of  milk  and  cream  from  points  in  New  York  to  Hobo- 
ken,  N.  J.,  and  the  provisions  of  the  Act  to  Regulate  Commerce 
apply  to  such  transportation  and  the  carriers  engaged  therein. 
The  transportation  of  milk  or  cream  by  any  of  the  defendants  to 
Hoboken,  Jersey  City  or  Weehawken,  which  is  performed  wholly 
within  the  State  of  New  Jersey,  is  not  subject  to  regulation  under 
that  Act. 

A  further  question  of  jurisdiction  is  raised  by  the  Susquehanna 
as  to  65  per  cent  of  the  milk  transported  by  it  from  points  in  the 
State  of  New  York.  It  claims  that  such  portion  of  its  milk 
from  New  York  points,  though  carried  through  New  Jersey,  is 
delivered  by  it  in  New  York  City,  and  that  transportation  bo 
conducted  between  points  in  the  same  State  is  not  subject  to  tlie 
Federal  statute.  The  decision  of  the  United  States  Supreme 
Court  in  Lehigh  VaUey  R.  Co.  v.  PennayJ/vaniaj  145  U.  S.  194, 
36  L.  ed.  673,  4  Inters.  Com.  Rep.  87,  is  relied  upon  by  counsel 
for  the  Susquehanna  as  authority  for  a  ruling  that  traffic  shipped 
between  points  in  the  same  State,  but  passing  through  anoUier 
State  in  the  course  of  transportation,  is  not  within  the  provisions 
of  that  statute ;  and  in  their  brief  counsel  call  attention  by  cita- 
tion to  the  fact  that  this  Commission  regarded  the  Lehigh  YaUey 
Case  as  such  authority  in  Chamber  of  Commerce  of  Minneapolu 
V.  Chicago,  M.  &  St.  P.  R.  Co.  5  I.  C.  C.  Rep.  571.  We  did 
not  have  occasion  to  decide  the  question  in  the  Mirmea^^xjlis  Case^ 
and  our  reference  there  to  the  Supreme  Court  decision  was  that 
it  seemed  to  have  the  effect  of  excluding  commerce  between 
])oints  in  the  same  State  which  passes  through  another  State  from 
regulation  by  the  Federal  government.  The  question  is  now  dis- 
tinctly raised  as  to  the  greater  part  of  the  milk  traffic  shipped 
over  the  Susquehanna  from  New  York  State  points,  and  we  have 
carefully  examined  and  considered  the  Lehigh  VaUey  decision 
with  a  view  of  determining  whether  it  is  actually  controlling,  as 
claimed  by  counsel.  That  case  involved  the  right  of  the  State  of 
Pennsylvania  to  tax  the  receipts  of  the  Lehigh  Valley  Company 


MILK  PBODUOBBS'  PBOTBOTIVB  A8S0.  Y.  DELAWABE,  L.  A  W.  B.  00.  159 

from  traffic  shipped  between  points  in  that  State,  but  passing 
throagh  New  Jersey  in  course  of  transportation,  so  far  as  such  re- 
ceipts arose  from  service  over  the  Lehigh  Valley  mileage  within  the 
State  of  Pennsylvania.  There  was  no  dispute  as  to  the  amount 
of  the  tax,  and  the  only  question  raised  was  whether  the  State 
could  lay  a  tax  upon  the  business  at  all.  The  Supreme  Court 
upheld  the  validity  of  the  tax  involved.  Whatever  other  or 
broader  application  may  be  given  to  language  used  or  principles 
considered  by  the  court  in  that  case,  the  decision  was  conflned  to 
the  question  of  taxation  on  what  was  done  or  earned  within  the 
State.  The  Lehigh  Valley  carried  the  property  from  a  point  in 
Pennsylvania  to  the  New  Jersey  line  and  just  across  it  to  Phil- 
lipsburg,  N.  J.,  and  from  thence  the  continuous  carriage  was  by 
arrangement  conducted  by  the  Pennsylvania  Kailroad  Company  to 
Philadelphia,  Pa.  If  the  State  of  Pennsylvania  had  attempted  to 
regulate  the  aggregate  charge  or  charges  made  for  the  entire 
transportation  through  different  States,  we  think  the  court  would 
have  had  an  entirely  different  case  to  consider.  In  this  milk  case, 
the  Susquehanna,  in  carrying  from  Middletown,  N.  T.,  to  Jersey 
City,  N.  J.,  is  admittedly  engaged  in  interstate  transportation,  and 
the  carriage  from  Jersey  City,  N.  J.,  to  New  York  City,  N.  Y., 
across  the  Hudson  River,  whether  performed  by  ferry  or  lighter, 
is  also  transportation  between  different  States.  Yet  its  contention 
is  that  by  combining  these  two  interstate  transportations  the  ser- 
vice becomes  intrastate,  and  the  commerce  internal  to  the  State 
of  New  York.  A  State  and  an  interstate  transportation  may  be 
combined  and  made  continuous  so  as  as  to  extend  the  interstate 
service  over  the  whole  distance ;  but  we  are  unable  to  understand 
how  two  distinctly  interstate  carriages  can,  on  being  connected 
and  made  continuous,  be  contracted  into  purely  state  transporta- 
tion because  the  beginning  and  ending  points  happen  to  be  in  the 
same  State,  so  as  to  give  that  State  jurisdiction  of  the  whole 
transportation.  The  Lackawanna  receives  freight  at  New  York 
City,  takes  it  across  the  river  to  New  Jersey,  and  through  that 
State  and  the  State  of  Pennsylvania  to  Binghamton,  N.  Y. ;  and 
out  of  the  total  distance  of  about  208  miles  less  than  15  are 
within  the  State  of  New  York.  Granting  that  New  York  may 
impose  a  tax  on  the  gross  receipts  of  the  Lackawanna,  represented 
by  its  mileage  in  New  York,  on  traffic  between  points  in  that 
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State,  does  it  follow  that  New  York  can  also  regulate  the  freight 
charges  and  passenger  fares  of  the  Lackawanna  for  the  whole 
distance  between  New  York  City  and  Binghamton,  N.  Y.  ?  We 
think  Tiot.  If  neither  of  the  States  through  which  the  transporta- 
tion is  conducted  has  power  to  regulate  the  entire  transportation 
or  the  compensation  exacted  therefor,  it  does  follow,  we  think, 
that  such  power  is  vested  in  the  general  government.  This  Com- 
mission held,  in  1888,  in  New  Orleans  Cotton  Exchange  v.  Ginr 
cinnati,  N.  0.  (&  T.  P.  B.  Co.  2  I.  C.  C.  Rep.  876,  2  Inters. 
Com.  Rep.  289,  that : 

'^AU  commerce  is  subject  to  regulation ;  that  wholly  within  a 
State  and  subject  to  its  sovereign  power  bv  the  State ;  that  among 
the  States  and  with  foreign  nations  and  not  wholly  within  the 
sovereign  power  of  any  one  State  by  the  United  States,  for  the 
reason  that  to  be  effectual,  regulation  must  be  uniform,  at  least 
not  conflicting.  Commerce  between  Shreveport  and  New  Orleans, 
while  crossing  on  the  ferry  between  Delta,  La.,  and  Vicksbui^, 
Miss.,  is  not  subject  to  regnlation  by  the  State  of  Louisiana.  The 
business  of  transferring  freight  by  the  ferrv  between  the  two 
States  is  interstate  commerce.  Gloucester  l^erry  Company  v. 
Pennsylvania^  114  U.  S.  196,  29  L.  ed.  158, 1  Inters.  Com.  Kep. 
382. 

''  "While  passing  through  Mississippi,  after  passing  from  Louisi- 
ana, this  commerce  is  interstate,  and  subject  alone  to  interstate 
regnlation.  It  is  not  subject  at  any  place  between  Shreveport  and 
New  Orleans  to  regulation  by  both  the  State  and  the  Cfongress. 
It  passes  by  continuous  carriage  from  Louisiana  to,  and  through, 
the  State  of  Mississippi.  It  is  not  transportation  *  wholly  within 
one  State.'  It  is  subject  to  regulation  by  the  provision  of  the  Act 
to  Regulate  Commerce,  and  the  Commission  has  jurisdiction  to 
revise  the  rates  when  the  parties  interested  in  them  are  before  it" 

The  Lehigh  Valley  decision  is  not  necessarily  in  conflict  with 
this  view.  The  Supreme  Court  called  attention  in  that  decision 
to  the  fact  that  the  case  was  one  of  taxation,  and  not  one  o^ direct 
regulation^  citing  Pacific  Coast  S.  S.  Co.  v.  Board  of  M.  Comre* 
9  Sawy.  253,  as  indicating  the  distinction.  In  the  case  so  cited, 
the  California  Commission  sought  to  regulate  commerce  between 
ports  of  that  State  when  carried  by  a  line  of  vessels  navigating  the 
Pacific  Ocean  more  than  a  marine  league  from  the  shore.  Mr. 
Justice  Field,  sitting  as  circuit  justice  and  writing  the  opinion, 
said :  "  To  bring  the  transportation  within  the  control  of  the 
State,  as  part  of  its  domestic  commerce,  the  suhject  transported 
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must  he  within  the  entire  voyage  under  the  exclusive  jwriediction 
of  the  Stated  That  decision  seems  to  rest  entirely  upon  the  com- 
merce clause  in  the  Constitution  of  the  United  States.  If  the 
steamship  or  vessel  plying  between  California  ports  was,  while  on 
the  ocean,  engaged  in  commerce  with  foreign  nations,  as  was  ob- 
served in  the  Lehigh  Valley  decision  in  discussing  Lc/rd  v.  Oood- 
aU,  JSr.  (&  P.  S.  S.  Co.  102  U.  S.  541,  26  L.  ed.  224,  then  a  rail- 
road  company  in  carrying  between  points  in  the  same  State,  by  a 
route  which  passes  through  another  State,  is  as  clearly  engaged  in 
commerce  among  the  States  while  operating  in  the  second  State. 
The  effect  in  either  case  is  to  deny  the  jurisdiction  of  the  State 
wherein  the  shipment  commences  and  terminates  to  regulate 
transportation  over  the  entire  distance  when  the  route  passes  be- 
yond its  borders. 

In  Covington  <fe  C.  Bridge  Co.  v.  Keni/acky^  154  XJ.  S.  204,  38 
L.  ed.  962,  4  Inters.  Com.  Rep.  649,  decided  since  the  Lehigh 
Valley  Caee^  the  power  of  a  State  to  tax,  and  its  power  to  pre- 
scribe a  scale  of  charges  for  the  use  of,  instrumentalities  of  inter- 
state commerce  are  carefully  distinguished.  The  Supreme  Court 
held  that  the  action  of  Kentucky  in  prescribing  tolls  to  be  charged 
over  a  bridge  between  Covington,  Ky.,  and  Cincinnati,  O.,  was  a 
r^ulation  of  interstate  commerce.  ^^  It  is  obvious  that  the  bridge 
could  not  have  been  built  without  the  consent  of  Ohio,  since  the 
north  end  of  the  bridge  and  its  abutments  rest  upon  Ohio  soil ; 
and  without  authority  from  that  State  to  exercise  the  right  of  emi- 
nent domain,  no  land  could  have  been  acquired  for  that  purpose. 
It  follows  that,  if  the  State  of  Kentucky  has  the  right  to  regulate 
the  travel  upon  such  bridge  and  fix  the  tolls,  the  State  of  Ohio 
has  the  same  right,  and  so  long  as  their  action  is  harmonious  there 
may  be  no  room  for  friction  betw^een  the  States ;  but  it  would 
scarcely  be  consonant  with  good  sense  to  say  that  separate  regula- 
tions and  separate  tariffs  may  be  adopted  by  each  State  (if  the  sub- 
ject be  one  for  State  regulation),  and  made  applicable  to  that 
portion  of  the  bridge  within  its  own  territory."  After  showing 
how,  through  a  conflict  of  State  interests,  different  tolls  might  be 
established  by  each  State,  the  Supreme  Court  held :  "  Congress, 
and  Congress  alone,  possesses  the  requisite  power  to  harmonize 
such  differences,  and  to  enact  a  uniform  scale  of  charges  which 
will  be  operative  m  both  directions."  A  practicable  transporta- 
7  LiT£K8.  Com.  11 
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tion  route  exists  from  Covino;ton,  Ky.,  to  Louisville,  Ky.,  over  the 
bridge  to  Cincinnati,  through  Ohio  and  Indiana  to  Jefferson ville, 
and  across  a  bridge  to  Louisville.  Kentucky  cannot  prescribe  the 
tolls  over  either  bridge,  nor  the  transportation  charges  between 
Cincinnati,  O.,  and  Jefferson  ville,  Ind.,  nor  can  it  authorize  the 
construction  of  such  a  line  or  control  its  operation,  and  it  follows 
that  it  could  not  regulate  the  aggregate  charges  over  that  route 
between  Covington  and  Louisville.  For  the  same  reasons,  Hew 
York  is  without  power  to  authorize  the  construction  of  a  route 
like  the  Susquehanna  from  Middletown,  N.  T.,  through  New 
Jersey  to  New  York  City,  or  to  control  the  operation  of  such  a 
route,  or  to  regulate  charges  made  thereover  between  Middletown 
and  New  York  City. 

In  Texas  cfe  P.  H,  Co.  v.  Interstate  Commerce  Commission 
{The  l77iport  Bate  Case),  162  U.  S.  197,  40  L.  ed.  940,  5  Inters. 
Com.  Rep.  405,  the  Supreme  Court  was  called  upon  to  determine 
what  commerce  was  subject  to  the  provisions  of  the  Act  to  Ulu- 
late Commerce.  The  court  said :  "  It  would  be  difficult  to  use 
language  more  unmistakably  signifying  that  Congress  had  in 
view  the  whole  field  of  commerce  {excepting  commerce  wholly 
within  the  State),  as  well  that  between  the  States  and  Territories 
as  that  going  to  or  coming  from  foreign  countries." 

We  hold  in  this  case  that  the  Susquehanna  Company  is  as  much 
subject  to  regulation  under  the  Act  to  Regulate  Commerce  in 
respect  of  the  portion  of  its  milk  business  from  New  York  points 
which  it  carries  ihrough  New  Jersey  and  claims  to  deliver  in 
New  York  City  as  it  is  in  regard  to  other  interstate  transportation 
in  which  it  is  engaged. 

A  further  question  as  to  the  right  of  the  complaining  associa- 
tion to  maintain  the  proceeding  as  against  seveitil  of  the  defend- 
ants was  raised  chiefly  in  argument,  but  based  upon  denials  on 
information  and  belief  in  the  answers  of  such  defendants  that 
members  of  the  complainant  or  those  whom  it  represents  are 
engaged  in  shipping  milk  over  their  lines  to  their  respective 
terminals.  Complainant  alleged  in  its  petition  that  it  complained 
not  only  on  behalf  and  in  the  interest  of  itself  and  its  members, 
but  also  on  behalf  of  all  other  farmers,  producers  or  shippers  of 
cream,  milk  and  buttermilk  from  all  shipping  points  on  the  de- 
fendant roads  to  Hoboken,  Weehawken,  Jersey  City  and  New 
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York.  The  complamt  is  against  the  same  uniform  or  blanket 
milk  rate  and  cream  rate  for  all  distances  on  each  line  as  fixed  by 
agreement  or  consent  of  all  the  lines.  The  complainant^  whether 
representing  its  own  members,  or  specially  authorized  to  represent 
other  shippers,  or  assuming  in  addition  to  represent  shippers 
engaged  in  the  same  industry  on  some  of  the  lines,  was  entitled 
to  bring  and  maintain  this  proceeding — affecting  rates  on  milk 
supplied  for  a  common  and  necessarily  limited  market — against 
all  the  defendants  engaged  in  carrying  for  that  market;  and  the 
milk  rates  charged  on  all  of  these  lines  from  the  various  points  of 
shipment  are  properly  involved  in  the  controversy.  Moreover, 
a  defendant  is  not  entitled  to  have  a  complaint  dismissed  as  to  it 
^^  because  of  the  absence  of  direct  damage  to  the  complainant,'' 
and  it  is  the  duty  of  this  Commission,  under  express  direction  in 
the  Act,  to  ^^  execute  and  enforce  "  the  provisions  of  that  statute. 

The  complaint  alleges  that  defendants'  milk  rates  for  longer 
and  shorter  distances  over  the  same  line,  in  the  same  direction, 
are  in  violation  of  the  fourth  section  of  the  statute.  We  find  noth- 
ing in  the  facts  to  sustain  this  allegation,  and  the  point  was  not 
pressed  in  argument.  Charging  the  same  aggregate  rates  for 
longer  and  shorter  distances  does  not  contravene  the  provisions  of 
section  4,  though  such  charges  may  constitute  violations  of  other 
provisions  in  the  statute.  Jamea  <&  M.  Buggy  Co.  v.  Cincinnati^ 
N.  0.  <&  T.  P.  R.  Co.  4  I.  C.  C.  Kep.  744,  3  Inters.  Com.  Kep. 
682. 

The  findings  show  that  on  some  of  the  lines  passes  entitling  the 
holder  to  free  transportation  as  a  passenger  are  issued  to  shippers 
or  dealers  on  account  of  the  interstate  milk  traffic  of  the  road. 
The  issuance  of  such  passes  for  interstate  transportation  is  an 
offense  against  the  law,  as  affording  transportation  for  an  inter- 
state journey  at  less  than  established  fares  or  charges;  and 
whether  the  pass  issued  entitles  the  holder  to  interstate  passage 
or  not,  if  granted  on  account  of  the  interstate  transportation  of 
freight,  it  results  in  a  "rebate"  or  "device"  whereby  the  pass 
holder  obtains  such  freight  transportation  not  only  at  something 
Icfls  than  tariff  rates,  but  for  a  less  net  price  than  is  exacted  from 
persons  not  so  favored  who  are  shippers  of  like  traffic  transported 
under  similar  conditions  between  the  same  points.  The  giving  of 
free  or  reduced  transportation  to  shippers  of  or  dealers  in  milk 
carried  bv  a  road  to  interstate  destinations  is  unlawful. 
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Tho  Lackawanna  and  Lehigh  Yallej  are  parties  to  agreemei/ts 
entered  into  mainly  for  the  purpose  of  developing  their  milk 
traffic,  and  under  which  compensation  is  afforded  to  the  other 
contracting  parties  equal  to  a  considerable  share  of  the  gross  re- 
ceipts from  the  transportation.  Such  compensation,  as  the  busi- 
ness has  been  increased  or  ^^  developed  "  on  the  Lackawanna,  or 
may  become  greater  on  the  Lehigh  Yalley,  seems  extravagant, 
but  whether  either  agreement  is  disadvantageous  to  the  carrier  or 
otherwise  is  matter  for  it  to  determine.  ^^  Improvident  manage- 
ment of  the  road  is  primarily  a  matter  of  internal  or  corporate 
concern,  to  be  dealt  with  by  the  corporation  and  its  creditors  among 
themselves."  Shainherg  v.  Delawa/re^  L.  cfe  W.  R.  Co.  4  L  0.  C. 
Rep.  660,  3  Inters.  Com.  Rep.  502.  But  extraordinary  or  unnec- 
essary cost  of  operation  or  management  cannot  be  permitted  to 
cause  unreasonable  or  unjust  rates,  discriminations,  preferences  or 
prejudices.    Shamherg  v.  Delaware^  L.  cfe  TT.  R.  Co.  supra. 

The  main  subject  for  decision  is  whether  defendants'  uniform 
rate  on  milk  and  uniform  rate  on  cream  from  all  stations  to  their 
respective  delivering  terminals  in  New  Jersey  or  in  New  York 
City  are  unlawful,  and,  if  so,  to  what  extent. 

Counsel  on  both  sides  have  cited  decisions  of  the  Commission  in 
support  of  their  respective  views  as  to  the  application  of  the  un- 
due preference  clause  of  the  law  to  this  case.  The  Commission 
held  in  UoweU  v.  N&w  York,  L.  E.  <fe  W.  R.  Co.  (Ths  HomU 
Milk  Case\  2  I.  C.  C.  Eep.  272,  2  Inters.  Com.  Rep.  162,  and  also 
in  Imperial  Coal  Co.  v.  Pittsburg  db  L.  E.  R.  Co.  2  I.  C.  0.  Rep. 
618,  2  Inters.  Com.  Rep.  436,  cases  relied  upon  by  the  defense, 
that  proof  of  tangible  injury  must  be  shown  to  make  the  prefer- 
ence or  prejudice  arising  from  a  group  rate  unreasonable  or  undue. 
But  it  was  also  said  in  the  prevailing  opinion  in  the  Imperial  Coal 
Case  that  "  if  the  effect  of  disregarding  distance  is  to  impose  bur- 
dens for  the  benefit  of  others  on  those  who  have  the  natural 
advantage  of  location,  it  is  unjust  and  cannot  be  sanctioned ; "  and 
in  the  Howell  2lilk  Case  it  was  determined  on  the  facts  by  a 
majority  of  the  Commission  that  "  it  is  not  shown  that  the  addi- 
tion of  new  territory  at  any  time  has  operated  to  the  prejudice  of 
the  old."  This  Commission  held  in  the  later  cases  oiEau  Claire^ 
5  L  C.  C.  Rep.  265,  Minneapolis^  5  L  C.  C.  Rep.  571,  and  James 
4k  Abbott,  5  I.  C.  C.  Rep.  613,  that  each  community  is  entitled  to 
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the  benefits  arising  from  its  location  and  natural  conditions. 
Fixing  rates  with  a  view  of  equalizing  commercial  conditions  was 
also  condemned  in  the  Eau  Claire  Case,  In  the  case  of  Newland 
V.  Northern  P.  R,  Co.  6 1.  C.  C.  Rep.  131,  the  same  grain  rate  from 
grouped  stations  200  or  more  miles  apart  was  held  to  deny  to  the 
producer  nearer  the  market  the  advantages  of  his  location.  We 
said  further  in  that  case  that  '^  the  practice  of  making  one  rate  on 
the  same  product  over  a  very  large  district,  and  thus  equalizing 
the  burdens  of  transportation  to  the  same  market,  is  only  justifi- 
able under  special  and  exceptional  circumstances."  .  The  complaint 
also  presents  the  further  question  as  to  the  reasonableness  and 
justice  of  the  uniform  rate  as  applied  to  this  traflSc  from  the  various 
shipping  points  on  the  several  lines. 

Unlike  most  cases  in  which  the  legality  of  group  or  uniform 
rating  has  been  questioned,  the  traffic  which  is  the  subject  of  pres- 
ent consideration  constitutes  the  great  bulk  of  an  important  daily 
food  supply  for  New  York  and  adjacent  cities  which,  because  of 
its  extra  perishability,  can  be  drawn  only  from  sources  accessible 
by  daily  rail  communication  from  the  market  of  consumption  and 
sale ;  and,  on  the  other  hand,  the  sale  or  demand  in  such  market 
is  necessarily  limited  to  the  quantity  required  for  daily  consump- 
tion. While  the  available  milk  supply  should  at  all  times  be 
sufficient  to  meet  the  needs  of  consumers  in  such  a  market,  a  sur- 
plus of  this  commodity  cannot,  because  of  its  perishability,  be 
kept  over  or  reshipped  for  sale  in  other  cities.  Under  such  cir- 
cumstances, the  shipments  are  practically  limited  to  the  amount 
of  daily  consumption,  and  this  fact  emphasizes  the  duty  of  the 
carriers  to  establish  rates  which  will  not  deprive  producers  more 
favorably  situated  with  reference  to  and  dependent  upon  that 
market  of  part  of  their  trade  in  a  limited  traffic,  or  prevent  them 
from  supplying  their  share  of  the  greater  demand  due  to  increase 
in  the  city  population  or  in  consumption  per  capita.  Furnishing 
an  extra  perishable  article  like  milk  in  no  greater  quantities  than 
is  required  for  daily  use  in  a  given  city  is  a  business  which  falls 
naturally  to  those  producers  nearest  to  the  city  who  are  able  to 
provide  the  needed  supply.  As  was  said  by  the  Commission  in 
the  Howell  Case :  "  Prudence  would  influence  railroad  manascers 
to  confine  the  collection  of  milk  within  the  territory  in  which  it 
can  be  most  cheaply  handled,  and  to  extend  the  milk  system  no 
further  than  the  increasing  growth  of  the  demand  should  require." 
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TIjia  milk  which  is  carried  nnder  r  single  rate  cliar^d  by 
agreement  or  concnrrent  action  of  all  the  lines  for  aU  ahijipinw 
digtances  on  each  line,  must  be  regarded  as  one  mais  of  traffic 
destined  for  consumption  only  in  New  York  and  adjacent  cities. 
It  lias  been  largely  varied  in  amount  for  each  line,  and  the  pro- 
ducing localities  served  by  it,  according  as  greater  inducements 
have  been  afforded  in  the  way  of  creamery  leases  or  sales,  cheap 
ice,  labor,  and  other  local  advantages,  refrigeration  in  transporta- 
tion, quick  service,  convenient  delivery  and  like  facilities,  and  by 
the  lower  price  at  which  milk  of  good  quality  may  be  sold  in  locali- 
ties reached  by  the  line.  There  has  been  uniformity  in  charge 
and  absence  of  uniformity  as  to  service  and  traffic  indncementa 
on  the  lines  west  of  the  Hudson  River.  Natural  dieadvantapres 
of  more  distant  producers  have  been  thereby  overcome,  and  pro- 
ducers nearer  the  market  have  been  denied  recognition  of  their 
more  favorable  location.  Under  the  present  system,  the  amount 
of  the  uniform  transportation  charge  is  made  the  subject  of  agree- 
ment between  the  principal  carriers  west  of  the  Hudson  River, 
and  the  cost  to  dealers  in  the  city  market  of  milk  brought  over 
both  long  and  short  distances  is  thereby  practically  or  nearly 
equalized.  This  situation  facilitates  agreements  among  the 
dealers  as  to  the  price  paid  to  producers,  and  it  does  not  operate 
to  prevent  them  from  fixing  a  standard  scale  of  charges  to  the 
different  classes  of  eonsiiin,';ra.  Benefits  which  may  accroe  to 
New  Tork  City  consumers  under  the  uniform  milk  rate,  would 
apparently  be  enhanced  rather  than  diminished  under  transportv 
tion  rates  properly  graded  or  grouped,  and  no  higher  than  rea- 
sonable from  the  more  distant  sources  of  supply. 

The  findings  demonstrate  what  was  found  not  to  be  the  fact 
in  the  Howell  Case,  "  that  the  addition  of  new  territory,"  in  con- 
nection with  methods  adopted  for  developing  the  business,  "  tias 
operated  to  the  prejudice  of  the  old."  The  nearby  section,  com- 
prised within  a  radius  of  100  miles  of  New  York  by  direct  lines, 
has  participated  but  little  in  the  more  than  47  per  cent  increase 
in  the  New  York  supply  during  the  ten  years  including  1895. 
While  this  is  partly  due  to  diversion  of  land  in  that  section  to 
other  than  dairy  uses,  much  of  it  is  directly  ascribable  to  the 
transfer  of  the  patronage  of  many  New  York  dealers  to  the  dis- 
tant producers  resulting  from  inducements  offered  by  the  long 
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distance  roads.  It  is  probable  that  in  course  of  time  the  milk 
demand  in  the  New  York  market  will  equal  the  producing  capacity 
of  all  the  various  localities  included  within  the  present  uniform 
rate  territory,  and  this  is  considered  in  the  findings ;  but  it  is  also 
probable  that  the  carriers  will  be  able,  through  improved  trans- 
portation methods,  to  bring  milk  daily  over  much  greater  dis- 
tances than  they  do  now,  and  deliver  it  at  their  New  York  City 
tenninals  in  good  condition  and  at  a  suitable  hour.  The  course 
of  the  West  Shore  in  recently  extending  the  uniform  milk  rate  to 
a  point  near  Buffalo,  so  as  to  cover  a  total  distance  of  417  miles 
from  its  Weehawken  terminal,  illustrates  this  view.  The  inter- 
ests of  all  milk  producers,  whether  located  within  50  or  250  miles 
of  New  York  City  on  any  of  the  lines,  in  retaining  the  share  of 
this  traffic  to  which  their  nearer  location  would  naturally  entitle 
them,  are  plainly  imperilled  under  a  uniform  rate  for  the  trans- 
portation service.  This  milk  territory  when  the  Howell  Case  was 
decided  was  much  less  extensive  than  it  is  now,  and  what  has  since 
been  done  by  carriers  under  the  uniform  rate  system  to  add  to  the 
volume  of  their  traffic,  with  little  regard  to  its  origin  or  the  cost  of 
service,  would  doubtless  be  continued  in  greater  or  less  degree,  if 
that  system  should  be  retained.  As  the  service  is  now  performed, 
the  single  rate  for  all  distances  is  fair  neither  as  between  the  car- 
riers nor  as  between  the  differently  situated  producers. 

But  whether  the  area  of  supply  has  been  unnecessarily  in- 
creased or  not  under  the  uniform  rate  and  the  practices  of  the 
carriers,  the  right  of  producers  nearer  the  market  to  a  rate  which 
is  reasonable  in  itself  for  the  service  rendered,  and  relatively  rea- 
sonable as  compared  with  the  rate  charged  for  the  service  to  other 
producers  of  milk,  must  be  upheld.  Considering  the  character 
and  constancy  of  the  traffic,  a  transportation  charge,  which  is 
about  25  per  cent  of  the  value  of  the  milk,  applied  on  distances 
as  short  as  50,  75  or  90  miles  seems  clearly  excessive ;  and  when 
the  same  rate  is  applied  by  the  bame  carrier  over  distances  of 
from  264  to  335  or  more  miles,  so  that  much  greater  service  is 
rendered  for  a  charge  no  higher  than  is  imposed  on  any  of  the 
shorter-distance  milk,  disparity  in  treatment  as  to  a  highly  desira- 
ble and  easily  handled  traffic  is  shown  to  a  degree  that  has  not 
been  justified  in  this  case.  While  the  service  is  special,  particu- 
larly in  the  matters  of  speed,  safe  carriage  and  prompt  delivery. 
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and  refrigeration  when  necessary,  the  traffic  is  regular  for  each  day, 
and  specified  equipment  and  crews  can  be  constantly  employed  in 
the  service,  with  all  tlie  economy  resnlting  from  snch  conditions. 
While  the  service  costs  more,  it  yields  more,  and  the  findings  show 
that  per  ton  moved  the  revenue  from  milk  is  four  or  five  times 
the  revenue  derived  from  freight  generally.  Under  economical 
operation  the  32-cent  rate  on  milk  and  50-cont  rate  on  cream  must 
afford  a  reasonable  profit  to  the  carriers  for  the  service  rendered 
by  them  over  the  extreme  distances  of  264  to  335  miles  shown  in 
this  case.  Whatever  service  beyond  ordinary  freight  service  may 
be  necessary  to  provide  transportation  for  the  shorter-distance 
milk  is  also  required  for  milk  from  the  longer-distance  points, 
and,  to  some  extent,  more  of  such  extra  service  is  needed  by  the 
latter.  That  the  carriers  may  find  it  necessary  to  provide  special 
train  service  on  account  of  the  volume  of  their  business  in  a  par- 
ticular line  of  traffic,  like  milk,  is  no  reason  for  greatly  dispropor- 
tionate rates  on  less  distant  milk,  some  of  which,  as  on  the  Erie 
east  of  Port  Jervis,  or  on  the  Ontario  &  Western  south  of  Eloom- 
ingburgh,  requires  comparatively  little  or  no  icing,  and  much  less 
fast  service  than  is  necessary  to  bring  the  long-distance  milk  to 
the  terminal  at  a  suitable  hour  for  delivery.  It  costs  the  carriers 
more  to  transport  milk  from  the  longer-distance  points  of  ship- 
ment ;  it  costs  something  more  to  transport  a  car  of  milk  for  every 
additional  mile  it  is  hauled,  both  in  fuel  and  wear  on  track  and 
equipment,  and  sometimes  something  for  additional  labor. 

The  present  system  of  a  uniform  or  blanket  rate  on  milk  and 
also  on  cream  from  all  stations  on  the  various  defendant  lines 
west  of  the  Hudson  Eiver  must  be  held  unlawful  under  both 
sections  1  and  3  of  the  Act  to  Regulate  Commerce,  and  the 
resnlting  unreasonableness,  injustice  and  wrongful  prejudices  and 
preferences  should  be  corrected. 

Charging  32  cents  on  a  40-quart  can  of  milk  weigliing  100 
pounds,  and  no  more  than  12  cents  on  a  15-quart  case  of  bottled 
milk  also  weighing  about  100  pounds,  nor  more  than  9.6  cents  on 
a  12-quart  case  of  about  70  pounds,  being  the  same  per  quart,  \  of 
a  cent,  on  each,  or  carrying  for  32  cents  2  J  times  the  weight  when 
the  shipment  is  in  bottles  or  cases  instead  of  in  cans,  is  a  disparity 
in  rate  for  like  weight  carried,  or  in  service  for  like  rate,  for 
which  th  ire  has  been  little  attempt  at  justification  in  this  case. 
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Several  witnesses  in  the  employ  of  defendant  carriers  considered 
the  bottle  or  case  rate  too  low  as  compared  with  the  rate  on  cans. 
One  witness  endeavored  to  justify  the  difference  by  the  fact  that 
more  of  the  filled  cases  and  many  more  empty  cases  can  be  car- 
ried in  a  car  than  is  possible  or  practicable  with  the  shipment  in 
cans ;  bnt  this  results  in  no  advantage,  since  it  appears,  as  shown 
in  the  finding  that  under  the  same  rate  on  case  and  can  milk  the 
car  loaded  with  cans  yields  about  86  per  cent  greater  revenue 
than  the  car  loaded  with  cases.  It  is  suggested  in  one  of  the 
briefs  as  a  reason  why  the  same  rate  should  be  charged  that  the 
bottle  method  has  come  in  vogue  because  it  largely  enables 
the  consumer  to  obtain  clean  and  pure  milk.  It  is  true  that  by 
shipping  in  the  smaller  package,  the  bottle,  the  identity  of  milk 
sent  from  a  given  point  or  by  a  particular  shipper  may  be  pre- 
served, but  we  are  unable  to  see  how  that  or  any  other  safeguard 
as  to  quality  constitutes  a  reason  for  equal  rather  than  higher 
rates  on  a  grade  better  than  that  which  is  handled  in  large 
cans,  especially  when  the  quality  of  the  can  milk  generally  sent 
to  and  used  in  the  New  York  market  is  conceded  to  be  quite  up 
to  the  standard  prescribed  by  law.  On  the  other  hand,  it  is  plain 
that  the  producer  shipping  in  cans  from  a  point  where  bottling 
is  also  done  by  a  condensary,  a  creamery,  or  by  another  shipper, 
pays  much  more  per  hundred  pounds,  including  the  can,  than  the 
shipper  in  bottles,  including  the  bottles  and  case,  for  transporta- 
tion to  the  same  point.  Besides,  the  bottle  milk  sells  usually  at 
a  slight  advance  per  quart  over  milk  delivered  from  the  can. 
The  drippings  from  ice  placed  in  the  box  containing  bottle  milk, 
during  a  portion  of  the  year  at  least,  resulting  in  damage  to  the 
car,  is  also  an  item  to  be  considered  in  connection  with  the  greater 
weight  carried  by  defendants  in  transporting  milk  shipped  in  that 
way.  The  facts  indicate  that  the  rates  on  milk  in  cans  should  be 
lower  than  those  on  bottle  milk  from  all  stations  by  at  least  ^  of 
a  cent  a  quart,  and  if  we  were  only  dealing  with  the  question  of 
discrimination  in  favor  of  the  bottle  method,  we  should  have 
little  diflSculty  in  ordering  that  diflference  to  be  made  effective. 
But  independently  of  what  should  be  the  just  relation  of  rates  on 
can  and  bottle  milk,  the  case  requires  determination  of  what  are 
reasonable  and  otherwise  lawful  rates  on  milk  in  cans  from 
Ftnt^.T)?;  on  the  various  lines.     This  constitutes  the  main  branch 
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ijf  tlie  investij;ation,  and  in  view  of  the  anbstantial  reductions  to 
he  ordered  in  can  inilk  rates  from  the  nearer  stations,  we  think  it 
advisable,  under  all  the  circumBtancea,  to  refrain  for  the  present 
from  disturbing  the  rate  on  milk  when  shipped  in  bottles.  Tliat 
rate,  |  of  a  cent  per  quart,  is  no  more  than  reaeonable  compeusa- 
tion  to  the  carriers  for  serpice  rendered  in  carrj'ing  shiptnents  in 
bottles  from  the  less  distant  points  where  the  reductions  in  can 
milk  rates  will  be  made  effective,  and  the  carriers  will  be  enjoined 
from  diminishing  the  differences  so  resulting  in  can  and  bottle 
milk  rates  from  such  stations.  On  the  contrary,  we  beUeve  that 
the  mte  per  quart  on  bottle  milk  could  well  be  made  ^  of  a  cent 
per  quart  higher  from  all  milk  shipping  stations  than  is  charged 
on  shipments  in  cans,  and  that  the  carriers  would  only  be  serving 
their  just  interesta  by  so  doing.  The  proportion  of  bottle  milk 
and  cream  ranges,  as  computed  from  statements  filed  for  1894, 
from  less  than  4  per  cent  of  the  total  milk  and  cream  on  the 
Ontario  &  Western  to  between  13;^  and  16  per  cent  on  the  Erie 
and  Lackawanna,  and  such  percentages  of  total  traffic,  in  view  of 
the  constantly  increasing  New  York  demand,  are  not  regarded  as 
having  operated  to  greatly  diminish  the  general  custom  of 
shipping  milk  in  cans.  The  foregoing  considerations,  in  connec- 
tion with  the  further  peculiar  condition  that  ordering  a  uniform 
difference  of  -^  of  a  uent  a  quart  in  favor  of  can  railk  would 
operate  to  eitlier  reduce  the  can  rate  from  the  far-off  points  as 
low  as  24  cents  or  to  raise  the  bottle  milk  rate  8  cents  per  40 
quarts  from  those  points,  indicate  tiiat  the  general  adjustment  of 
rates  on  can  and  bottle  milk  should,  for  the  present,  be  left  for 
the  carriers  to  arrange. 

Upon  consideration  of  all  the  facts  and  circnmstances,  and 
taking  into  account  the  peculiarities  of  this  milk  and  cream 
service,  we  conclude  as  follows; 

That  tliere  should  be,  instead  of  the  present  common  group 
with  uniform  rates  per  40-quart  can  of  32  cents  on  milk  and  50 
cents  on  cream,  at  least  four  divisions  of  stations,  each  division  or 
group  taking  different  rates  as  hereiuafter  indicated.  The  first 
group  sliould  extend  40  miles  from  the  terminal  in  New  Jersey. 
This  distance  is  still  within  New  Jereey  except  a  few  miles  over 
the  Erie  and  West  Shore  {the  Ontario  &  Western  running  over 
the  West  Shore  tracks  from  Cornwall,  N.  Y.,  to  Weeliawken, 
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N.  J.,  52  miles,  and  not  carrying  traffic  from  points  below  Corn 
wall),  and  there  are  few  if  any  interstate  shipments  of  milk  from 
points  in  this  group.  The  second  group  should  cover  a  distance 
of  60  miles,  ending  at  points  about  100  miles  from  the  terminal. 
The  third  group  will  embrace  stations  within  the  next  90  miles 
and  extend  about  190  miles  from  the  terminal.  The  fourth 
division  will  comprise  stations  beyond  190  miles. 

Ordinarily,  the  branch  line  traffic  should  pay  more,  but  most  of 
the  branch  lines  in  the  nearby  section  are  short,  all  of  them  have 
heretofore  been  given  main  line  rates  on  this  traffic,  and  some  of 
them  pass  through  main  line  stations  of  other  roads  or  lead  to  or 
near  the  Hudson  River  where  the  traffic  is  affected  by  the  com- 
petition of  a  line  of  steamers.  Again,  with  an  additional  charge 
over  main  line  rates  from  nearby  branch  line  points,  applying  the 
same  rate  on  main  and  branch  lines  in  the  distant  region,  which 
the  long-distance  carriers  will  doubtless  deem  necessary,  would 
hardly  be  consistent.  In  view  of  these  facts,  we  think  that  the 
group  distances  and  rates  for  this  traffic  should  be  made  to  apply 
on  branch  as  well  as  on  main  lines. 

The  rates  charged  on  milk  in  40-quart  cans  should  not  exceed 
23  cents  from  the  first  or  40-mile  group  of  stations,  26  cents  from 
the  second  or  60-mile  group,  nor  29  cents  from  the  third  or  90- 
mile  group.  A  rate  of  32  cents  per  40-quart  can  of  milk  from 
stations  more  distant  than  190  miles  is  not  unreasonable.  Cream 
is  four  or  five  times  more  valuable  than  milk,  and  we  see  no  reason 
for  disturbing  the  present  difference  of  18  cents  in  the  rates  on 
these  commodities. 

On  the  basis  of  the  present  rates  per  40-quart  can  of  32  cents  on 
milk  and  50  cents  on  cream  from  stations  more  than  190  miles 
from  the  point  of  delivery,  the  rates  on  shipments  in  cans  from 
;the  various  groups  will  be  as  follows : 

Group  1.  —  40  miles  from  terminal 
Can  Milk,        23  cents.  Can  Cream,        41  cents. 

Group  2.  —  Next  60  miles. 
Can  Milk,        26  cents.  Can  Cream,        44  cents. 

Group  3.  —  Next  90  miles. 
Can  Milk,        29  cents.  Can  Cream,        47  cents. 

Group  4.  —  Beyond  190  miles  from  terminal. 
Can  Milk,        32  cents.  Can  Cream,        50  centa. 
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These  relations  should  be  maintained,  and  any  necessary  grad* 
ing  at  the  end  of  one  and  the  beginning  of  another  groap  shonid 
apply  over  the  shortest  possible  distance.  It  will  be  noted  that 
the  3-cent  lower  rate  on  can  milk  from  each  less  distant  groap  is 
substantially  10  per  cent  less  than  the  rate  from  stations  in  the 
preceding  more  distant  group;  and  that  for  each  division  of 
stations  the  cream  rate  in  cans  is  18  cents  higher  than  the  can 
milk  rate  from  such  station.  Any  reduction  which  may  hereafter 
be  made  in  the  present  rate  of  f  of  a  cent  a  quart  on  bottle  milk 
should  be  followed  by  corresponding  change  in  the  rate  from  each 
group  on  can  milk,  and  any  lowering  of  the  rate  on  cream  in  bot- 
tles should  also  result  in  like  change  in  can  cream  rates.  Nothing 
here  said  is  intended  to  preclude  the  carriers  from  increasing  their 
rates  on  bottle  milk  and  cream  without  changing  the  rate  on  the 
same  article  when  shipped  in  40-quart  cans. 

The  foregoing  group  distances  are  not  applicable  to  the  Ulster 
&  Delaware  road.  This  line  passes  by  difficult  grades  over  the 
Catskill  Mountains,  and  all  its  milk  is  gathered  beyond  the  moun- 
tains between  Bloomville,  N.  Y.,  its  terminus,  175  miles  from 
Weehawken,  and  a  point  on  its  line  at  or  near  Fleischmann's,  N. 
Y.,  132  miles  from  Weehawken.  The  present  rates  on  milk  and 
cream  over  this  line  from  the  territory  mentioned  do  not  appear 
to  be  unreasonable  or  otherwise  unlawful,  under  the  circum- 
stances. This  road  connects  with  the  West  Shore  at  Kingston, 
which  is  about  88  miles  from  Weehawken.  The  second  or  60- 
mile  group  runs  out  100  miles  from  that  terminal,  and  for  the 
Ulster  &  Delaware,  we  think  the  third  group  from  the  terminal 
should  end  at  about  130  miles  on  that  road  from  Weehawken, 
and  the  remainder  of  its  mileage,  about  50  miles,  should  constitute 
its  fourth  group,  from  which  32  and  50-cent  rates  on  can  milk 
and  cream  are  not  deemed  unreasonable.  Any  shipments  made 
from  points  on  this  road  in  the  second  group  out  from  Weehawken 
or  from  the  third  group  of  30  miles  above  mentioned,  should  not 
be  charged  higher  than  the  maximum  rates  herein  determined 
for  the  second  and  third  groups  on  other  lines ;  and  what  is  abovi' 
required  in  case  of  reduction  in  the  rate  on  bottle  milk  or  cream 
is  also  to  be  observed. 

Using  the  short-line  dibtance,  all  points  on  the  Wallkill  Valley 
come  within  the  second  or  60-mile  group.     A  few  points  on  the 
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Lehigh  &  Hndson  River  via  the  Erie,  are  in  the  third  group,  but 
thoee  points  may  be  reached  by  other  connections  over  distances 
which  come  within  the  second  group.  The  rates  from  all  points 
on  the  Wallkill  Valley  and  Lehigh  &  Hudson  River  should  not 
exceed  those  applicable  from  the  second  or  60-mile  group. 

Points  on  the  Jefferson  division  or  Carbondale  branch  of  the 
Erie  are  in  group  4  by  the  Erie  distance,  but  some  of  them  are  in 
group  3  by  a  shorter  distance  route  via  the  Scran  ton  branch  of 
the  Ontario  &  Western.  The  Erie  should  charge  group  3  rates 
from  points  on  its  Carbondale  branch  which  can  be  reached  over 
distances  less  than  190  miles  by  using  the  Scranton  branch  of  the 
Ontario  &  Western,  and  it  is  hereby  granted  such  relief  from  the 
operation  of  the  4th  section  as  may  be  necessary  to  enable  it  to 
lawfully  effect  that  purpose. 

The  Susquehanna  is  entitled,  on  shipments  of  milk  and  cream 
from  New  York  points  which  it  carries  through  New  Jersey  and 
delivers  in  New  York  City,  to  charge  such  an  addition  to  its  rate 
to  Jersey  City  as  is  reasonably  warranted  by  the  greater  cost  of 
delivering  in  New  York. 

The  New  Haven  road  runs  through  entirely  different  territory 
from  that  which  is  penetrated  by  the  other  defendant  lines.  It 
gets  no  milk  within  72  miles  of  New  York  and  none  beyond  163 
miles  from  that  city,  making  a  milk  territory  of  about  91  miles, 
and  its  rates  are  now  upon  a  much  lower  scale  than  is  charged  by 
other  carriers  or  than  is  herein  found  lawful  for  such  carriers  over 
like  distances  from  the  terminal.  Rates  of  25  cents  per  40-quart 
ean  of  milk  or  cream,  22^  cents  per  30-quart  can  and  20  cents  per 
20-quart  can,  for  the  group  distances  above  mentioned  having 
been  heretofore  maintained  and  being  now  in  effect  will  have  no 
greater  influence  upon  the  traflSc  of  the  other  carriers  or  the  in- 
terests of  producers  along  other  lines  under  the  changes  in  rates 
to  be  made  on  such  other  lines.  The  New  Haven,  while  charging 
only  25  cents  per  40-quart  can,  also  charges  1  cent  per  quart  on 
bottled  milk  or  cream.  That  it  makes  no  lower  charge  on  milk 
than  on  cream  may  be  open  to  some  criticism,  but  its  rate  on  milk 
is  already  reasonably  low,  and  we  do  not  feel  inclined  to  disturb 
its  schedule  on  that  account.  No  order  will  now  be  entered  as 
against  that  company. 

Although  we  find  little  reference  in  the  record  to  the  custom 


174  INTERSTATE   COMMERCE   REPORTS. 

of  some  of  the  carriers  to  charge  32  cents  per  can,  whether  hold- 
ing  40  quarts  or  less  quantity,  and  the  practice  on  most  of  the 
lines  is  to  ship  milk  in  40-quart  cans,  we  note  that  the  New  Haven 
road  charges  less  for  30-quart  and  for  20-qnart  cans  of  milk  and 
that  the  recent  tariff  of  the  West  Shore  provides  for  charging  the 
per  quart  rate  on  cans  holding  less  than  40  quarts.  We  think 
provision  should  be  made  by  all  the  defendants  for  a  reasonably 
less  rsiteper  can  when  the  can  capacity  is  less  than  40  quarts,  but 
a  somewhat  higher  charge  ^^  qtcart  on  cans  of  less  than  40-quart 
capacity  would  be  proper. 

The  groups  or  divisions  herein  defined  appear  to  include  sta- 
tions on  the  various  lines  as  follows : 

Main  Lines. 

Group  1 40  miles  from  terminal.    28-cent  rate. 

West  Shore Tappan,  N.  T.,  19  miles,  to  Jones  Point,  N.  Y.,  80  laXk&L 

Erie Suffern,  N.  1.,  81  miles,  to  Tuxedo,  N.  Y.,  87  milea. 

Group 2 Next  60  miles.    26cent  rate. 

West  Shore lona  Island,  41  miles,  to  Saugerties,  99  miles. 

Erie Southfield,  41  miles,  to  Pond  Eddy,  99  miles. 

Ontario  &  Western. Corn  wall,  52  miles,  to  Summitville,  98  miles. 

Susquehanna Unionville,  74  miles,  to  Middletown,  88  miles. 

Lackawanna Portland,  Pa.,  82  miles,  to  SpraguevUle,  about  96iiiileii 

Lehigh  Valley Easton,  Pa.,  76  miles,  to  Whitehall,  99  miles. 

Group  8 Next  90  miles.    29*cent  rate. 

West  Shore Catskill,  110  miles,  to  Canajoharie,  190  mfles. 

Erie Parker's  Glen,  102  miles,  to  Susquehanna,  191  miles. 

Ontario  &  Western  .Mountaindale,  101  miles,  to  Franklin,  190  miles. 

Lackawanna Henry ville,  about  101  miles,  to  New  Milford,  about  18^ 

miles. 
Lehigh   Valley Laury's,  101  miles,  to  Ransom,  189  miles. 

Qboup  4 Beyond  190  miles.    I'resent  rate  82  cents. 

Stations  on  defendant  lines  located  more  than  190  miles 
from  terminal. 

Bbanches  and  CoNNEOnONS. 

West  Shore 

Wallkill  Valley Group  2.    All  stations. 

Ulster  &  Delaware Group  2.    Stony  Hollow,  94  miles,  ta 

Olive  Branch,  98  milea 
Groups.    (30  miles.)  Brown's  station, 
101  miles,  to  Pine  Hill, 
126  miles. 
Otations  beyond  are  in  fourth 
diyision.) 
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Newburgh  branch  from  Turner'a... Group  2.    All  stations. 
New  burgh  branch  from  Greycourt.         "  " 

Pine  Island  branch ••  " 

Montgomery  branch ..............  "  " 

Middletown  A  Crawford  branch...  "  " 

Jefferson  or  Carbondale  branch.... Group  8.    Stations  from  which  short 

line  distance  tna  Scranton 
branch  of  O.  &  W.  is  190 
miles  or  less. 
Group  4.    All  other  stations. 

Lehigh  &  Hudson  Riyer Group  2.    All  stations. 

Ontario  A  Western 

Philadelphia,  R.  AN.  E.... Group  2.    All    stations    to    Hudson 

River. 

Ellenville  branch Group  2.    All  stations. 

Scranton  branch.... Group  8.    All  stations  to  Forest  City, 

190  miles. 
Group  4.     All    stations    beyond    190 
miles. 

Delhi  branch Group  8.     Stations  to  DeLanoey,  190 

miles. 
Group  4.    Delhi,  196  miles. 

Port  Jervis,  Mont.  &N.  T Grou p  3.    All  stations. 

Other  branches  and  connections Group  4     All  stations. 

Branches  and  connections  of  other  lines  are  all  beyond  the  190- 
mile  distance  reached  by  Group  3. 

The  defendants  affected  by  this  decision  should  proceed  im- 
mediately to  readjust  their  rates  in  accordance  with  the  foregoing 
conclusions,  and  publish  and  file  the  new  rate  schedules  on  or 
before  April  15  next. 
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In  THB  Matter  of  the  TARIFFS  and  CLASSIFICATIONS 
OF  THE  PENNSYLVANIA  EAILROAD  COMPANY 
AND  Other  Comfanie8. 


(No.  886.) 


Beaded  April  3,  1897. 


iBTMtfgation  of  freight  rates  charged  by  carriers  to  southern  points  during  a 
rate  war  in  June  and  July,  1894  (report  of  which  was  duly  made  and  pub- 
lished— Eighth  Ann.  Rep.  Int.  Oom.  Com.,  20-24),  discontinued  on  supple- 
mental report  and  opinion  stating  the  restoration  on  August  1,  1894,  of 
rates  in  force  prior  to  June  of  that  year,  and  citing  decision  of  Commission 
awarding  reparation  to  injured  merchants  and  dealers  at  Lynchburg,  Va. 
(6  L  C.  C.  Rep.,  882). 

Supplemental  Report  and  Opinion. 

By  the  Commission: 

On  June  21, 1894,  the  Commission  instituted  an  inquiry  in  this 
matter  on  its  own  motion  by  order  of  that  date,  stating  in  the 
recital  of  such  order  as  follows : 

"  Whereas  it  appears  to  this  Commission  from  an  inspection  of 
the  joint  tariffs  of  rates  upon  interstate  traffic  to  points  in  the 
States  of  Georgia,  Tennessee,  Alabama,  and  other  southern  terri- 
tory east  of  the  Mississippi  River  and  south  of  the  Ohio  and 
Potomac  rivers,  published  and  filed  by  the  carriers  hereinafter 
named,  that  such  carriers  in  many  cases  make  a  greater  charge 
for  the  transportation  of  such  traffic  for  a  shorter  than  a  longer 
distance  over  the  same  line  in  the  same  direction,  the  shorter 
being  included  in  the  longer  haul,  and  that  by  reason  of  recent 
changes  in  these  tariffs  of  rates  the  number  of  these  departures 
from  the  rule  of  the  statute  has  been  greatly  increased,  and  the 
disparity  between  the  rates  for  the  longer  and  shorter  distances 
has  in  many  cases  been  greatly  enlarged ;  and  also  that  there  is 
reason  to  believe  that  the  requirements  of  section  6  of  the  Act  to 
7  IfiTKBS.  Com.  12 
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Kcgnlate  Commerce,  and  the  regulations  of  this  Commission 
thereunder,  are  not  complied  with  in  the  filing  and  publishing  of 
said  tariffs,  in  this,  among  other  things,  that  notice  of  changes  in 
rates,  as  required  by  said  section,  has  not  been  given  to  this  Com- 
mission, nor  to  the  public,  as  required  by  said  regulations." 

Carriers  engaged  in  transportation  to  or  between  points  in  the 
Southern  States  and  named  in  said  order  were  thereby  required  to 
appear  before  the  (commission  in  Washington,  D.  C,  on  July  6, 
1894,  "  to  make  known  such  excuse,  explanation,  or  justification 
which  they  may  respectively  be  advised  exists  for  the  aforesaid 
nonconformity  with  the  requirements  of  the  statute  and  regula- 
tions of  this  Commission  apparent  on  the  face  of  said  tariffs;  and 
for  the  further  purpose  of  a  general  examination  and  investiga- 
tion of  their  classifications  and  tariffs  on  file  in  the  ofiSce  of  this 
Commission  now  in  use  on  their  respective  lines,  as  well  as  all 
such  as  have  been  in  use  thereon  since  April  30,  1894,  and  their 
practices  in  connection  therewith,  to  the  end  that  any  changes 
therein  may  be  made  which  shall  be  found  proper  or  necessary  in 
order  to  bring  them  and  the  conduct  of  business  thereunder  into 
more  complete  conformity  with  the  law." 

The  matter  was  duly  heard.  At  the  hearing  nearly  every  car- 
rier named  in  the  order  was  represented,  and  a  report  of  the  in- 
vestigation was  thereafter  made  and  published,  the  same  appearing 
on  pages  20  to  24,  inclusive,  of  the  Eighth  Annual  Report  of  the 
Commission  to  Congress  (1894).  It  was  found  by  the  Commission 
in  said  report  that  the  rate  war  which  prevailed  in  June  and  July, 
1894,  as  to  Southern  freight  traflSc  had  resulted  in  the  charging 
of  grossly  discriminating  and  relatively  unreasonable  rates  during 
that  period  on  almost  every  road.  But  the  rate  war  having  been 
discontinued  by  the  carriers  through  the  restoration,  on  August 
1, 1894,  of  the  rates  in  force  prior  to  June  of  that  year,  no  order 
was  entered. 

About  the  time  when  this  investigation  was  instituted  two  cases 
were  brought  by  the  Board  of  Trade  of  Lynchburg,  Va.,  against 
carriers  from  New  York  and  Boston  to  Lynchburg,  Va.,  and 
Ivnoxville,  Tenn.,  based  upon  disparities  in  rates  which  had  been 
suddenly  caused  by  large  reductions  in  rates  to  Knoxville  at  the 
commencement  of  this  southern  rate  war.  The  oause  of  com- 
plaint in  those  cases  was  removed  by  the  above  mentioned  restor- 
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ation  of  charges  on  August  1,  but  a  number  of  mercliants  and 
dealers  of  Lynchburg,  members  of  the  complaining  board  of  trade, 
intervened  in  February,  1895,  and  filed  supplemental  complaints 
alleging  damage  and  claiming  reparation.  After  hearing,  the 
reparation  claims  were  allowed  by  the  Commission  (6  I.  C.  C. 
£ep.,  632),  and  the  orders  entered  in  those  cases  against  the  car- 
riers to  Lynchburg  were  complied  with. 

With  the  foregoing  addition  to  the  published  report  of  the  in- 
vestigation, further  action  herein  appears  unnecessary,  and  an 
order  discontinuing  this  proceeding  will  be  entered ;  but  nothing 
said  in  the  original  or  in  this  supplemental  report  is  to  be  consid- 
ered as  constituting  approval  of  the  rates  of  the  carriers  named 
prior  to  or  eince  the  rate  war  of  Jane  and  July,  18d4» 


180  INTEB8TATE  OOMMEBOB   BEFOSTB. 


FREIGHT  BUREAU  OF  THE  CINCINNATI  CHAMBER 

OF  COMMERCE 

V. 

CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC 
RAILWAY  COMPANY;  Louisvillb  &  Kashville 
Railboad  Company;  et  aL 


Bedded  May  ff ,  lSd7. 


1.  A  city  la  entitled  to  benefits  arising  from  its  location,  and  the  fact  that  II 
enjoys  exceptional  advantages  in  one  respect  is  no  reason  why  it  ahoold  be 
subjected  to  discrimination  in  other  respects. 

2.  The  location  of  Cincinnati  upon  the  north  bank  of  the  Ohio  Riyer,  and 
the  fact  that  railroads  leading  south  must  cross  that  river  by  expensive 
bridges  for  which  an  arbitrary  or  toll  is  charged,  or  allowed  in  the  division 
of  rates,  justify  some  higher  differential  from  Cincinnati  over  rates  from 
Louisville,  on  the  south  bank  of  the  river,  to  destination  points  in  so-called 
"Montgomery  and  Southwestern  Territory." 

8.  Distance  is  an  important  element  in' the  determination  of  rates,  and  in  the 
absence  of  other  influences  it  is  a  controlling  factor.  When  carriers  claim 
justification  for  higher  rates  from  a  competing  locality  on  the  ground  of 
greater  distance,  and  the  complainant,  representing  such  locality,  fails  to 
show  circumstances  which  operate  to  eliminate  distance  from  considerap 
tion  or  to  counteract  its  influence,  such  higher  rates,  if  made  in  accord- 
ance with  the  principle  of  distance,  will  not  be  held  anreasonable. 

4.  While  existing  differentials  which  result  in  higher  freight  rates  from  Cin- 
cinnati than  from  Louisville  to  *' Montgomery  Territory"  and  "South- 
western Territory  "  may,  as  a  whole,  discriminate  against  Cincinnati,  the 
inequality  arises,  if  it  exists,  through  combinations  of  rates  to  Cincinnati 
and  Louisville  from  territory  north  of  the  Ohio  River  with  rates  from 
those  points  south;  there  is  no  showing  whether  the  fault  lies  with 
rates  north  or  south  of  the  river,  and  neither  of  the  carriers  operating 
north  of  the  river  is  a  party  to  this  proceeding.  It  fairly  appears,  on  the 
other  hand,  that  if  such  differentials  were  entirely  abolished,  the  rates 
from  a  large  section  north  of  the  Ohio  would  be  against  Louisville.  The 
complainant  asks  in  its  petition  that  the  higher  rates  from  Cincinnati  than 
from  Louisville  be  prohibited  ;  readjustment  of  prent  sera  praistes  y  otned 
for,  and  only  the  fact  of  distance  is  presented  as  a  basis  for  determining 
wLether  the  higher  rates  from  Cincinnati  are  unjust  or  what  rates  wonld 
be  just.    Held^  That  the  complaint  should  l>e  dismissed  without  prejudice. 
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-E  P,   Wilson  and  W.  O.  Minor  for  complainant. 

Edward  Colston  for  Cincinnati,  New  Orleans  &  Texas  Pacific 
Ey.  Co. 

Edwa/rd  Baxter  for  Lonisville  &  Nashville  R.  R.  Co. 

M.  B.  Belknap  and  others  for  the  City  of  Louisville,  Ky. 

A.  W.  FiZfo  for  the  City  of  Nashville,  Tenn. 

a.  p.  and  C.  A.  Hughes  for  Business  Men's  Association  of 
EvansviUe,  Ind. 


Report  and  Opinion  of  the  Commission. 

Peoutt,  Commissioner: 

The  Freight  Bureau  of  the  Cincinnati  Chamber  of  Commerce 
is  an  organization  of  the  business  men  of  the  city  of  Cincinnati, 
Ohio,  regularly  formed  and  maintained  for  the  purpose  of  pro- 
tecting the  transportation  interests  of  that  city.  That  organiza- 
tion prosecutes  this  complaint  to  correct  certain  alleged  discrim- 
inations made  by  the  defendants  in  freight  rates  against  Cincin- 
nati and  in  favor  of  the  city  of  Louisville,  Ky. 

Cincinnati  and  Louisville  are  both  important  centers  for  the 
distribution  of  merchandise  to  the  south,  and  are  also  the  main 
avenues  through  which  commerce  from  the  north  of  the  Ohio 
River  passes  on  its  way  across  that  river  to  the  south.  For  the 
purpose  of  establishing  rates  from  these  two  cities  and  also  from 
other  points,  the  Southern  Territory  is  thrown  into  four  divisions, 
namely :  the  Carolina  Territory,  embracing  North  Carolina  and 
the  northern  portion  of  South  Carolina;  the  Atlanta  Territory, 
embracing  the  balance  of  South  Carolina,  the  whole  of  Georgia, 
all  of  Florida  which  is  reached  by  rail,  and  a  small  portion  from 
the  northeast  comer  of  Alabama;  the  Montgomery  Territory, 
embracing  the  balance  of  Alabama  and  a  narrow  strip  from  the 
eastern  side  of  Mississippi ;  and  the  Southwestern  Territory,  com- 
prising the  section  between  the  Montgomery  Territory  and  the 
Mississippi  River.  Of  these  four  divisions,  the  Carolina  and 
Atlanta  Territories  are  much  more  extensive  than  the  Montgom- 
ery and  the  Southwestern,  in  area,  population,  and  wealth. 

The  rates  from  Cincinnati  and  Louisville  into  the  Carolina  and 
Atlanta  Territory  are  the  same.     Differentials  prevail  in  favor  of 
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Louisville  to  points  in  Southwestern  and  Montgomery  Temtory. 
The  following  tables  show  such  differentials  in  cents  per  hundred 
pounds: 

MONTOOICBBT  TSBRITOBT. 


Class 

Dlifferential 

.12     8     4 

..  10   10   10    8 

6  6    A    Bl 0    D 

7  6     4     2  12     2 

E    H    P 
4     4     4 

Southwestern  Terrftobt 

» 

Class...  

Differential 

.12     8     4 

.  10   10   10    5 

6     6    A    B    C    D 
5     5     5     4     5     5 

B  H  F 
4     6    10 

To    New   Ort.eanb   and 

Points    taking     New 
Orleans   Rate. 

Class 

Differential 

.12     8     4 

.8884 

5     6    A    Bl  C    D 
4     4     8     2)22 

E  HIF 
8     8  1  4 

To  Meridian,  Miss. 

Class 

DiflEerential 

.1^2     8     4 
.8*8     8     7 

5  6    A    B    0    D 

6  5     4     2  12     2 

E  HIF 
4     4  U 

No  question  was  made  as  to  the  fact  that  these  differentials 
against  Cincinnati  were  actually  enforced,  but  the  Louisville  & 
Kashville  Eailroad  Company,  the  city  of  Louisville,  and  the 
other  communities  similarly  affected,  undertook  to  justify  these 
rates  upon  the  following  grounds :  First,  that  the  distance  from 
Cincinnati  to  the  points  in  question  was  greater ;  second,  that  the 
location  of  Cincinnati  upon  the  north  bank  of  the  Ohio  River 
properly  subjected  its  traffic  to  an  additional  charge  in  crossing 
the  river ;  third,  that,  inasmuch  as  Cincinnati  enjoyed  the  cheaper 
freight  rate  from  the  markets  in  which  she  bought  her  supplies, 
she  ought  in  justice  to  pay  a  higher  rate  to  those  points  where 
she  disposed  of  this  same  merchandise. 

There  was  no  question  as  to  the  relative  distances  from  Louis- 
ville and  Cincinnati  into  the  Carolina  and  Atlanta  Territory. 
The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company 
under  the  style  of  "  The  Queen  &  Crescent  Route,"  operates  a 
line  of  railroad  from  both  cities  into  all  the  territories,  and  the 
Louisville  &  Nashville  Railroad  Company  also  operates  over  its 
own  iron  and  through  its  connections  into  all  the  territories. 
The  interests  of  the  Queen  &  Crescent  route  seem  to  lie  with  the 
city  of  Cincinnati,  while  those  of  the  Louisville  &  Nashville  are 
rather  with  Louisville.     By  either  one  of  these  lines  traffic  from 
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cither  city  into  Carolina  Territory  passes  through  Knoxville, 
Tenn.,  and  the  distance  from  Louisville  by  either  route  is  some 
15  miles  less  than  that  from  Cincinnati,  so  that  in  reference  to 
the  Carolina  Territory  Louisville  has  this  slight  advantage  in 
distance.  TraflSc  from  either  city  into  the  Atlanta  Territory 
passes  usually  through  Chattanooga,  Tenn.  The  distance  by  either 
route  from  Louisville  to  Chattanooga  is  substantially  20  miles 
less  than  from  Cincinnati,  so  that  in  reference  to  the  Atlanta 
Territory  Louisville  has  the  advantage  in  distance  to  this  extent. 

There  was  little  or  no  difference  between  the  parties  touching 
these  distances,  but  when  the  question  of  distance  to  the  South- 
western and  Montgomery  Territories  was  reached,  a  very  consid- 
erable difference  in  the  estimates  of  the  different  parties  appeared. 
This  difference  arose  from  the  fact  that  each  party  insisted  on 
the  right  to  compute  a  particular  distance  as  best  subserved  its 
own  purpose.  This  was  sometimes  by  taking  the  shortest 
possible  distance  by  any  combination  of  railroads ;  sometimes  by 
taking  the  combination  which  would  give  the  long  haul  to  the 
Louisville  &  Nashville  or  the  Queen  &  Crescent  route,  as  the 
case  might  be ;  and  sometimes  by  the  shortest  combination  over 
which  traffic  actually  moved.  In  the  view  we  have  taken  of  the 
case  this  last  method  is  the  only  one  which  it  is  material  to 
consider  here.  Computing  the  distances  upon  this  basis  to 
numerous  points  referred  to  in  the  testimony,  we  find  that  there 
is  a  substantial  difference  in  favor  of  Louisville  to  all  points  in 
these  two  territories.  It  is,  of  course,  impossible  to  give  an 
exact  average,  but  we  find  that  in  the  case  of  Montgomery 
Territory,  having  an  average  distance  of  500  miles  from  Louis- 
ville, the  average  distance  from  Cincinnati  would  be  70  miles 
greater,  and  that  in  the  case  of  Southwestern  Territory,  having 
an  average  distance  of  650  miles  from  Louisville,  the  distance 
from  Cincinnati  would  be  90  miles  greater.  The  distance  to 
New  Orleans  is  from  Louisville  743  miles,  from  Cincinnati  830 
miles. 

A  straight  line  drawn  from  Cincinnati  through  Louisville  to 
the  southwest  would  pass  nearly  through  the  center  of  these  two 
territories.  Louisville  is  110  miles  from  Cincinnati,  so  that  the 
average  difference  in  distance  in  a  geographical  line  from  the  two 
cities  to  all  points  in  the  two  territories  would  be  at  least  100 
miles. 
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The  Ohio  River  has  usually  been  recognized  as  a  barrier,  the 
crossing  of  which  entailed  an  unusual  expense  upon  traffic  As 
a  rule  the  bridges  across  that  river  are  not  owned  by  the  railway 
companies  controlling  the  traffic  there  to  the  north  or  to  the 
south,  but  were  originally  constructed  and  are  still  owned  by 
independent  companies.  In  some  instances  these  companies 
transfer  the  traffic  themselves,  but  usually  they  lease  the  bridge 
to  the  carrier.  This  has  occasioned  an  extra  charge  upon  all 
freight  crossing  the  river.  Formerly  the  charge  was  much 
higher.  At  the  time  of  this  hearing,  in  all  divisions  upon 
through  business  an  arbitrary  of  2  cents  per  100  pounds  in  car 
load  lots  and  3  cents  in  less  than  carload  lots  was  allowed,  and  the 
same  difference  in  rates  was  made  according  as  the  destination 
was  upon  the  north  or  south  bank  of  the  river ;  that  is,  the  rate 
to  Louisville  from  points  north  would  be  that  much  higher  than 
the  rate  to  Jeffersonville.  So,  too,  the  rate  from  St  Louis  to 
Louisville  and  Cincinnati  was  the  same,  although  the  distance  to 
Cincinnati  was  68  miles  greater;  but  it  was  said  upon  the  part  of 
the  defendant,  and  not  denied,  that  this  was  owing  to  the  location 
of  Cincinnati  upon  the  north  bank  of  the  Ohio.  As  appears 
later,  the  bridge  at  Cincinnati  over  which  the  Queen  &  Crescent 
route  is  operated  is  owned  by  the  railroad  itself,  so  that  traffic 
passing  over  that  route  is  not  in  fact  subjected  to  any  bridge  toll 
as  such. 

As  already  stated,  Cincinnati  and  Louisville  are  both  centers  of 
distribution.  The  merchants  and  manufacturers  of  these  two 
cities  purchase  their  supplies  in  the  eastern  and  northern  markets 
ai.J  wholesale  to  the  Southern  Territory  in  question.  The  rate 
from  the  eastern  markets  to  these  cities  is  less  to  Cincinnati  than 
to  Louisville ;  that  is,  the  Cincinnati  merchant  can  purchase  his 
goods  in  New  York  or  Philadelphia  and  transport  them  to  Cin- 
cinnati cheaper  than  can  the  Louisville  merchant ;  and  it  would 
appear  that  the  difference  in  this  freight  rate  is  about  the  same 
in  favor  of  Cincinnati  as  is  the  differential  against  that  city. 

It  also  appeared  that  from  points  farther  west,  like  Buffalo  and 
Pittsburg,  the  rate  to  Cincinnati  was  lower  tlian  to  Louisville ; 
but  the  complainant  earnestly  contended  that  while  this  might  be 
true,  the  advantage  in  the  freiglit  rate  to  Cincinnati  was  much 
more  than  overcome  by  the  differential  against  Cincinnati  when 
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the  goods  were  shipped  out,  and  insisted  that  with  reference  espe- 
cially to  the  great  States  of  Ohio,  Indiana,  Illinois,  Michigan  and 
Wisconsin,  the  rates  were  such  that  merchandise  was  diverted  to 
Louisville  both  when  it  would  naturally  be  distributed  from  Louis- 
ville or  Cincinnati,  and  when  it  was  simply  shipped  through  one 
of  these  points  upon  its  way  south.  For  instance,  Columbus, 
Ohio,  is  116  miles  from  Cincinnati,  and  226  miles  from  Louisville. 
The  rates  were,  on  the  first  six  classes: 

To  Cincinnati 25  22  20  13  9  8 

To  New  Albany 85  82  24  16  14  11 

Difference  in  fuyor  of  Cincinnati 10  10  4  3  5  3 

Montgomery  differential  against  Cincinnati 10  10  10  8  7  6 

Leaving  a  net  difference  against  Cincinnati  upon  classes  3, 4, 5  and 
6,  of  6,  5,  2  and  3  cents,  respectively.  The  rate  is  made  to  New 
Albany  since  the  rate  from  New  Albany  to  southern  points  is  the 
same  as  the  rate  from  Louisville,  although  the  rate  to  Louisville 
would  be  about  2  cents  per  100  pounds  greater.  The  above  re- 
salt  would  mean  that  while  the  distance  from  Columbus  to  Mont- 
gomery and  Southwestern  points  was  somewhat  in  favor  of  Cin- 
cinnati, the  rates  were  such  that  all  freight  of  classes  3,  4,  5  and 
6,  mast  necessarily  pass  through  Louisville  on  its  way  to  this  ter^ 
ritory. 

The  complainant  furnished  us  with  many  comparative  tables 
like  the  above,  the  correctness  and  fairness  of  which  were  some- 
times questioned  and  sometimes  conceded  by  the  Louisville  & 
Nashville  Company.  Such  tables  are  apt  to  be  misleading  from 
the  fact  that  the  classification  in  use  north  and  south  of  the  Ohio 
River  is  not  the  same ;  that  in  use  to  the  north  being  the  "Official" 
Classification  while  the  "Southern"  Classification  is  used  south  of 
the  river.  Again,  it  is  undoubtedly  possible,  by  a  judicious  selection 
of  localities,  to  establish  the  fact  that  either  Cincinnati  or  Louis- 
ville has  the  advantage  in  this  respect.  Without  taking  up  partic- 
ular cases,  however,  we  are  of  the  opinion,  and  find  from  the  testi- 
mony introduced  before  uSj  that  in  respect  to  the  classes  1,  2,  3, 
4,  6,  and  6,  the  rates  from  this  territory  are  against  Cincinnati  on 
the  last  three  classes.  We  think  that  it  fairly  appears  that  upon 
the  first  three  classes  they  are  as  favorable  to  Cincinnati  as  to  Louis- 
ville and  perhaps  a  trifle  more  so.  We  mean  that  merchandise 
embraced  within  the  last  three  classes  could  be  transported  from 
the  greater  part  of  this  territory  to  points  in  Montgomery  and 
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Sonthwestem  Territory  more  cheaply  through  Louisville  than 
through  Cincinnati,  and  this  would  often  be  so  when  the  total  dis- 
tance was  in  favor  of  Cincinnati. 

That  this  must  have  been  so  appears  from  the  fact  that  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  road  insisted  upon  its  right 
and  was  allowed  to  ^'shrink  the  rate"  upon  such  merchandise  pass- 
ing through  Cincinnati  sufficiently  to  make  the  rate  the  same  as 
it  would  be  through  Jefferson  ville  to  points  in  the  Montgomery 
Territory.  We  understand  this  to  mean  that  the  last-named  rail- 
road was  allowed  to  make  the  rate  the  same  through  Cincinnati 
that  it  would  be  through  Jeffersonville,  and  to  accept  that  much 
less  as  its  division  of  the  through  rate. 

No  testimony  whatever  was  introduced  as  to  classes  A,  B,  O,  D, 
E,  H,  F,  and  Q.  These  classes  cover,  generally  speaking,  meat, 
hay,  grain,  flour,  meal  and  other  products  of  grain,  and  would  em- 
brace a  considerable  portion  of  the  total  tonnage  from  western 
cities  to  southern  points.  There  was  nothing  to  show  whether  the 
rate  from  points  in  this  territory  to  Cincinnati  and  Louisville,  re- 
spectively, was  or  was  not  a  reasonable  rate,  nor  whether  the  trans- 
portation, which  would  be  by  different  lines,  was  or  was  not  un- 
der the  same  conditions.  None  of  the  carriers  participating  in 
such  transportation  north  of  the  Ohio  River  were  parties  to  this 
proceeding. 

In  1866  the  Louisville  &  Nashville  Railroad  Company  com- 
pleted its  road  from  Louisville  to  Cincinnati  This  gave  Cincin- 
nati an  all-rail  line  through  Louisville,  Knoxville  and  Chatta- 
nooga into  all  the  Southern  Territory.  The  distance  from  Cin- 
cinnati to  Louisville  is  110  miles,  and  all  traffic  from  Cincinnati 
by  this  line,  into  whatever  part  of  the  Southern  Territory  it  was 
destined,  passed  over  this  greater  distance.  The  Louisville  & 
Nashville  Company  early  established  a  heavy  differential  against 
Cincinnati  upon  all  this  traffic.  In  1878  the  differentials  by  classes 
were: 

1         28456AB«ODBH         FO 
20        17      14      12     10       9        7       8         7        7         8        IS        U 


In  1880  the  Cincinnati  Southern  Railroad  was  opened  for  opera- 
tion. By  this  line  the  difference  in  distance  from  Cincinnati  and 
Louisville  to  Chattanooga  was  reduced  from  110  to  about  20  miles. 
This  made  the  distance  from  Cincinnati  into  Carolina  and  Atlanta 
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Territories  substantially  the  same.  Cincinnati  therefore  insisted 
that  the  differentials  against  it  upon  traffic  to  these  territories 
should  be  abolished.  Traffic  from  Cincinnati  into  Montgomery 
and  Southwestern  Territories  did  not  go  to  Chattanooga,  and  the 
distance  into  those  territories  was  not,  therefore,  correspondingly 
reduced,  although  it  was  lessened  some  25  miles.  The  result  was 
a  new  agreement  in  1880  by  which  the  differentials  into  Carolina 
and  Atlanta  Territories  were  abolished  and  the  differentials  into 
Montgomery  and  Southwestern  Territory  fixed  as  follows: 
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8 
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6 

6 
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10 

10 

10 
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6 

4 

6 

6 

10 

16 

These  differentials  continued  in  force  until  1886,  when  the  roads 
whose  interests  lay  with  Cincinnati  secured  a  reconsideration  of 
this  question  and  a  submission  of  it  to  Commissioner  Ogden. 
From  his  decision  an  appeal  was  taken  to  Judge  Cooley,  who 
passed  upon  the  whole  question  as  an  arbitrator.  He  affirmed  the 
report  of  Commissioner  Ogden  with  some  minor  alterations,  and 
fixed  the  differentials  as  they  now  exist.  Keither  party  was  satis- 
fied with  the  result,  but  all  parties  have  acquiesced  in  the  decision 
ever  since  as  the  best  practical  solution  of  the  difficulties  pre- 
sented by  the  situation. 

Louisville  and  Cincinnati  are  both  basing  points  in  rate  making, 
and  any  disturbance  of  rates  at  these  points  disturbs  the  rates 
over  large  areas.  The  Louisville  &  Nashville  Company  insisted, 
and  it  is  undoubtedly  true,  that  upon  the  strength  of  these  differ- 
entials business  interests  have  been  developed  and  become  fixed 
which  would  be  seriously  disturbed  by  any  alteration  of  the 

rates. 

The  Cincinnati  Southern  Bailroad  extends  from  Cincinnati  to 

Chattanooga.  It  was  built  by  the  city  of  Cincinnati,  or  under 
some  arrangement  by  which  that  city  furnished  the  financial  aid 
necessary  to  its  construction.  The  road  embraces  as  apart  of  its 
line  the  bridge  across  the  Ohio  River  at  Cincinnati.  It  was 
completed  and  opened  for  traffic  in  1880.  Soon  after  its  comple- 
tion it  was  leased  to  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company,  a  corporation  organized  under  a  charter  from 
the  State  of  Ohio  for  the  purpose  of  leasing  and  operating 
the    Cincinnati    Southern    Railway.      The    lease  is  from  the 
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trustees  of  the  city  of  Cincinnati,  and  the  amount  of  the  rental 
was  determined  by  public  competition.  The  lease  is  for  the  term 
of  twenty-five  years,  the  rental  being  $800,000  per  annum  for 
the  first  five  years;  $900,000  per  annum  for  the  second ;  $1,000,- 
000  per  annum  for  the  third;  $1,090,000  per  annum  for  the 
fourth;   and  $1,250,000  per  annum  for  the  last 

The  Business  Men^s  Association  of  Evansville,  Ind.,  filed  a  vig- 
orous protest  against  the  abolishment  of  these  differentials,  setting 
forth  substantially  the  same  grounds  of  objection  as  were  urged 
by  the  Louisville  &  Nashville  Railroad  Company.  The  Board  of 
Trade  of  the  City  of  Louisville  was  represented  upon  the  hea^ 
ing  and  made  the  same  claims. 

The  complainant  insisted  that  the  differentials  in  qnestion  were 
maintained  by  the  Southern  Bail  way  &  Steamship  Association; 
that  the  Louisville  &  Nashville  Railroad  Company  dominated  this 
association,  and,  therefore,  that  the  rates  in  question  were  not  the 
act  of  the  railways  leading  from  Cincinnati  into  the  disputed  terri- 
tory, but  that  these  railways,  if  left  free  from  the  dictation  of 
that  association,  would  abolish  the  differentials. 

We  have  practically  no  evidence  submitted  in  this  case  as  to 
the  organization  or  operation  of  the  Southern  Railway  &  Steam- 
ship Association,  except  the  articles  of  association,  which  were 
attached  to  and  made  a  part  of  the  answer  of  the  Louisville  & 
Nashville  Railroad  Company.  In  these  it  is  stated  that  the  object 
of  the  association  is  ''  the  establishment  and  maintenance  of  tar^ 
iffs  of  uniform  rates,  to  prevent  unjust  discrimination,  such  as- 
necessarily  arises  from  the  irregular  and  fluctuating  rates,  which 
inevitably  attends  the  separate  and  independent  action  of  trans- 
portation lines."  The  association  covers  the  territory  in  question. 
Rates  within  that  territory  are  made  by  the  association,  and  every 
member  is  required  under  a  penalty  to  maintain  the  rate  ordered, 
and  no  other  rate.  Membership  is  voluntary,  and  any  member 
can  at  any  time  withdraw,  and  thereupon  become  free  to  make 
whatever  rate  it  may  elect.  Both  the  Queen  &  Crescent  line  and 
the  Louisville  &  Nashville  Company  were  members.  Undoabt> 
ed^y  the  Queen  &  Crescent  line  would  have  been  glad  to  abolish 
the  differentials.  There  was  nothing  in  the  articles  of  the  associa- 
tion which  prevented  that  line  from  doing  so  by  withdrawing 
from  the  association;  but  if  it  had,  it  would  have  encouD* 
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tered  organized  opposition  upon  tlie  part  of  the  other  members, 
which  would  have  disastrously  crippled  its  revenues.  It 
continued  to  be  a  member  of  the  association  and  to  main* 
tain  these  differentials,  because,  on  the  whole,  it  appeared  to  be 
for  its  interest  to  do  so.  Whether  in  this  view  it  can  be  said 
that  the  Queen  &  Crescent  line  acted  in  this  matter  voluntarily, 
or  whether  the  situation  of  the  parties  was  such,  and  the  articles 
and  operation  of  the  association  were  such,  that  the  different 
lines  were  practically  compelled  to  become  and  continue  members 
of  it,  and  that  the  act  of  a  single  line  in  making  a  rate  at  the  bid- 
ding of  the  association  was  really  the  act  of  all  the  members  so 
that  they  would  be  subject  to  an  order  in  reference  to  that  rate, 
although  not  directly  parties  to  it, — ^are  questions  which  we  do 
not  find  it  material  to  determine  in  view  of  the  disposition  of  the 
case  which  we  make. 

Upon  the  above  facts,  should  the  maintenance  of  differentials 
against  Cincinnati  be  permitted  ? 

The  first  reason  assigned  by  the  respondents  for  their  continu- 
ance is  that  Cincinnati  obtains  a  better  freight  rate  from  the 
points  of  origin  upon  articles  which  it  distributes  to  this  territory 
than  Louisville,  and  that  therefore  it  ought  to  pay  a  higher  rate 
upon  those  articles  when  they  go  forward  for  distribution.  We 
do  not  give  much  weight  to  this  consideration.  A  city  is  entitled 
to  the  benefit  of  its  location.  The  fact  that  it  enjoys  exceptional 
advantages  in  one  respect  is  no  reason  why  it  should  be  subjected 
to  discrimination  in  some  other  respects.  If  Cincinnati,  by  rea- 
son of  its  situation,  can  obtain  a  better  rate  than  Louisville  upon 
merchandise  which  it  brings  in  for  distribution  to  this  Southern 
Territory,  that  is  the  good  fortune  of  Cincinnati,  and  affords  no 
excuse  for  an  unjust  rate  upon  the  same  merchandise  when 
shipped  out.  There  is,  however,  a  degree  of  justice  in  the  claim 
that  the  same  rule  which  is  applied  in  favor  of  Cincinnati  in  re- 
spect to  incoming  freights  should  be  applied  against  it  in  respect 
to  outgoing  freights,  and  that  if  it  obtains  a  cheaper  freight  rate 
because  of  being  situated  nearer  tlie  source  of  its  supplies,  it  onglit, 
in  the  same  manner,  to  pay  a  higher  rate  by  reason  of  the  fact 
that  it  is  further  from  the  territory  in  which  it  sells. 

2.  The  second  reason  put  forward  by  the  defendants  in  justifi- 
cation is  that  Cincinnati  is  upon  the  north  bank,  while  Louisville 
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ia  upon  tlie  Bonth  bank,  of  the  Oliio  River,  and  that  the  anusnal 
expense  in  crossing  that  river  should  be  recognized  aa  a  part  of 
the  freight  rate.  This  reason  is  entitled  to  more  weight  than  the 
lirst.  The  Ohio  River  has  always  been  recognized  as  a  natural 
barrier,  the  surmounting  of  which  entailed  unusual  expense.  All 
tariffs  have  recognized  this  fact  in  the  allowance  of  an  arbitrary 
for  crossing  that  river,  and  in  making  the  freight  rate  to  Cincin- 
nati and  Louisville  from  the  north  or  from  the  south.  Nor  ib 
this  an  unreasonable  charge.  In  most  cases,  the  bridge  over 
■which  the  traffic  passes  is  owned  by  an  indejiendent  company. 
which,  in  some  instiincea,  at  least,  receives  a  toll  equal  to  this  arbi- 
trary. This  toll  was  formerly  much  higher.  There  is  nothing 
to  show  us  that  the  present  arbitrary  is  not  a  reasonable  one  in 
proportion  to  the  actual  cost  of  the  service. 

It  is  said  that  this  ought  not  to  be  a  factor  in  the  case  of  the 
Queen  &  Crescent  line  for  the  reason  that  it  owns  the  bridge  at 
Cinciimati  and  therefore  pays  no  toll ;  but  that  bridge  must  have 
cost  something  to  build,  and  must  cost  something  to  maintain, 
and  does  entail  an  actual  additional  expense,  which  is  fairly  meas- 
ured by  the  toll  paid  in  other  cases,  unless  that  is  excessive. 

It  is  further  urged  that  Cincinnati  ought  not  to  be  subjected 
to  this  burden  for  the  reason  that  Cincinnati  built  this  bridge, 
and  should  therefore  have  the  bonetit  of  it.  It  does  not  very 
fully  appear  from  the  evidence  in  this  case  how  the  Cincinnati 
Southern  Railroad  was  built.  It  seems  that  the  city  of  Cincin- 
nati furnished  the  financial  backing  which  was  necess<iry  for  its 
construction,  and  that  city  may  perhaps  be  considered  the  owner 
of  it.  When  completed,  the  lease  of  the  road  was  sold  to  the 
highest  bidder.  The  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company  pays  a  very  considerable  rent  for  the  use  of 
that  property.  The  bridge  was  a  part  of  the  road  and  leased 
with  it,  and  presumably  the  rent  was  proportionately  greater  for 
the  reason  that  the  road  did  embrace  this  bridge  as  a  part  of  its 
line.  It  cannot  be  said,  therefore,  that  the  city  of  Cincinnati 
gives  the  use  of  this  bridge  to  anyone. 

We  think  the  location  of  Cincinnati  npon  the  north  bank  of 
the  Ohio  River  justifies,  to  some  extent,  a  differential  against  Iht 
as  to  territory  south  of  that  river. 

3.  The  defendants  allege  as  a  third  reason  for  these  differcu 
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tials  that  the  average  distance  from  Cincinnati  into  Montgomery 
and  Southwestern  Territory  is  substantially  greater  than  from 
Louisville. 

In  determining  what  these  distances  are  we  were  met  by  con- 
flicting claims  as  to  the  proper  method  of  arriving  at  the  short- 
line  distance.  It  was  contended  in  some  instances  that  the  short- 
est line  which  could  be  made  between  the  two  points  by  any 
combination  of  railroads  should  be  taken,  whether  the  ownership 
and  operation  of  those  railroads  were  such  that  traffic  actually 
passed  over  this  line  or  not ;  sometimes  that  the  shortest  line  was 
that  made  by  a  given  system  and  its  connections,  giving  to  that 
system  the  longest  haul  over  its  own  iron ;  and  sometimes  that  the 
route  selected  should  be  the  shortest  one  over  which  traffic  actu- 
ally habitually  passed.  The  latter  rule  is  apparently  the  just  one 
and  has  been  adopted  in  our  findings  of  fact. 

Applying  this  rule,  the  average  distance  from  Louisville  into 
Montgomery  Territory  is  550  miles,  and  from  Cincinnati  620 
miles ;  the  average  distance  from  Louisville  into  Southwestern 
Territory  is  650  miles,  and  from  Cincinnati  into  the  same  terrL 
tory  740  miles.  We  hold  that  these  differences  in  distance 
justify  a  differential  as  against  Cincinnati. 

Counsel  for  the  complainant  says  that  distance  is  habitually 
disregarded  in  the  making  of  tariffs,  and  that  this  Commission  has 
sanctioned  that  disregard.  It  is  undoubtedly  true  that  there  are 
many  instances  in  which  the  element  of  distance  may  be  over- 
come by  other  considerations,  but  it  is  equally  true  that  this 
Commission  has  always  insisted  that  distance  was  an  important 
element  in  the  determining  of  a  rate,  and  in  the  absence  of  other 
influences  a  controlling  element.  Knapp,  Commissioner,  in  Sau 
Claire  Board  of  Trade  v.  Chicago^  M.  <&  St.  P,  R.  Co.^  4  Inters. 
Com.  Rep.  65,  5  I.  C.  C.  Rep.  265,  290,  said :  "  But  distance, 
nevertheless,  is  an  ever-present  element  in  the  problem  of  rates, 
and  not  infrequently  a  controlling  consideration,"  and  Morrison, 
Chairman,  in  Hill  v.  NaskviUe^  C.  cfe  St.  L.  R.  Co.y  6  I.  C.  C. 
Rep.  343,  358,  laid  down  the  rule  that  "in  the  absence  of  other 
influential  conditions  distance  may  be  fairly  considered  a  control- 
ling element  in  fixing  reasonable  rates." 

This  Commission  is  not  primarily  a  rate-making  body.  The 
rarrier  is  left  free  to  arrange  its  own  tariffs  in  the  first  instance. 


193  IKTEKSTATE 

We  eit  for  the  correction  of  what  ie  unreasonable  and  nnjnBtin 
those  tariffa.  The  carriers  in  the  present  instance  have  mutually 
agreed  upon  these  differentials,  and  no  one  of  these  carriers  cora- 
plaina  by  this  proceeding  of  their  propriety.  The  defendants 
who  have  made  the  differentials  justify  them  upon  the  ground  of 
distance,  and  no  circumstances  are  shown  by  the  couiplainant 
which  should  eliminate  that  element  from  the  consideration  or 
counteract  its  influence.  We  cannot  with  propriety  hold  unrea- 
sonable a  rate  which  is  made  in  accordance  with  the  principles 
which  we  have  repeatedly  affirmed  to  be  reasonable. 

The  complainant  urges  with  great  force  that  the  present  rates 
from  almost  all  the  extensive  territory  included  between  a  line 
drawn  from  Buffalo  to  Cincinnati  npon  the  east  and  the  Missis- 
sippi Kiver  upon  the  west  are  such  that  traffic  can  pass  at  a 
cheaper  rate  through  Louisville  tlian  it  can  through  Cincinnati, 
so  that  articles  manufactured  within  this  territory  can  be  taken 
to  Louisville  and  there  distributed  into  Montgomery  and  South- 
western Territory  to  better  advantage  than  from  CincinnatL 
This  is  apparently  true  with  reference  to  certain  classes  of 
freight.  With  reference  to  certain  other  classes  it  does  not 
appear  to  be  true.  With  reference  to  still  otiier  classes,  which 
include  a  very  considerable  part  of  the  entire  tonnage  of  such 
traffic,  we  are  furnished  with  no  testimony.  The  fact  that  the 
Queen  &  Crescent  line  has  been  allowed  to  "shrink  the  rate" 
from  this  territory  bears  strongly  in  favor  of  the  complainant's 
claim.  This  inequality  arises,  if  it  exists,  by  a  combination  of  the 
rates  from  temtory  north  of  the  Ohio  to  Cincinnati  and  Louis- 
ville with  the  rates  from  these  points  south,  and  it  does  not  ap- 
pear whether  the  fault  lies  in  the  rate  north  of  the  river  or  the 
rate  south.  It  fairly  appears  that  if  the  differentials  were  entirely 
abolished  the  rates  from  all  this  territory  would  be  against  Louis- 
ville. Neither  of  the  carriers  which  make  tlie  rates  north  of  the 
Ohio  is  a  defendant  in  this  proceeding.  While,  therefore,  there 
may  be  merit  in  the  claim  of  the  complainant  that  the  rates 
from  this  territory  through  Cincinnati  and  Louisville  as  a  whole 
discriminate  against  Cincinnati,  we  have  not  in  this  case  the  facts 
necessary  to  show  where  this  discrimination  is,  nor  the  parties  to 
give  us  jurisdiction  to  correct  it. 

The  city  of  Cincinnati  insists  that  having  assumed  the  burden 
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of  constructing  the  Cincinnati  Southern  Bailroad,  it  should  derive 
some  benefit  from  it.  The  answer  is  that  it  does.  Assuming 
that  the  rent  paid  by  the  present  lessee  is  not  compensatory,  still 
the  merchants  of  Cincinnati  obtain  an  enormous  advantage  by 
having  gained  an  entrance  free  of  differential  into  the  Carolina 
and  Georgia  Territories,  which  are  several  times  greater  in  area, 
population  and  wealth  than  the  Montgomery  and  Southwestern 
Territories.  This  much  was  obtained  by  reducing  the  diflference 
in  distance  into  the  first-named  territories  from  110  miles  to 
almost  nothing.  The  distance  into  the  other  territories  was  not 
inaterially  reduced,  and  the  same  advantage  in  abolishing  the 
differential  could  not  be  legitimately  expected. 

Tlie  complainant  asks  by  its  petition  that  the  differentials  be 
altogether  abolished.  To  this  we  cannot  assent,  since  we  think 
that  the  location  of  Cincinnati  upon  the  north  bank  of  the  river, 
and  especially  the  greater  distance  to  the  territory  in  question, 
justifies  a  differential.  The  petition  does  not  ask  for  a  readjust- 
ment of  the  present  differentials,  and  no  testimony  was  introduced 
upon  the  trial  looking  to  that  end.  We  therefore  express  no 
opinion  upon  that  branch  of  the  case.  We  have  been  furnished 
with  no  testimony  tending  to  show  what  the  actual  movement  of 
traffic  is  under  the  influence  of  the  present  differentials,  nor  how 
the  trade  of  the  various  competing  cities  is  affected,  nor  what  the 
relative  cost  of  service  from  the  different  points  into  the  com- 
petitive territory  is.  In  short,  we  have  nothing,  except  the  mere 
fact  of  distance,  upon  which  to  pass  an  opinion  as  to  whether  the 
present  differentials  are  just  or  to  determine  what  would  be  just 

It  should  also  be  remarked  in  this  same  connection  that  we 

cannot  be  unmindful  of  the  concequences  of  any  order  altering 

the  present  rates.     This  is  not  a  question  of  a  single  rate  upon 

some  one  commodity.     Cincinnati  and  Louisville  are  both  basing 

points.     To  abolish  or  change  these  differentials  would  disturb 

the  rates  through  a  large  area,  and  would  affect  immediately 

communities  and  carriers  not  represented  in  this  hearing.    While 

we  should  not  hesitate  on  this  account  alone  to  correct  a  manifest 

injustice,  we  do  hesitate  to  interfere  until  we  are  clearly  satisfied 

tliat  a  substantial  wrong  exists,  and  that  we  have  the  necessary 

information  to  determine  what  is  right. 

Complaint  dismissed  without  prejudice. 
7  Intkrs.  Com.  18 
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MT.  VEENON  MILLING  COMPANY 

V. 

OHICAQO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY 

COMPANY. 


(No.  484.) 


Complaint  filed  December  4,  1895.    Hearing  at  Chieago,  TU.,  FBbruarjf  18, 1896, 
and  at  Mt,  Vernon,  South  Dakota,  July  23, 1896,    Decided  May  t8,  1897. 


Defendant's  failure  or  refusal  to  provide  at  its  own  cost  and  thereafter  malntiin 
a  spur  or  side  track  from  its  main  line  to  complainant's  mill  and  elevator 
at  Mt.  Vernon,  South  Dakota,  was  not,  hy  the  evidence  adduced  as  to  the 
provision  and  maintenance  of  side  tracks  from  defendant's  line  to  mills  or 
elevators  at  other  points  in  South  Dakota,  shown  to  be  in  ▼lolation  of  sec- 
tion 8  of  the  Act  to  Regulate  Commerce. 

William  Q.  Milne  for  complainant. 
Bv/rton  Hanson  and  Oeorge  S.  Peck  for  defendant. 

Eepost  and  Opinion  of  thb  Commission. 

Yeomans,  Commissioner: 

Tlie  complainant,  the  Mt.  Vernon  Milling  Company,  alleges: 

1.  That  the  defendant,  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company,  is  a  common  carrier  engaged  in  the  transpor- 
tation of  passengers  and  property  between  points  in  the  State  of 
South  Dakota  and  points  in  the  State  of  Wisconsin,  and  as  such 
common  carrier  is  subject  to  the  Act  to  Regulate  Commerce. 

2.  That,  in  violation  of  section  3  of  the  Act  to  Regulate  Com- 
merce, said  defendant  has  given  undue  and  unreasonable  prefer- 
ence and  advantage  to  complainant's  competitors  in  both  the  milling 
and  grain  business,  in  that  it  has  refused  the  above-named  com- 
plainant a  location  on  its  side  track  at  Mt.  Vernon,  which  it  granted 
to  grain  dealers  at  Mt.  Vernon  and  elsewhere. 

8.  That  defendant  '^  refused  a  switch  to  said  complainant^  which 
they  have  granted  to  competitors  at  Mitchell  and  Plankinton,  said 
competitors  being  employed  in  precisely  the  same  business." 

Complainant  prays  that  after  due  hearing  and  investigatioiD 
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Commifision  make  an  order  commanding  the  defendant  to  cease 
and  desist  from  said  violations  of  the  Act  to  Kegnlate  Commerce, 
And  for  sucli  further  order  as  the  Commission  may  deem  neces- 
sary in  the  premises,  and  for  reparation  to  the  amount  of  ten 
cents  (10^)  per  ton  for  grain  and  mill  products  shipped ;  and  fifteen 
cents  (15^)  per  ton  on  coal  received  by  complainant,  it  being 
alleged  that  said  amount  complainant  is  compelled  to  pay  more 
tlian  its  competitors  on  account  of  the  unreasonable  advantages 
given  them  by  defendant. 

The  defendant,  answering,  claims  that  the  Interstate  Commerce 
Oommission  has  no  jurisdiction  of  the  subject-matter  of  the  com- 
plaint,  and  that  the  complainant  shows  no  breach  of  any  legal 
duty  on  the  part  of  defendant. 

Further  answering,  the  defendant  says:  ^^That  for  the  better 
accommodation  of  the  public,  as  well  as  for  the  proper,  safe,  con- 
venient and  eflScient  transaction  of  the  defendant's  business,  it 
several  years  ago  adopted  a  policy  to  be  pursued  in  respect  to  the 
occupation  of  its  station  grounds  by  mills,  elevators  and  other  in. 
dustries,  which  policy  has  ever  since  been  followed,"  and  is  in 
substance  ^^  that  a  person,  firm  or  corporation  that  desires  to  locate 
upon  its  station  grounds  must  first  make  an  application  to  the 
company  therefor.  That  thereupon  the  company  investigates  the 
matter  of  such  application,  and  if  it  is  deemed  for  the  best  inter- 
ests of  the  company  to  locate  such  industry  upon  its  grounds,  and 
its  grounds  and  facilities  at  such  station  are  such  that  it  can  accom- 
modate such  industry  without  materially  interfering  with  the 
duties  which  it  owes  to  the  public,  and  the  safe,  convenient  and 
efficient  transaction  of  the  company's  business,  such  application  is 
then  granted  and  a  lease  executed  by  the  company  of  that  portion 
of  its  grounds  so  desired." 

The  defendant  avers  that  "  some  years  ago  "  the  complainant 
made  an  application  for  permission  to  occupy  "  a  portion  of  its 
station  grounds  at  Mt.  Vernon,  South  Dakota,  with  a  flouring 
mill,"  but  defendant  denies  that  complainant  has  ever  made  appli- 
cation to  it  for  "  a  location  to  be  used  for  a  grain  warehouse,"  but 
avers  that  the  application  made  by  the  complainant  was  for  a 
flouring  mill,  which  application  was  refused  by  the  defendant  for 
the  reason  that  it  "  could  not  consistently  with  the  proper,  safe, 
convenient  and  efficient  transaction  of  its  business"  at  Mt.  Ver- 
non grant  such  application. 
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The  defendant  further  avers  that  complainant  afterwards 
erected  a  flouring  mill  at  Mt.  Yernon,  but  not  on  the  station 
grounds  of  defendant,  and  ^^  later  on  added  thereto  a  grain  eleva- 
tor, and  thereafter  requested  defendant  to  construct  a  side  track 
to  such  mill  and  elevator,  which  said  defendant  ofl^ered  to  do,  on 
condition  that  the  complainant  would  pay  therefor  the  actual  cost 
thereof ;  the  cost  of  maintaining  the  same  to  be  thereafter  borne 
by  the  defendant;  that  complainant  declined  to  accept  this  offer, 
and  defendant  thereupon  declined  to  construct  such  side  track." 

The  defendant  further  says  that  there  is  "  no  flouring  mill  lo- 
cated upon  its  station  grounds  at  said  Mt.  Yemen,  neither  is  there 
a  flouring  mill  located  upon  its  station  grounds  at  either  said  Plank- 
inton  or  said  Mitchell,"  mentioned  in  complaint;  that  there  are 
grain  warehouses  located  upon  its  station  grounds  at  said  Mt. 
Yernon,  Plankinton  and  Mitchell,  all  of  which  are  located  upon 
a  side  track  of  the  defendant,  which  was  constructed  and  in  use 
before  said  grain  warehouses  were  erected ;  that  if  complainant 
desires  a  location  for  a  grain  warehouse  along  defendant's  side 
track  and  upon  its  station  grounds  at  Mt.  Yernon,  and  will  make 
application  therefor,  such  application  will  receive  the  same  con- 
sideration that  is  given  tc  the  like  applications  under  similar  dt- 
cumstances  and  conditions. 

The  defendant  further  says  that  while  they  are  not  on  defend- 
ant's station  grounds  there  are  flouring  mills  at  Plankinton  and 
Mitchell,  and  that  the  mill  in  each  place  has  a  switch  which  was 
constructed  by  the  defendant  and  at  its  cost  and  expense,  but  that 
said  mills  were  erected,  and  said  switch  tracks  constructed,  "as 
defendant  is  advised,"  before  the  passage  of  the  Act  to  Begulate 
Commerce ;  that  at  the  time  the  said  sido  tracks  were  so  con- 
structed leading  to  said  mills  defendant  had  no  settled  policy  in 
the  matter  of  constructing  side  tracks  to  private  industries,  "  but 
for  many  years  last  past "  it  has  been  the  practice  of  the  defend- 
ant to  construct  such  switch  tracks  only  upon  the  condition  that 
the  party  desiring  the  same  shall  pay  the  actual  cost  thereof,  and 
expense  of  maintaining  the  same  to  be  borne  by  the  defendant 
railway  company;  that  this  practice  is  adhered  to  in  all  cases 
excepting  in  special  and  exceptional  cases  where  the  business  of 
the  industrj'  is  of  unusually  large  volume,  and  the  revenue  which 
is  derived  therefrom  by  the  defendant  is  of  such  an  amount  as  to 
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jnstify  it  in  constructing  such  switch  track  at  its  own  cost  and 
expense;  that  Mt.  Vernon  is  a  small  village  of  a  few  hundred 
inhabitants,  and  the  volume  of  business  of  complainant's  mill 
and  elevator  is  not  large  enough  nor  sufficiently  remunerative  to 
the  defendant  to  warrant  it  in  constructing  a  switch  track  thereto 
at  its  own  cost  and  expense ;  that  it  is  willing  to  give  the  com- 
plainant a  switch  track  to  its  mill  and  elevator  upon  the  same 
terms  that  it  gives  such  tracks  and  facilities  to  other  like  indus- 
tries similarly  situated,  and  has  offered  to  do  so  to  the  complain- 
ant,— namely :  that  the  complainant  pay  the  actual  cost  of  such 
track,  the  defendant  thereafter  bearing  the  cost  and  expense 
of  the  maintenance  thereof. 

Facts. 

1.  The  complainant,  the  Mt.  Vernon  Milling  Company,  is  en- 
gaged in  the  milling  and  grain  business  at  Mt.  Vernon,  South 
Dakota. 

2.  The  defendant,  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  is  a  common  carrier  engaged  in  interstate  commerce 
between  points  in  South  Dakota  and  points  in  other  States. 

3.  Mt.  Vernon,  South  Dakota,  is  situated  on  the  defendant's 
line,  about  equidistant  between  Mitchell,  South  Dakota,  on  the 
east,  and  Plankinton,  South  Dakota,  on  the  west. 

4.  There  is  but  one  side  track  at  Mt.  Vernon,  the  company's 
regular  side  track  built  when  the  road  was  constructed,  along 
which  are  located  warehouses,  grain  houses,  coal  houses,  etc.,  but 
no  flouring  mills. 

5.  The  complainant,  before  erecting  its  flouring  mill  at  Mt. 
Vernon  in  1892,  made  an  application  to  defendant  for  permission 
to  build  the  same  on  said  defendant's  station  grounds  and  along 
its  side  track,  which  application  the  said  defendant  denied  ^^  for 
the  reason  that  it  could  not,  conveniently,  with  the  proper,  safe, 
convenient  and  efficient  transaction  of  its  business  at  that  station, 
grant  such  application,"  whereupon  the  complainant  built  the 
mill  on  its  own  ground  and  without  side-track  facilities. 

6.  No  evidence  was  submitted  to  prove  that  the  complainant 
made  any  application  to  defendant  for  location  of  an  elevator 
along  Siiid  defendant's  right  of  way,  on  the  said  side  track  at  Mt. 
Venion  ;  but  subsequent  to  the  completion  of  the  mill,  in  the  fall 
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of  1893,  the  complainant  erected  an  elevator  adjacent  tlieretoand 
on  its  own  ground,  and  afterwards  applied  to  the  defendant  for  a 
side  track  to  said  mill  and  elevator  at  the  defendant's  cost,  to 
wliich  the  said  defendant  replied,  nnder  date  of  Jnly  17, 1895, 
as  follows: 

"  In  reply  to  your  letter  of  the  8th  instant,  I  have  to  say  that 
this  company  has  for  several  years  past  declined  to  construct  side 
tracks  to  flour  mills  except  at  the  expense  of  the  mill  owner.  If 
you  desire  to  liave  a  side  track  constructed  to  your  mil!  on  that 
basis  we  will  proceed  to  do  so  any  time  you  may  desire,  We 
must  decline  to  do  it  upon  any  other  basis." 

To  these  terms  the  complainant  did  not  agree. 

7.  Without  the  benefits  enjoyed  by  those  having  aide-track 
facilities  for  loading  and  unloading  their  flonr,  grain,  etc.,  the 
complainant  has  been  obliged  to  pay  tlie  sam  of  10  cents  per  ton 
for  grain  and  milled  products  shipped  and  15  cents  per  ton  on 
coal  received. 

There  is  no  Houring  mill  located  upon  the  defendant's  station 
grounds  at  Mt.  Vernon,  Plarkinton  or  Mitchell,  bnt  there  is  each 
a  mill,  the  Parkaton  Roller  Mill,  erected  in  1892,  located  on  the 
defendant's  ground  at  Parkston,  South  Dakota,  not,  however,  on 
the  main  side  track  of  the  defendant's  road,  but  upon  a  private 
switch  track  built  after  the  erection  of  said  mill  to  connect  with 
the  main  track,  the  cost  of  saifl  aide  track  being  borne  in  part  by 
the  milling  company  and  in  part  by  the  railroad  company;  the 
former  doing  at  its  own  expense  about  300  feet  of  grading,  in- 
volving the  work  of  three  teams  and  aboat  five  men  four  days, 
the  defendant  putting  in  the  iron  and  ties.  The  milling  com- 
pany first  applied  to  defendant  for  a  side  track  to  be  built  at  the 
lattor's  expense,  which  application  was  denied  and  the  above  com- 
promise agreed  upon. 

There  is  nothing  in  the  evidence  to  show  upon  what  terms  the 
Parkston  Milling  Company  was  permitted  to  locate  on  defend- 
ant's ground  ;  neither  is  there  anything  in  the  evidence  showing 
that  the  complainant  accompanied  its  request  for  the  privileges 
asked  for  by  it  with  any  ofier  for  the  proposed  nae  of  a  site  oa  de- 
fendant's station  ground. 

With  reference  to  the  allegation  that  said  defendant  refused  a 
ewitch  track  to  said  complainant, — a  facility  which  it  granted  to 
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eompetitors  at  Mitchell  and  Plankinton,  said  ^^  competitors  being 
employed  in  precisely  the  same  business," — the  testimony  shows 
there  was,  in  the  year  1884,  when  the  mill  at  Plankinton  was 
erected,  a  spnr  track  already  in  existence,  at  the  end  of  which 
was  a  cei1:ain  coal  yard,  and  the  Plankinton  Mill  Company 
erected  its  mill  about  16  or  20  feet  away  from  this  spur  track  on 
its  own  ground  between  the  main  track  and  the  coal  yard,  and 
subsequently  made  an  application  to  the  defendant  to  have  the 
said  spur  track  shoved  over  in  closer  proximity  to  their  mill, 
which  application  was  neither  granted  nor  refused  for  several 
years,  but  finally,  in  the  year  1888  or  1889,  the  milling  com- 
pany made  a  proposition  which  was  accepted,  whereby  it  was  to 
do  the  grading  and  the  railroad  company  was  to  furnish  the  rails 
and  ties,  and  upon  these  terms  the  track  was  moved.  In  making 
this  change  and  moving  the  track  over  closer  to  the  mill  and  eleva- 
tor, the  curve  was  too  short  and  it  was  necessary  to  start  the  spur 
about  a  block  farther  down  the  main  track,  thus  lengthening  said 
spur  between  200  and  300  feet.  This  work,  it  was  claimed  in  a 
letter  submitted  as  part  of  the  testimony  of  one  of  defendant's 
witnesses,  "  was  done  for  the  safety  of  track  in  getting  in  and  out 
from  the  mill."  Along  this  spur  track  are  situated  only  the  coal 
shed  at  the  end  and  the  mill  and  elevator  between  that  and  the 
main  track.  The  mill  originally  built  was  destroyed  by  fire,  but 
was  rebuilt  on  the  same  location  and  later  sold  to  present  owners, 
who  succeeded  to  all  the  rights  and  privileges  of  the  original  owner. 
The  said  milling  company  at  Plankinton  has  paid  defendant 
nothing  for  switching  cars  to  and  from  its  mill  and  elevator. 

The  mill  at  Mitchell,  the  defendant  admits  in  its  answer,  "  has 
a  switch  track  leading  to  it,  which  was  constructed  by  the  defend- 
ant and  at  its  cost  and  expense."  The  reason  for  granting  this 
privilege,  the  defendant  stated  in  evidence,  was  that  "at  Mitchell 
in  1884,  when  that  was  a  very  small  place,  just  starting,  some 
parties  located  a  mill  there  and  the  company  gave  that  mill  a  side 
track." 

The  statute  of  South  Dakota  (Dak.  Comp.  Laws  1887,  §  146), 
regulating  the  construction  and  maintenance  of  side  tracks  from 
warehouses,  elevators  or  mills  adjacent  to  any  station,  with  the 
main  line  of  railroad  is  as  follows: 

^yerj  railroad  company  shall  permit  connection  to  be  made 
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and  maintained  in  a  reasonable  manner  with  its  side  track,  to  and 
from  any  wareliouse,  elevator  or  mill,  and  adjacent  to  any  station 
on  its  line,  without  reference  to  its  size  or  capacity,  where  grain 
or  flour  is  or  may  be  stored ;  Provided^  however^  that  such  raU- 
road  company  shall  not  be  required  to  pay  the  cost  of  making  and 
maintaining  such  connection,  or  of  tlie  siding  or  switch  track 
necessary  to  make  the  same ;  sxiA  provided^  further ^  that  a  major- 
ity of  the  commissioners  appointed  under  this  act  shall  direct  such 
railroad  to  make  such  connection  and  siding." 

The  complainant  has  made  no  application  for  a  side  track  un- 
der the  provisions  of  the  statute  above  quoted,  though  not  ignor- 
ant of  the  existence  of  such  statute.  Nor  is  there  anything  in  the 
evidence  to  show  that  complainant  oflEered  anything  towards  de- 
fraying the  expense  of  constructing  or  maintaining  a  switch  or 
side  track  for  its  use. 

As  bearing  upon  one  of  the  questions  in  this  case  the  following 
decision  of  the  Supreme  Court  of  the  United  States  is  referred  to: 

In  the  case  of  the  Missouri  P.  B.  Co.  v.  Ndn^askc^  164  U.  8. 
40a,  41  L.  ed.  4S9,  the  court  held  : 

**This  court,  confining  itself  to  what  is  necessary  for  the  decision 
of  the  case  before  it,  is  unanimously  of  opinion  that  the  order  in 
miestion,  so  far  as  it  required  the  railroad  corporation  to  surren- 
der a  [>art  of  its  land  to  the  petitioners,  for  the  purpose  of  build- 
iiiirand  nuiintaining  tlieir  elevator  upon  it,  was,  in  essence  and  ef- 
fet't,  a  taking  of  private  pn^perty  of  the  railroad  corporation  for 
the  private  use  of  the  |^>otitioners.  The  taking  by  a  state  of  the 
private  pr\>jvrty  of  one  fH?r^^n  or  corporation,  without  the  owner's 
ivnsent,  for  the  private  use  of  another,  is  not  due  process  of  law, 
and  is  a  violation  of  the  Uth  Article  of  Amendment  of  the  Con- 
stitution of  the  Unitt\l  States.'' 

In  the  same  case  the  ^vurt  said : 

''The  or^ler  in  viuostiv^n  wa:>  not  limited  to  temporary  use  of 
tracks,  nor  to  tlio  vvruliiot  v>f  t:iol>u>inos;>of  the  railway  company, 
but  it  rv\iuir\\l  tiie  rHilwav  vvtiij^ny  to  arrant  to  the  petitioners 
tlio  riirlit  to  build  and  tiuiir.juin  a  ivrmaaeut  stractare  upon  its 
rii^li:  ot  wav. 

"  Tiio  orvlor  in  OjUo^^riv^u  was  nor,  and  w:is  not  claimed  to  be, 
eitlior  in  ti.o  v^^Mtrion  of  the  vvurc  Ivlow,  or  in  the  argument  for 
the  detViHiciu:  it>.  orivr  i:i  tl.:s  vvi:rt,  a  tak:??i:of  privmte  property 
for  a  ^^u'oliv-  u^^*  uv.vior  ux  ri^--  of  t^minon:  doriuun.  Tlie  pefr 
tiouors  Nvt^r\*  !r.o:v\v  »ovi\arc  v.^oivv^uals^  vvxuuttLrilv  astsociatedto- 
^^thor  for  tluir  onv:i  Iviu^dt.      Vh^v  do  tu>4  app^  to  have  been 
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incorporated  by  the  state  for  any  public  purpose  whatever ;  or  to 
have  themselves  intended  to  estaolish  an  elevator  for  the  use  of 
the  public  On  the  contrary,  their  own  application  to  the  rail- 
road company,  as  recited  in  their  complaint  to  the  board  of  trans- 
portation, was  only  '  for  a  location,  on  the  right  of  way  at  Elm- 
wood  station  aforesaid,  for  the  erection  of  an  elevator  of  su£Scient 
capacity  to  store  from  time  to  time  the  cereal  products  of  the  farms 
and  leaseholds  of  complainants  aforesaid  as  well  as  the  products 
of  other  neicrhboring  farms.' 

"To  require  the  railroad  company  to  grant  to  the  petitioners  a 
location  on  its  right  of  way  for  the  erection  of  an  elevator,  for 
the  specified  purpose  of  storing  from  time  to  time  the  grain  of  the 
petitioners  and  of  neighboring  farmers,  is  to  compel  the  railroad 
company,  against  its  will,  to  transfer  an  estate  in  part  of  the  land 
which  it  owns  and  holds,  under  its  charter,  as  its  private  property 
and  for  a  public  use,  to  an  association  of  private  individuals  for  the 
purpose  of  erecting  and  maintaining  a  miilding  thereon  for  stor- 
mg  grain  for  their  own  benefit,  witliout  reserving  any  control  of 
the  use  of  such  land,  or  of  the  building  to  be  erected  thereon,  to 
the  railroad  company  for  the  accommodation  of  its  own  business, 
or  for  the  convenience  of  the  public." 

The  evidence  does  not,  in  our  view,  show  violations  of  law  aa 
alleged  in  the  complaint,  which  is  therefore  dismissed. 
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CHARLES  G.  FREEMAN 

V. 

ATCHISON,  TOPEKA  &  SANTA  Ffi  RAILROAD  COM. 
PANY,  and  Aldaoe  F.  Walker  and  John  J.  MoCook,  Re- 
ceivers thereof;  Chioaoo,  Rook  Island  &  Paoifio  Railway 
Company;  Kansas  City,  Ft.  Soott  &  Memphis  Railroad 
Company;  Missouri,  Kansas  &  Texas  Railway  Company; 
St.  Louis  &  San  Franoisoo  Railway  Company  and  Aldacb 
F.  Walker  and  John  J.  MoCook,  Receivers  thereof;  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company; 
St.  Louis  Southwestern  Railway  Company;  Southern 
Paoifio  Company;  and  Texas  &  Paoifio  Railway  Company. 


(hmplaint  filed  Nofsember  $,  1895. ^Answers  filed  Naoemiber  SS,  Deeember  10, 1896. 
-^Hearing  at  Chieago,  IlL,  February  19, 1896.'^BrUf  filed  AprU 4, 1896.-^ 
Decided  May  88, 1897. 


A  combination  rate  of  73  cents  on  potatoes  in  carloads  from  Cadillac,  Michigan, 
via  Grand  Rapids,  Michigan,  to  Texas  common  points,  made  effectiTe  since 
this  proceeding  was  instituted,  was  a  reduction  of  5  cents  in  the  rate  com- 
plained of,  and  was  a  substantial  satisfaction  of  the  complaint;  bat  it 
appeared  that  local  rates  in  force  to  and  from  the  Miaaiflsippi  Riyer  were 
charged  on  said  shipments  from  Cadillac,  while  defendants,  operating  west 
of  that  river,  accepted  less  than  their  said  charges  west  of  the  riyer  on  like 
shipments  which  originated  at  Qrand  Rapids,  Michigan,  and  other  points 
in  so-called  Detroit-Cleveland  territory.  Held,  That  without  approving 
defendants'  system  of  shrinking  rates,  Uie  complaint  should  be  dismiaied 
without  prejudice. 


Charles  O.  Freeman  for  complainant. 

Robert  Dwrdap  for  Atchison,  Topeka  &  Santa  F6  Railroad 
Company  and  the  Receivers  thereof,  and  St  Louis  &  San  Fran- 
cisco Railway  Company  and  the  Receivers  thereof* 

Robert  Mather  for  Chicago,  Rock  Island  &  Pacific  Railroad 
Company. 

John  M.  Ha/rlam,  for  Southern  Pacific  Company. 
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Report  and  Opinion  of  the  Commission. 

Yeomans,  CommisaioneT : 

The  complainant,  a  dealer  in  prodace  at  vaiiotis  points  in  the 
State  of  Michigan,  alleges :  1st.  That  the  defendants  above  named 
are  common  carriers  engaged  in  the  transportation  of  passengers 
and  property  by  railroad  "nnder  various  arrangements  for  con- 
tinuous carriage  or  shipments  between  various  points  in  territory 
hereafter  described  as  Detroit-Cleveland  territory  in  the  State  of 
Michigan,  and  from  points  north  thereof,  and  varions  points  in 
the  State  of  Texas  mentioned  hereafter  as  Texas  common  points, 
and  as  such  common  carriers  are  subject  to  the  Act  to  Regulate 
Commerce." 

2.  That  the  freight  rates  as  shown  by  the  tariffs  issued  by  the 
defendants  from  East  St.  Louis  and  St  Louis  territory  (territory 
boundary  described  in  tariff)  are : 

Class I    1     I    2    I    8  I    4  I    5Ta"|  B  |   C  |  D  |  E 

Rates I  1.80  |  1.18  |  .97  |  ,90  |  .70  |  .T4  |  .65  |  .54  j  .48  |  .86 

The  rates  from  Grand  Bapids  and  points  in  Detroit-Cleveland 
territory  are: 

Class |1|2|8|4|5|A|B|C|D|E 

Rates I  1.70  1  1.48  |  1.24  |  1.09  |  .86  |  .90  |  .79  |  .66  |  .55  |  .47 

3.  That  complainant  is  interested  particularly  in  class  C  rates, 
and  that  defendants'  roads,  while  not  extending  into  the  territory 
described  by  them  as  Detroit-Cleveland  territory,  "quote  rates 
from  such  territory,  deducting  local  rate  from  Grand  Rapids, 
Michigan,  etc.,  to  East  St.  Louis  or  Ohio  and  Mississippi  River 
crossings,  and  adding  the  differential,which  on  class  C  is  12  cents," 
but  do  not  include  in  their  tariffs  the  territory  north  of  the  Detroit, 
Grand  Haven  &  Milwaukee  R.  R.,  Durand,  Michigan,  to  Grand 
Rapids,  Michigan,  thence  by  Grand  Rapids  &  Indiana  Railroad 
to  Muskegon,  Michigan.  From  points  north  of  this  line  com- 
plainant alleges  that  said  defendants  charge  the  local  rates  to  £ast 
St.  Louis  plus  the  rate  from  St.  Louis  to  Texas  common  points, 
which  practice  the  complainant  claims  is  in  violation  of  section  1 
of  the  Act  to  Regulate  Commerce,  in  that  said  charge  is  unjust 
and  unreasonable  and  as  such  is  an  unjust  discrimination  against 
the  territory  north  of  Grand  Rapids,  and  therefore  in  violation  of 
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section  2,  and  that  such  unjust  discrimination  gives  to  Grand 
Kapids  and  the  territory  south  thereof  an  undue  and  unreason- 
able preference  and  advantage  and  is  a  violation  of  section  3  of 
the  Act. 

Tlie  complainant  also  alleges  that  the  joint  rate  from  Cadillac, 
Michigan,  one  of  the  points  from  which  he  is  accustomed  to  ship, 
^^  to  East  St.  Louis  on  5th  class  (class  C,  Western  Classification) 
is  23  cents  per  100  lbs.  plus  the  rate  East  St.  Louis  to  Texas  com- 
mon points  54  cents,  making  through  rate  of  77  cents  while  the 
rate  from  Grand  Kapids  to  East  St.  Louis  is  17  cents,  thence  to 
Texas  common  points  49  cents,  making  through  rate  from  Grand 
Rapids  66  cents,  and  a  direct  discrimination  against  the  territory 
north  of  Grand  Kapids  of  5  cents  per  100  lbs.  in  addition  to  mini- 
mum weight  difference  of  4,000  lbs.  to  carload,  from  Cadillac  to 
East  St.  Louis."  In  explanation  of  the  difference  in  weight  the 
complainant  states  that  ''  the  Micliigan  railroad  lines  may  give  a 
special  local  rate  from  Cadillac  to  Grand  Kapids  of  6  cents  per 
100  lbs.  The  Grand  Kapids  shipper  can  reship  from  Grand 
Kapids  to  Texas  common  points  on  a  rate  of  66  cents  per  100 
lbs.  (minimum  weight  20,000  lbs.)  while  the  rate  quoted  to  him 
from  Grand  Kapids  by  the  Michigan  lines  is  71  cents  per  100  lbs. 
(minimum  weight  24,000  lbs.)."  The  Michigan  lines  not  being 
parties  to  the  through  rates  quoted  by  the  Texas  lines,  the  com- 
plainant does  not  consider  them  parties  to  the  matters  complained 
of,  as  the  rates  quoted  by  the  Texas  lines  from  Michigan  points 
are  not  authorized  by  the  said  Michigan  lines. 

The  complainant  further  alleges  under  belief,  that  favored 
shippers  are  enabled  to  get  "  class  C  freight  coming  from  points 
north  of  the  Detroit-Cleveland  territory  billed  to  Texas  common 
points  on  basis  of  49  cents  per  100  lbs.,  the  Detroit-Cleveland 
rate,  St.  Louis  to  Texas  common  points,  instead  of  54  cents,  the 
St.  Louis  territory  rate." 

The  complainant  further  avers  that  ^^  while  the  defendants 
may  be  able  to  show  that  they  should  receive  less  compensation 
on  Texas  business  when  the  shipments  originate  in  Detroit-Cleve- 
land territory  than  they  should  on  business  originating  in  St 
Louis  territory,  that  they  cannot  show  any  legitimate  reason  why 
they  should  receive  more  compensation  on  business  north  of  De- 
troit-Cleveland territory  than  tliey  receive  when  sliipments  origi- 
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nate  in  such  territory,  and  that  any  charges  over  and  above  the 
rate  given  to  Detroit-Cleveland  territory  on  business  originating 
north  thereof"  are  unreasonable,  unjust  and  a  direct  discrimina- 
tion provided  against  in  the  Act  to  Regulate  Commerce. 

The  prayer  of  the  complainant  is  "  that  the  defendants  may  be 
required  to  answer  the  charges  herein,  and  that  after  due  hear- 
ing and  investigation  an  order  be  mad«  commanding  the  defend- 
ants to  cease  and  desist  from  such  violations  of  the  Act  to  Regu- 
late Commerce." 

The  petition  originally  embraced  a  claim  for  reparation,  which 
was  subsequently  abandoned  at  the  hearing  and  the  petition 
amended  accordingly. 

The  defendants  deny  that  the  rates  made  the  subject-matter  of 
this  complaint  are  unreasonable,  unjust  or  discriminating  or  in 
violation  of  any  of  the  provisions  of  either  sections  1,  2,  or  3  of 
the  Act  to  Regulate  Commerce.  Complainant's  allegation  that 
favored  shippers  are  able  to  get  class  "  C "  freight  coming 
from  points  north  of  the  Detroit-Cleveland  territory,  billed  to 
Texas  common  points  at  Detroit-Cleveland  rate,  is  denied. 

It  is  admitted  that  defendants  quote  rates  from  Detroit- 
Cleveland  territory  to  points  in  Texas,  and  that  they  do  not  in- 
clude in  their  tariflfs  territory  north  of  Chicago  &  Grand  Trunk 
Railway,  Port  Huron  to  Durand,  Michigan;  Detroit,  Grand 
Haven  &  Milwaukee  Railroad,  Durand  to  Grand  Rapids,  Michi- 
igan ;  thence  Grand  Rapids  &  Indiana  Railroad  to  Muskegon, 
Michigan ;  and  it  is  also  admitted  that  shipments  from  points 
north  of  this  line  to  Texas  points,  owing  to  absence  of  through 
rates,  take  a  rate  which  is  the  sum  of  the  locals ;  but  it  is  denied 
that  either  the  maintenance  of  such  system  of  through  rates  be- 
tween points  in  Detroit-Cleveland  territory  and  Texas  common 
points,  or  the  failure  to  put  in  force  through  rates  from  points 
north  of  Detroit-Cleveland  territory  to  Texas  common  points, 
constitutes  a  violation  of  any  of  the  provisions  of  the  Act  to  Reg- 
ulate Commerce.  The  following  is  a  summary  of  the  material 
parts  of  defendants'  answers : 

The  separate  answers  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company;  the  Missouri,  Kansas  &  Texas  Railway 
Company;  the  St.  Louis  Southwestern  Railway  Company; 
AMace  F.  Walker  and  John  J.  McCook,  as  receivers  of  the  Atcli- 
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ison,  TopekaA  Santa  Fe  Railroad  Company  and  alsoaa  receiver* 
of  the  St.  Louis  &  San  Francisco  Railway  Company,  are  eub- 
sCantially  similar  in  matter  and  in  form.  They  deny  that  they 
are  common  carriers  engaged  in  transportation  of  passengers  and 
property  by  railroad  under  any  arranijement  for  continuous  car- 
riage or  ehiptnent  between  points  in  the  territory  described  as 
Detroit-Cleveland  territory  in  the  state  of  Michigan,  or  points 
north  thereof,  and  various  pointa  in  the  State  of  Texas, 

They  aver  that  the  rates  from  Detroit-Cleveland  territory  and 
from  territory  north  thereof  to  East  St.  Louis  or  Ohio  and  Mis- 
sissippi River  crossings  are  made  and  controlled  by  the  railways 
forming  the  Central  Traffic  Association,  of  which  no  one  of  them 
is  a  member ;  that  tlie  lines  composing  the  Central  Traffic  Asso- 
ciation are  none  of  them  parties  to  the  through  rates  quoted  by 
these  respondents  from  Detroit-Cleveland  territory  to  Texas  com- 
mon points,  which  through  rates  are  made  by  adding  the  rates  of 
the  Central  Traffic  Association  lines  from  points  in  Detroit-Cleve- 
land territory,  to  East  St~  Louis,  and  the  local  rate  of  these  re- 
spondents from  Ea£t  St.  Louis  to  the  Texas  points  of  shipment, 
except  in  instances  where  combinations  of  local  rates  by  other 
gate-ways,  such  as  Louisville,  Evansville,  Cincinnati,  etc.,  wonld 
make  a  lower  through  rate  from  some  points  within  the  Detroit- 
Cleveland  territory.  In  such  cases  the  defendants  aforesaid  state, 
in  order  to  participate  in  the  business  which  would  otherwise 
seek  a  gate-way  affording  the  lower  rate,  they  and  the  other  de- 
fendants have  equahzed  their  through  rates  Did  all  gate- ways,  and 
ae  the  Central  Traffic  Association  linos  are  not  parties  to  the 
through  rates  quoted  by  respondents,  this  erjualizatiou  is  necessa- 
rily affected  by  "  shrinking  "  the  defendants'  local  rate  from  East 
St.  Louis  or  Mississippi  River  crossings.  This  equalization,  they 
aver,  rednced  their  proportion  of  the  through  rale,  as  to  shipments 
under  class  "C"  from  Grand  Rapids  to  Texaa common  points, 
from  fifty-four  cents  (54  cents),  their  local  rate  from  East  St, 
Louis  to  Texas  points,  to  forty-nine  centa  {49  cents)  but  as  this 
forty-nine  cents  (49  cents)  represents  their  projMrtion  of  a  through 
rate,  they  aver  that  the  acceptance  of  such  proportion  by  them 
furnishes  no  ground  of  complaint  to  shippers  from  points  north 
of  Detroit-Cleveland  territory,  from  which  points  such  through 
rates  do  not  extend.     It  b  true,  they  state,  that  the  general  rule 
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that  throngh  rates  quoted  by  them  from  Detroit-Cleveland  terri- 
tory to  Texas  points  are  the  sums  of  the  locals,  subject  to  the  equal- 
ization hereinbefore  explained,  is  subject  to  still  further  modifi- 
cation in  some  particulars  and  with  reference  to  certain  classes 
of  goods,  by  the  fact  that  the  "  OflScial  Classification  "  prevails 
upon  the  lines  composing  the  Central  Traffic  Association,  and  the 
"Western  Classification"  on  the  lines  of  the  respondents,  but  they 
aver  that  whatever  modification  of  such  general  rule  is  affected 
in  the  change  from  "  Official  Classification  "  to  "  Western  Classi- 
fication "  furnishes  no  ground  for  complaint  to  said  complainant. 

The  said  defendants  further  aver  that  they  are  not  parties  to  and 
are  not  in  any  way  responsible  for  the  rates  existing  from  Detroit- 
Cleveland  territory  or  from  the  territory  north  thereof  to  East 
St.  Louis  or  Ohio  and  Mississippi  Biver  crossings,  or  for  the  local 
rates  existing  from  Cadillac  or  other  points  north  of  Detroit- 
Cleveland  territory  to  Grand  Bapids ;  and  they  further  say  that 
they  have  no  knowledge  or  information  as  to  whether  or  not  such 
rates  affect  the  shipments  of  said  complainant  to  Texas  points  in 
the  manner  alleged  in  said  complaint ;  but  they  aver  that  if  such 
rates  do  so  affect  such  shipments  they  are  not  responsible  therefor. 

The  Texas  &  Pacific  Railway  answering  says  that  the  rate  from 
said  Detroit-Cleveland  territory  to  the  Texas  common-points  terri- 
tory is  an  agreed  differential  from  said  Detroit-Cleveland  terri- 
tory to  St.  Louis,  and  the  common-point-territory  rate  from  St. 
Louis  to  common  points  in  Texas;  that  this  rate  is  just  and  rea- 
sonable ;  that  the  agreed  differential  from  Grand  Rapids,  Michi- 
gan, or  from  any  other  point  in  the  Detroit-Cleveland  territory, 
to  St  Louis  or  East  St.  Louis,  is  reasonable  and  just  and  does  not 
in  any  instance  exceed  or  equal  the  local  rate  from  points  in  said 
territory  to  St.  Louis,  nor  does  the  common-point-territory  rate 
from  St.  Louis  to  points  in  Texas  exceed  or  equal  the  sums  of  the 
locals  to  said  points;  that  Cadillac,  Michigan,  is  situated  98  miles 
north  of  the  Detroit-Cleveland  territory,  and  98  miles  north  of 
Grand  Rapids,  Michigan;  that  the  Texas  &  Pacific  Railway 
Company  has  no  joint  tariffs  in  effect  with  any  road  or  roads 
that  run  from  Cadillac,  Michigan,  to  St.  Louis,  and  from  St.  Louis 
to  common-point  territory  in  Texas,  so  that  complainant,  if  he 
desires  to  ship  from  Cadillac  to  any  point  in  the  common-point- 
territory  in  Texas  is  required  to  pay  the  sum  of  the  locals  from 
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Cadillac  to  St.  Louis  and  the  common-point  rato  from  St.  Loau 
to  places  in  the  common-point  territory  in  Texas ;  that  its  tariSa 
and  rates  in  effect  from  the  Detroit-Cleveland  territory  to 
Texas  common-point  territory  are  reasonable  and  jnst;  that  the 
differentials  hereinbefore  specified  are  reasonable  and  jnst,  and  do 
not  discriminate  against  any  place,  person  or  locality;  that  it 
knows  nothing  whatsoever  abont  the  weight  difference  of 
4,000  lbs.  per  carload ;  that  it  charges  on  a  minimnm  weight  of 
30,000  lbs.  per  car,  regardless  of  territory  or  place.  It  avers  that 
it  would  be  nnjust  and  unreasonable  to  require  the  Texas  &  Far 
ctfic  Railway  Company  with  connecting  carriers  to  transport 
goods  from  Cadillac,  Michigan,  to  Texas  common-point  territory 
at  the  same  rate  that  they  do  the  same  commodity  from  Grand 
Rapids,  Michigan  ;  that  if  the  rates  were  based  on  the  sums  of 
the  locals  from  the  two  points,  the  rate  from  Cadillac  would  ex- 
ceed the  rate  from  Grand  Rapids;  that  if  the  joint  tariffs  were 
in  effect  between  Cadillac  and  Texas  common-point  territory  the 
rate  would  exceed  the  rate  from  Grand  Rapids,  and  the  rates  in 
effect  from  Grand  Rapids  or  the  Detroit-Cleveland  territory 
are  reasonable  and  just  and  do  not  in  any  particular  exceed  the 
sums  of  the  local. 

The  Kansas  City,  Ft.  Scott  &  Memphis  Railroad  Company  an- 
swering avers,  after  a  denial  of  any  violation  of  the  sections  1, 2 
or  3  of  the  Act,  that  any  freight  in  the  coarse  of  transportation 
from  the  northern  part  of  the  State  of  Michigan  to  Texas  points, 
if  delivered  to  it  at  all  for  transportation,  "  as  is  unlikely,"  would 
be  received  at  Memphis,  Tennessee,  to  be  transported  on  its  fine, 
a  distance  of  about  60  miles,  to  a  connection  with  the  line  of  the 
St.  Lonis  Southwestern  Railway  Company,  and  denies  that  it  ha*^ 
ever  received  for  transportation  over  its  line  any  property  belong- 
ing or  consigned  to  or  from  the  complainant.  The  defendant 
further  avers  that  the  rates  complained  of  are  those  published  in 
the  tariffs  issued  by  the  Southwestern  Traffic  Association ;  that 
said  rates  are  made  by  the  members  of  said  Association,  and  are, 
ae  this  defendant  is  advised  and  understands,  intended  to  include 
all  territory  from  or  to  which  freight  transported  over  the  linu 
of  any  member  of  said  Association  is  likely  to  be  consigned ;  and 
this  defendant  further  avers  tliat  it  has  always  been  and  is  now 
ready  and  willing  to  make  a  reasonable  and  undiscriminating  rati- 
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for  the  transportation  of  any  freight  between  Cadillac,  Michigan, 
referred  to  in  said  complaint,  and  any  point  in  Texas,  which  in 
coarse  of  transportation  would  pass  over  its  line ;  and  it  believes 
that  every  member  of  said  Southwestern  TraflSc  Association  is 
likewise  willing  to  do  so ;  bat  neither  it,  nor  so  far  as  it  is  in- 
formed, any  member  of  said  Association  has  been  asked  to  pat 
in  effect  or  quote  any  rate  between  such  points. 

The  joint  answer  of  the  Missouri  Pacific  Eailway  Company 
and  the  St.  Louis,  Iron  Mountain  &  Southern  Bailway  Company 
denies  that  they  are  common  carriers  in  the  transportation  of  pas- 
sengers and  property  by  railroad,  under  any  arrangement  for  con- 
tinuous carriage  or  shipment  between  points  named,  but  admits 
that  the  rates  as  enumerated  in  the  complaint  are  substantially 
correct,  and  are  made  by  adding  to  the  established  rates  from  St. 
Louis  and  £ast  St.  Louis  as  set  forth  in  the  complaint,  a  scale  of 
differentials  beginning  with  40  cents  per  100  lbs.  1st  class,  and 
ending  with  11  cents  per  100  lbs.  on  class  E,  said  differentials 
being  arrived  at  by  taking  the  average  local  rate  to  East  St.  Louis 
from  all  the  important  shipping  points  within  the  Detroit-Cleve- 
land territory,  in  the  division  of  which  rates  between  these  re- 
spondents' lines  and  those  located  east  of  the  Mississippi  Kiver 
the  lines  east  are  accorded  their  local  rates,  according  to  their 
tariffs  from  time  to  time  published,  the  lines  south  of  St.  Louis 
takincr  the  remainder.  Tlie  said  defendants  also  state  that  the 
rates  to  Texas  points,  from  stations  located  in  the  State  of  Michi- 
gan, north  of  the  northern  boundary  of  said  Detroit-Cleveland 
territory,  would  be  the  lowest  combination  of  locals  that  could 
be  ascertained ;  that  is  to  say,  the  local  to  East  St.  Louis  plus  the 
local  thence  to  Texas;  but  they  deny  that  such  adjustment  is  in 
violation  of  the  provisions  of  the  Act  to  Regulate  Commerce. 

They  further  allege  that  the  rates  on  produce,  carloads,  (5th 
class  east  of  the  Mississippi  Kiver  and  class  C  west)  from  Cadil- 
lac, Michigan,  and  Grand  Eapids,  Michigan,  to  Texas  common 
points  are  found  in  the  following  manner: 

"  The  rate  from  East  St.  Louis  to  Texas  common  points  is  54 
cents  per  100  lbs.  To  ascertain  the  rate  from  Cadillac  to  Texas 
common  points  add  23  cents  per  100  lbs.,  the  local  from  Cadillac 
to  East  St.  Louis.  To  ascertain  the  rate  from  Grand  Rapids, 
Michigan,  to  Texas  common  points  add  12  cents  per  100  lbs.,  the 
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claea  C  differential.  The  result  ie  a  total  from  Cadillac,  77  cents, 
and  from  Grand  Rapids,  66  cents,  a  differential  of  11  cents  per 
100  lbs.,"  which  difference  these  respondents  aver  is  neither  nn- 
justly  discriminating  nor  otherwise  in  violatian  of  the  Act. 

These  defendants  further  answering  deny  that  they  have  in 
effect  a  less  rate  from  East  St.  Lonis  to  Texas  common  points, 
on  produce  originating  at  Grand  Rapids  than  on  produce 
originating  at  Cadillac,  but  aver  that  in  the  division  of  through 
rates  from  Grand  Rapids  the  respondent  companies  accept  Scents 
per  100  lbs.  less  than  the  regular  rate  East  St.  Louis  to  Texas 
common  points ;  and  admit  that  there  is,  as  alleged  by  complain- 
ant, a  difference  of  4,000  lbs.  in  the  classification,  which  differ- 
ence is  caused  by  the  minimom  under  the  classification  in  effect 
west  of  the  Mississippi  River  being  20,000  Iba.,  while  that  under 
the  classitication  adopted  by  lines  east  of  the  Mississippi  River  ia 
24,000,  but  they  deny  that  this  difference  is  nnjustiy  discrimi- 
nating or  otherwise  in  violation  of  the  Act  to  Regulate  Commerce. 
They  further  say  that  complainant  has  made  no  application  to 
them  to  have  the  northern  boundary  line  of  the  Detroit-Cleveland 
territory  extended  to  include  Cadillac,  Michigan,  nor  has  he  com- 
plained to  them  "  of  any  discriraination  in  the  rates  or  classifica- 
tion as  alleged  in  his  complaint;  nor  has  ho  heretofore  shown  any 
combination  of  rates  to  and  from  Grand  Rapids  or  any  other  point 
that  would  make  a  less  through  rate  than  liereinbefore  recited." 
They  also  further  deny  that  they  receive  more  eom|iensation 
on  business  originating  north  of  the  Detroit-Cleveland  territory 
than  they  receive  when  shipments  origitiate  in  such  territory,  ex- 
cept in  cases  where,  as  already  set  forth,  the  differentials  do  not 
equal  the  local  rates  from  points  in  the  Detroit-Cleveland  terri- 
tory to  St.  Louis  and  East  St.  Louis,  thereby  necessitating  a 
shrinkage  of  the  rate  from  St.  Louis  and  East  St.  Louis  to  Texas 
common  points  in  amount  equal  to  the  difference  between  said 
differentials  and  the  local  rates.  This  practice  these  defendantj: 
declare  is  not  in  violation  of  the  Act,  "  as  will  appear  from  a 
consideration  of  what  would  be  the  effect  of  abolishing  the  so- 
called  Detroit-Cleveland  territory  and  making  rates  on  a  strict 
combination  of  locals  to  and  from  East  St.  Louis.  Under  such 
conditions  Cadillac  would  still  take  a  higher  rate  than  Grand 
Rapids  by  6  cents  per  100  lbs.,  because  the  local  rate  from  timt 
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point  to  East  St.  Louis  is  23  cents  per  100  lbs.  while  the  local 
rate  from  Grand  Rapids  to  East  St.  Louis  is  17  cents  per  100  lbs." 

The  Southern  Pacific  Company  in  substance  denies  that  it  is  a 
common  carrier  engaged  in  transportation  of  property  by  railroad 
under  any  arrangement  for  a  continuous  carriage  or  shipment  be- 
tween the  points  named,  except  so  far  as  the  publication  by  it  of 
tarifb  of  through  rates  from  Detroit-Cleveland  territory,  or 
points  north  thereof,  to  Texas  points,  may  constitute  such  an  ar- 
rangement ;  that  the  rates  so  established  are  based  approximately 
on  the  lowest  combination  of  locals,  and  the  defendant  obligates 
itself  to  protect  the  same ;  that  the  so-called  differential  of  12 
cents  on  class  ^^  C,"  referred  to  in  the  complaint,  is  simply  the 
difference  resulting  through  St.  Louis  as  against  other  combina- 
tions from  this  territory  through  other  Mississippi  River  cross- 
ings; that  initial  lines  in  said  territory  are  authorized  to  sign 
throngh  bills  of  lading  to  Texas  points,  which  are  honored  by  this 
defendant,  but  it  avers  that  it  does  not  itself  receive  or  deliver 
freights  shipped  thereunder,  being  only  an  intermediate  carrier. 
It  assigns  the  same  reason  as  do  the  other  defendants  for  not  in- 
clading  in  its  tariffs  the  territory  north  of  the  Detroit-Cleveland 
territory,  and  avers  that  it  has  no  control  or  influence  over  the 
rates  or  minimum  weights  made  by  the  lines  of  railroad  from 
Cadillac  or  that  section  to  East  St.  Louis,  and  it  has  no  power  to 
control  the  through  rates  from  that  point  or  to  regulate  the  mini- 
mum weight  to  be  charged  ;  that  to  the  best  of  its  kno  .vledge  and 
belief  complainant  has  never  brought  the  question  of  rates  to 
Cadillac  to  the  attention  of  any  of  the  defendants ;  that  it  does 
not  know  whether  a  lower  combination  can  be  made  from  Grand 
Rapids,  as  alleged  in  the  complaint,  and  states,  if  such  be  the  fact, 
it  is  willing  to  so  amend  its  tariffs,  provided  the  initial  lines  are 
willing  to  handle  the  business  ^}^a  Grand  Rapids,  which  would  be 
necessary  to  enable  the  defendants  to  protect  the  combination 
which  it  is  alleged  can  be  made  through  that  point. 

At  the  hearing  complainant  failed  to  offer  any  evidence  what- 
ever in  support  of  his  charge,  made  upon  his  belief  only,  that 
'*  favored  shippers"  are  able  to  get  class  C  freight  coining  from 
points  north  of  the  Detroit-Cleveland  territory  billed  to  Texas 
common  points  at  the  Detroit-Cleveland  rate. 

In  the  matter  of  alleged  discrimination  resultiii2f  from  the  diff- 
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crence  in  the  minimum  carload  weights,  it  appears  that  the  mini- 
mum weight  on  defendant's  lines  is  20,000  poands  "regardless  of 
origin"  and  the  greater  minimum  of  24,000  poands  is  in  force  on 
the  lines  east  of  the  Mississippi  River.  These  lines  are  not  made 
parties  to  this  proceeding,  and  the  testimony  as  to  this  branch  of 
the  case  is  extremely  vague  and  indefinite. 

FaOTS   and  CoNOLUSIONa. 

1st.  The  complainant,  a  resident  of  Pontiac,  Michigan,  is  a 
dealer  in  produce,  largely  potatoes,  and  ships  from  various  points 
in  the  State  of  Michigan,  but  cites  in  his  complaint  bat  one  point. 
Cadillac. 

2d.  The  defendant  companies  are  common  carriers  engaged  in 
interstate  commerce.  They  are  members  of  the  Soathwestem 
Traffic  Association  and  operate  lines  west  of  the  Mississippi 
Hiver  or  south  of  the  Ohio  River  to  Texas  points.  And  none  of 
them  own  or  operate  lines  into  the  territory  known  and  described 
as  the  Detroit-Cleveland  territory,  or  into  any  territory  in  which 
complainant  carries  on  his  business. 

3d.  The  Detroit-Cleveland  territory  is  described  aa  follows: 

"  That  territory,  beginning  at  a  point  just  north  of  New  Buf- 
falo, Midi.,  tlience  north  and  east  of  the  following  line:  North 
of  the  Michigan  Central  R.  R.  to  a  point  just  north  and  east  of 
Is  iles,  Mich.,  thence  north  and  east  of  the  C.  C.  C.  &  St  L.  Ry., 
east  of  Granger  and  Elkhart,  Ind.,  to  a  point  just  east  of 
Goshen,  Ind.,  thence  east  of  the  C.  C.  C.  &  St  L.  Ky.  to  a  point 
just  east  of  Milford  Junction,  Ind.,  thence  north  of  the  B.  &  O. 
R.  R.  to  a  point  just  north  and  east  of  Auburn  Junction,  Ind.; 
thence  east  of  the  L.  S.  &  M.  S.  Ry.  to  a  point  lust  north  and 
east  of  Ft  Wayne,  Ind.;  thence  north  of  the  N.  i .  C.  &  St  L. 
R.  R.  to  a  point  just  north  and  east  of  Latty,  O.;  thence  east  of 
the  C.  J.  &  M.  Ry.  to  a  point  just  north  and  east  of  Van  Wert, 
O.;  thence  north  of  the  P.  Ft  W.  &  C.  Ry.,  east  of  Delphos,  to 
a  point  just  north  of  Lima,  O. ;  thence  north  of  the  Chicago  & 
Erie  R.  R.  to  a  point  just  east  and  north  of  Kenton,  O. ;  thence 
east  of  the  C.  C.  C.  &  St.  L.  Ry.,  east  of  Bellefontaine  and 
Urbana,  to  a  point  just  east  of  Springfield,  O. ;  thence  east  of  the 
Ohio  Southern  R.  R.  to  a  point  just  east  of  Washington,  O. ; 
thence  east  of  the  C.  H.  &  D.  R.  R.  to  a  point  east  of  Chillicothe ; 
thence  east  of  the  Scioto  Valley  Ry.,  east  of  Waverly,  to  a  point 
just  east  of  Portsmouth,  O. ;  thence  on  the  north  bank  oi  the 
Ohio  River  to  and  including  Pomeroy,  O. ;  thence  on  and  west 
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and  sonth  of  the  following  line:  From  Pomeroy,  through  Ath- 
ens to  New  Lexington,  O.,  via  the  T.  &  O.  C.  Ky. ;  thence  via 
the  C.  &  M.  V.  Ry.  to  Zanesville,  O. ;  thence  via  the  C.  C.  &  S. 
R.  R.  to  Coshocton,  O. ;  thence  via  the  P.  C.  C.  &  St.  L.  R.  R., 
through  New  Comerstown  to  Urichsville,  O. ;  thence  via  the  C. 
L.  &  W.  R.  R.  to  Canal  Dover,  O. ;  thence  via  the  Penn.  Co.  to 
Valley  Junction,  O. ;  thence  via  the  Valley  Ry.  to  Canton,  O. ; 
thence  via  the  Penn.  Co.,  through  Alliance,  Kavena,  Newberg 
and  Woodland,  to  Cleveland,  O. ;  thence  via  the  south  and  west 
shore  of  Lake  Erie  and  Detroit  River  to  Detroit,  Mich. ;  thence 
via  the  west  shore  of  Lake  St.  Clair  and  St.  Clair  River  to  Port 
Huron,  Mich. ;  thence  via  the  C.  &  G.  T.  Ry.  to  Durand,  Mich.; 
thence  via  the  D.  G.  H.  &  M.  R.  R.  to  Grand  Rapids,  Mich. ; 
thence  via  the  G.  R.  &  I.  R.  R.  to  Muskegon,  Mich. ;  thence  via 
the  eastern  shore  of  Lake  Michigan  to  a  point  just  north  of  New 
Buffalo,  Mich." 

4th.  Cadillac,  Michigan,  the  point  of  shipment  named  in  the 
complaint,  is  located  98  miles  north  of  Grand  Rapids,  Michigan, 
on  the  line  of  the  Grand  Rapids  &  Indiana  Railroad,  and  98  miles 
north  of  the  Detroit-Cleveland  territory.  Grand  Rapids  being  on 
the  northern  boundary  of  that  territory.  Cadillac  is  also  on  the 
line  of  the  Ann  Arbor  Railroad,  but  shipments  destined  to 
Texas  points  would  find  their  natural  outlet  from  Cadillac  by 
way  of  the  Grand  Rapids  &  Indiana  Railroad  to  Grand  Rapids. 

5th.  The  territorv  of  the  Central  Traffic  Association,  now 
known  as  the  Central  Freight  Association,  covers  the  Detroit- 
Cleveland  territory,  and  the  Southwestern  Traffic  Association 
controls  shipments  from  East  St.  Louis  to  Texas  common  points. 
The  "  Official  Classification"  prevails  upon  the  lines  embraced  in 
the  first-named  association  and  the  "  Western  Classification"  on 
the  lijes  of  the  defendants.  Under  the  "  Official  Classification" 
potatoes  are  5th  class  and  under  the  "Western  Classification"  class 
"  C." 

6th.  The  carriers  composing  the  two  aboved-named  associa- 
tions have  no  joint  tariffs  with  each  other  into  their  respective 
territories.  The  defendants  as  members  of  Southwestern  Traffic 
Association  publish  through  rates  from  Mississippi  River  points 
and  certain  territory  west  thereof  to  Texas  points,  and  also  pub- 
lish a  tr.riff  quoting  rates  from  Detroit-Cleveland  territory,  which 
is  within  the  territory  of  the  Central  Traffic  Association,  to 
Texas  points.     This  tariff  is  published  for  the  information  of  the 
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public  only,  and  is  not  a  joint  tariff,  as  the  lines  east  o£  the  Mis- 
siBsippi  Kiver  are  not  parties  to  the  through  rat«s  eo  quoted,  but 
cliarge  their  local  rates  to  East  St.  Louis,  the  roads  comprising 
the  Southwestern  Traffic  Association  protecting  the  through 
rates  published  by  the  Association  by  accepting  the  remainderof 
tlie  published  through  rate  after  allowing  the  lines  east  of  the 
llississippi  River  their  local  rate.  This  tariff  quotes  no  rates 
north  of  the  northern  boundary  limits  of  the  Detroit-Cleveland 
territory.  The  method  employed  by  the  Southwestern  Traffic 
Association  in  preparing  'he  tariff  is  better  explained  in  the  lan- 
guage of  Mr,  Robert  Mather,  counsel  for  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  and  is  as  follows: 

•'  That  tariff  purports  to  quote  rates  from  certain  territory  east 
of  the  Mississippi  River  and  north  of  the  Ohio  River  which  is 
within  the  territory  of  what  is  known  as  the  Central  Traffic  As- 
sociation. In  other  words,  the  Texas  lines,  defendants  here,  name 
a  rate  from  a  point  beyond  their  own  line  to  common  points  in 
Texas.  In  determining  from  what  points  they  will  name  those 
rates  on  certain  commodities  or  all  classes  of  commodities,  their 
judgment  has  been  largely  based  on  the  amount  of  business  that 
comes  to  Texas  points  from  the  territory  covered  by  their  rates, 
and  on  that  basis  they  have  confined  the  points  from  wliich  they 
quote  rates  outside  of  their  territory  to  Texas  common  points  to 
wliat  is  known  as  the  Detroit-Cleveland  territory,  which  lies  soutli 
of  aline  described  generally  from  Port  Huron,  Michigan,  to  Mus- 
kegon, Michigan  ;  to  all  points  north  of  that  line,  on  which  line 
Grand  Rapids  is  situated,  this  joint  tariff  quotes  no  rates  nt  all. 
Of  course,  in  quoting  through  rates  from  a  large  territory,  aa  is 
the  universal  custom,  a  blanket  or  group  rate  is  adopted  and  the 
same  rate  is  given  to  a  great  many  points  within  tlie  Detroit- 
Cleveland  territory,  from  those  points  to  Texas  common  points. 
What  those  rates  shall  be  must  bo  determined  by  the  lowest  com- 
bination of  locals  that  the  traffic  could  be  carried  on.  If  the 
combination  of  locals  by  way  of  East  St.  Louis  to  Texas  common 
pointa  would  make  the  lowest  rate,  that  is  the  rate  adopted  for 
tliat  locality.  If  the  traffic  could  find  its  way  into  Texas  through 
some  other  gateway  on  the  boundary  of  these  two  associations  at 
the  Ohio  or  Mississippi  River  at  a  less  rate  than  the  combination 
of  locals  by  the  St,  Louis  gateway,  that  would  control  the  terri- 
tory. In  the  operation  of  this  scheme,  the  lines  in  the  South- 
western Association  have  quoted  rates  on  the  articles  that  Mr.  Free- 
man is  interested  in  in  this  way.  Tiie  local  rate  from  St.  Louis 
to  Texas  common  points  is  54  cents.  That  would  be  the  rate  tliat 
the  carrier  carrying  from  East  St.  Louis  to  Texas  common  poiuta 
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would  be  entitled  to  on  a  local  shipment.  The  rate  from  Grand 
Rapids  to  East  St.  Lonis  over  the  lines  in  the  Central  TraflSc  As- 
sociation not  parties  to  this  alleged  joint  rate  would  be  17  cents, 
bat  either  from  Grand  Rapids  or  from  other  points  in  the  terri- 
tory these  commodities  could  find  their  way,  by  reason  of  rates 
established  not  by  these  defendants,  but  members  of  the  Central 
Traffic  Association  at  a  rate  5  cents  less  than  that,  and  in  order  to 
control  the  traffic,  to  equalize  the  distribution  of  the  products  of 
this  locality,  the  same  rate  is  made  by  way  of  all  the  gateways, 
and  what  is  known  as  a  differential  rate  is  applied  to  Grand  Rapids 
and  other  like  situated  points  in  Detroit-Cleveland  territory.  So 
the  Texas  lines  carry  for  a  through  rate  to  Texas  common  points 
of  66  cents.  Grand  Rapids  is  the  limit  on  the  north  of  the  ter- 
ritory in  which  these  rates  are  quoted.  The  complainant  in  this 
case  operates  at  a  station  north  of  that  and  of  course  through 
rates  are  not  quoted  to  his  territory,  and  when  he  ships  he  is  com- 
pelled to  ship  at  terms  which  his  initial  line,  to  which  he  delivers 
Lis  goods,  dictates.  They  have  no  arrangement  with  us  for 
a  through  rate.  Thev  therefore  charge  him  their  local  rate  to  a 
point  where  they  deliver  to  the  southwestern  line,  and  we  carry 
trom  that  point  on  our  local  rate.  That  is  the  eastern  where  no 
joint  through  rates  are  agreed  upon." 

7th.  The  5th-class  (Class  C,  Western  Classification)  rate.  Grand 
Rapids  to  Texas  common  points,  made  in  the  manner  described 
above,  is  66  cents  per  100  lbs.,  the  12  cent  differential  to  East  St. 
Louis  and  the  published  rate  54  cents,  East  St.  Louis  to  Texas 
common  points.  As  the  lines  east  of  the  Mississippi  River  are 
not  parties  to  the  through  rate  so  published  by  the  Southwestern 
Traffic  Association,  they  receive  their  full  local  rate.  The  divi- 
sion of  the  through  rate  of  66  cents,  therefore,  was  shown  to  be 
as  follows : 

Grand  Rapids  to  East  St.  Louis 17  cents  per  100  lbs. 

East  St.  L.  to  Tex.  Com.  Pts 49     •'      *'      "    *' 

Total  through  rate 66  cents  per  100  lbs. 

The  defendants,  as  is  shown,  allow  the  lines  east  of  the  Mis- 
sissippi River  their  local  rate,  and  accept  the  balance  of  the  through 
rate  published  in  their  tariffs  as  their  proportion. 

8th.  At  the  time  complaint  was  filed  the  5th-class  (class  "C") 
rate,  Cadillac  to  East  St.  Louis,  was  23  cents  per  100  lbs.,  and  this 
added  to  the  published  rate,  East  St.  Louis  to  Texas  common 
points,  54  cents  per  100  lbs.,  made  a  through  rate  of  77  cents.  It 
appjars  from  the  testimony  that  subsequently  a  through  rate  of 
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75  cents  was  made  from  this  point  by  adding  the  local  Sth-class 
rate,  9  cents  from  Cadillac  to  Grand  Kapids,  to  the  established 
rate  of  66  cents,  Grand  Rapids  to  Texas  common  points,  which 
rate  was  published  by  the  Southwestern  TraflSc  Association.  This 
rate  gave  complainant  the  benefit  of  the  12  cent  differential  and 
reduced  by  2  cents  the  alleged  discrimination  of  6  cents  per  100 
lbs.  The  remaining  3  cents  of  the  alleged  discrimination,  it  is 
shown,  was  removed  by  the  Grand  Rapids  &  Indiana  Railroad, 
which  road  gave  a  "special  local"  rate  of  6  cents,  Cadillac  to 
Grand  Rapids.  And  by  rebilling  at  Grand  Rapids  at  the  66-cent 
rate,  the  complainant  secured  a  rate  of  72  cents  per  100  lbs.  on 
potatoes,  Cadillac  to  Texas  common  points. 

By  the  72-cent  rate  obtained  by  complainant,  Cadillac  to  Texas 
common  points,  made  in  the  manner  above  described,  the  real 
purpose  of  the  complaint  seems  to  have  been  fulfilled,  and  the 
ground  of  complaint  removed.  And  in  the  division  of  the  66-cent 
rate.  Grand  Rapids  to  East  St.  Louis,  on  shipments  from  Cadillac, 
rebilled  from  Grand  Rapids,  the  defendants  received  as  their  pro- 
portion 49  cents,  instead  of  the  54  cents  when  shipments  were 
billed  direct  from  Cadillac.  And  it  is  also  shown  that  the  com- 
plainant admitted  in  evidence  that  he  had  in  fact  what  he  asked 
for  in  his  petition,  and  further  admitted  that  if  he  could  have  a 
rate  6  cents  higher  than  the  Grand  Rapids  rate,  he  would  be 
satisfied.  The  Grand  Rapids  rate  was  shown  to  be  66  cents  and 
the  Cadillac  rate  72  cents,  or  6  cents  higher  than  the  Grand 
Rapids  rate. 

The  complainant's  claim  for  reparation  was  withdrawn ;  and 
there  was  no  evidence  offered  in  support  of  the  charge,  made  upon 
belief  only,  that  "favored  shippers  are  able  to  get  'class  C '  freight 
coming  from  points  north  of  Detroit-Cleveland  territory  billed  to 
Texas  common  points"  at  the  Detroit-Cleveland  rate.  The  testi- 
mony upon  the  question  of  minimum  carload  weights  was  of  a 
vague  and  indefinite  character,  and  the  railroad  companies  over 
whose  lines  the  higher  minimum  was  in  force,  were  not  made 
parties  to  the  proceeding.  Consequently  the  only  point  for  con- 
sideration is  complainant's  demand  for  a  rate  on  potatoes,  Cadillac 
to  Texas  common  points,  5  cents  lower  than  that  charged  at  the 
time  complaint  was  filed.  This  the  complainant  succeeded  in  ob- 
taining by  the  aid  of  the  "special  local"  rate  of  6  cents,  Cadillac  to 
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Grand  Bapids,  and  rebilling  at  Grand  Bapids  to  Texas  common 
points  at  the  Grand  Kapids  rate,  66  cents,  making  the  tlirough 
rate  72  cents,  5  cents  less  than  the  rate  in  force  when  complaint 
was  filed,  and  only  6  cents  higher  than  the  Grand  Eapids  rate. 
That  this  gave  the  complainant  the  relief  he  in  fact  asked  for  is 
practically  admitted  by  his  evidence. 

Without  approving  the  system  of  "shrinking*'  rates  as  dis- 
closed in  this  proceeding,  onr  conclusion  is  that  the  complaint  be 
diamiflsed  without  prejudice^ 


218  INTEBSTATB  OOMMEBCE   SEPOKTB. 

LowEB  Bates  on  Ex-Lake  Gbain  in  Caboo  Lots  than  oh  Suoh 

Gbain  in  Cabloads. 


PAINE  BROTHERS  &  COMPAlTSr 

V. 

LEHIGH  VALLEY  RAILROAD  COMPANY;  Philadelphia 
&  Reading  Railboad  Company  and  Joseph  S.  Habbis,  Ed- 
WABD  M.  Paxson  and  John  Lowbeb  Welsh,  Receivers 
tliereof;  Ckntbal  Railboad  Company  op  New  Jebsby; 
Wilmington  &  Nobthebn  Railboad  Company;  New  Yobk, 
Susquehanna  &  Westebn  Railboad  Company;  Ebie  Rail- 
boad Company;  Delawabe  &  Hudson  Canal  Company; 
New  England  Railboad  Company;  Fitohbubq  Railboad 
Company;  Fall  Bbook  Railway  Company;  Delawabe, 
Lackawanna  ife  Westebn  Railboad  Company;  Cbntbal 
Vebmont  Railboad  Company  and  E.  C.  Smith  and  Chas. 
M.  Hays,  Receivers  thereof;  New  Yobk  Cbntbal  &  Hudson 
RrvEB  Railboad  Company. 


(No.  451.) 


Decided  June  f  ^  1897. 


Defendants  established  rates  on  "  ex-lake"  grain  from  Buffalo,  K.  Y.,  to  New 
York  and  Philadelphia*  and  points  taking  New  York  and  Philadelphia 
rates,  which  were  lower  on  so-called  cargo  lots  of  10,000  buahels  of  oats 
and  8,000  bushels  of  other  grain  than  on  shipments  of  oats  and  such  other 
grain  in  carload  lots,  but  afterwards  modified  their  tariffs  so  that,  with 
few  exceptions,  the  lower  rates  for  cargo  lots  were  restricted  to  export 
shipments.  Such  modification  of  tariffs  removed  the  principal  grievance 
complained  of,  and  no  evidence  was  offered  concerning  rates  on  ship- 
ments of  grain  for  export.  Held,  That  the  principle  involved  under  lower 
rates  for  cargo  or  trainload  quantities  than  for  carload  shipments,  whether 
for  export  or  domestic  use,  violates  the  rule  of  equality  and  tends  to  defeat 
its  just  and  wholesome  purpose;  and  such  purpose  is  not  fuUj  accom- 
plished by  making  all  cargo  shippers  pay  the  same  rate  and  charging  all 
carload  shippers  alike.  That  defendants  should  reconsider  their  grain 
tariffs  with  a  view  to  amendment  thereof  in  accordance  with  the  opinion 
herein  expressed,  and  that  the  case  be  held  open  for  such  farther  actioBM 
may  be  deemed  appropriate. 


PAINE   BR0THBB8  A   00.  Y.  LEHIOH   VALLEY   B.  OO.  219 

Cdssius  M.  Painej  for  complainant. 
Francis  L  Oowen^  for  Lehigh  Valley  R.  E.  Co. 
John  Stirlen,  for  Chicago  &  Erie  R.  R.  Co. 
Frank  Zoomds  and  Winston  d:  Meagher j  for  N.  Y.  C.  &  H.  B. 
R.  R.  Co. 
David  WiUcoXj  for  Del.  &  Hud.  C.  Co. 
-E  O.  Bradford,  for  Wilmington  &  Northern  R.  Co. 
J.  D.  Campbell,  for  Phila.  &  Reading  R.  Co. 
O.  M.  Cumming,  for  Erie  R.  Co. 
Daniel  Beach,  for  Fall  Brook  R.  Co. 

Rbpobt  and  Opinion  of  the  CoMinssioiir. 

Khapp,  Cammissionei* : 

The  complainants  in  this  case  allege  that  they  are  grain  dealers 
si  Milwaukee,  Wis.,  engaged  in  shipping  grain  and  feed  from 
Milwaukee  and  other  western  points  to  Philadelphia,  New  York 
City,  and  other  points  in  the  Middle  and  Eastern  States,  in  com- 
petition with  other  dealers  and  shippers;  that  the  defendants  are 
<9ommon  carriers  of  such  traffic  between  said  interstate  points ; 
that  prior  to  March,  1896,  the  defendants,  in  the  all-rail  trans- 
portation of  wheat,  com,  rye,  barley  and  oats  from  said  western 
points  to  Philadelphia  and  the  other  points  named  above,  charged 
and  collected  the  same  rates  on  ttain  loads  or  ^'  cargo  "  lots  as  on 
carload  shipments;  but  that  they,  in  March,  1896,  put  into  effect 
on  such  grain  coming  to  Buffalo  by  the  great  lakes  and  destined 
for  Philadelphia,  New  York  city,  and  other  points  known  as 
^'  Philadelphia  and  New  York  rate  points,"  and  to  other  eastern 
points,  lower  rates  for  cargo  lots  of  8,000  bushels  or  over  of 
wheat,  com,  rye  and  barley,  and  cargo  lots  of  10,000  bushels  or 
over  of  oats,  than  for  lots  of  less  than  said  specified  number  of 
bushels,  such  rates  being  as  follows:  Wheat,  8,000  or  more 
bushels,  4  cents  per  bushel ;  less  quantity,  5^  cents  per  bueliel ; 
com,  rye  and  barley,  8,000  or  more  bushels,  3f  cents  per  bushel ; 
less  quantity,  5  cents  per  bushel ;  oats,  10,000  or  more  bushels,  3 
cents  per  bushel ;  less  quantity,  4  cents  per  bushel ;  that  said 
lower  rates  are  expresgly  limited  in  the  tariffs  to  "grain  ex-lake 
at  and  east  of  Buffalo  "  in  quantities  above  specified,  "  forwarded 
at  one  time  by  one  shipper  to  one  consignee  and  one  destination 
and  for  one  station  delivery  at  such  destination  ; "  that  such  rates 
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give  the  larger  dealer  a  monopoly  of  the  bueinees,  and  are 
unreasonable  and  unjust,  and  subject  complainants  to  unrear 
sonable  prejudice  and  disadvantage,  and  give  undue  preference 
and  advantage  to  shippers  of  grain  in  large  lots  under  said  tariffs, 
in  violation  of  sections  1,  2  and  3  of  the  Act  to  Regulate  Com- 
merce. 

Several  of  the  defendants,  not  initial  carriers,  answered  that 
they  had  no  voice  in  fixing  the  rates  complained  of,  and  that  the 
same  were  determined  by  the  roads  on  which  the  traffic  origi- 
nated. The  answers  of  the  initial  carriers  admit  that  the  rates  are 
correctly  stated  in  the  complaint,  but  deny  that  such  rates  neces- 
sarily result  in  a  monopoly  to  larger  shippers,  or  unduly  prejudice 
complainants'  business,  or  violate  any  provision  of  the  Act.  These 
defendants  further  allege  that,  in  thus  fixing  the  minimum  quan- 
tity of  bushels  accorded  the  lower  rates  established  .as  aforesaid 
at  and  east  of  Buffalo,  they  followed  a  practice  of  long  standing 
which  recognizes  a  lake  shipment  or  ex-lake  shipment  as  consisting 
of  not  less  than  8,000  bushels  of  wheat,  com,  rye,  and  barley,  and 
not  less  than  10,000  bushels  of  oats ;  that  these  quantities  (known 
as  cargo  lots)  represent  the  minimum  bin  capacity  of  lake  vessels 
and  of  grain  elevators,  and  the  minimum  quantity  for  which  a 
lake  bill  of  lading  will  be  issued  by  any  vessel ;  that  there  is  very 
active  canal  competition  for  the  forwarding  of  lake  grain  east- 
ward from  Buffalo  in  cargo  lots  only,  and  to  meet  this  competi- 
tion it  is  necessary  to  make  a  lower  eastward  rate  for  cargo  lots 
than  for  single  carload  shipments;  that  the  circumstance  and 
conditions  governing  the  movement  and  handling  of  lake  and  ex- 
lake  grain  in  cargo  lots  and  in  single  carload  shipments  are  dis- 
similar  in  many  respects,  as,  for  instance :  A  cargo  quantity  is 
forwarded  at  one  time  by  one  shipper  to  one  consignee  at  one 
station  at  destination  ;  such  quantity  can  be  loaded  to  the  full  ca* 
pacity  of  the  cars ;  only  one  bill  of  lading  is  required  for  the  sev» 
eral  cars  containing  the  cargo  lot,  and  the  railroad  company's 
responsibility  ceases  with  the  delivery  of  the  one  train  load  at  one 
time  and  place ;  whereas,  for  single  carload  shipments,  of  which 
the  minimum  weight  is  24,000  pounds  per  car,  more  cars  would 
be  required  to  transport  the  same  quantity,  numerous  bills  of  lad- 
ing might  be  required  and  numerous  transactions  with  elevators 
made  necessary,  all  of  which  increase  the  carrier's  responsibility^ 
and  the  cost  of  performing  the  service. 
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At  the  hearing  of  the  case,  Cassius  M.  Paine,  a  member  of  tho 
complaining  firm,  was  the  only  witness  who  testified,  and  no  evi- 
dence has  been  offered  on  behalf  of  the  defendants.  It  appears 
from  Mr.  Paine's  testimony  that  complainant's  business  of  ship- 
ping grain  from  Buffalo  in  carload  lots  to  points  taking  Philadel- 
phia rates  had  been  practically  destroyed  by  the  lower  rates  on 
ex-lake  grain  from  Buffalo  in  so-called  cargo  lots  to  the  same 
points,  but  that  at  New  England  points,  to  which  the  cargo  rates 
did  not  apply,  complainants'  carload  grain  trade  had  remained 
unaffected. 

Towards  the  close  of  the  testimony,  counsel  for  the  Lehigh 
Valley  Railroad  Company  stated  the  willingness  of  that  carrier 
to  discontinue  the  cargo  lot  rates  to  points  between  Buffalo  and 
the  seaboard,  if  that  would  be  satisfactory  to  complainants,  but 
declined  to  disturb  such  rates  to  the  seaboard.  The  complainants 
insisted  that  defendants  should  abolish  cargo  rates  on  all  grain 
except  that  destined  to  the  seaboard  for  export,  and  intimated 
that  if  this  were  done  they  would  be  satisfied ;  but  no  offer  or 
proposition  to  that  effect  was  then  made  by  the  carriers.  Subse- 
quently, however,  the  Erie,  the  Delaware,  Lackawanna  ife  West- 
em  and  the  Lehigh  Yalley  Railroad  Companies  filed  with  the 
Commission  tariffs  on  grain  ex-lake,  for  the  season  of  1897,  on 
cargo  lots  in  the  number  of  bushels  above  specified,  as  follows : 

To  New  York,  for  export  only : 

Wheat — ...  6   cents  per  busheL 

Corn  and  Rye 4f     ««      " 

Barley 4i     "      "        " 

Gate 8i     "      "        •• 

To  Philadelphia,  for  export  only : 

Wheat 4   cents  per  bushel. 

Corn  and  Rye 8f     "  "        ** 

Barley.... 8f     •'  ««        •• 

Oats 8       ••  •'        «« 

The  foregoing  rates  to  New  York  for  export  also  apply  on  ex- 
ake  grain  to  New  York  in  carload  lots;  also  to  carload  shipments 
to  nearly  all  interior  points  taking  New  York  rates ;  while  the 
rates  on  grain  ex-lake  in  carloads  from  Buffalo  to  Philadelphia, 
for  local  delivery  and,  with  few  exceptions,  for  interior  points 
taking  Philadelphia  rates,  are  the  same  as  the  rates  given  above 
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to  New  York.  Boston  export  rates  on  grain  are  the  same  as 
those  to  New  York.  The  carload  rates  per  bushel  to  Boston,  for 
local  delivery  are :  Wheat,  8  cents ;  com  and  rje,  7f  cents ;  bar- 
ley, 7i  cents ;  oats,  4i  cents. 

Rates  to  Albany,  N.  Y.,  and  Albany  rate  points  via  the  Erie 
and  Lackawanna  are,  in  cargo  lots,  the  same  from  Bofblo  as  rates 
to  New  York  above  specified.  In  carload  lots  to  Albany  rate 
points,  the  rates  by  those  lines,  reduced  to  rates  per  bushel,  are: 
Wheat,  5.40  cents ;  com  and  rye,  5.04  cents ;  barley,  4.32  cents ; 
oats,  2.88  cents.  Under  such  rates,  carload  wheat  to  Albauy 
takes  a  rate  ^  of  a  cent  higher  than  cargo  wheat,  while  car- 
load oats  is  carried  at  about  f  of  a  cent  a  bushel  less  than  is 
charged  on  cargo  oats. 

The  Lehigh  Valley  tariflFs  do  not  name  Albany  or  Albany  rate 
points.  The  New  York  Central  &  Hudson  River  Railroad  Com- 
pany has  not  filed  any  tariffs  on  grain  ex-lake  for  the  seasoB 
of  1897. 

The  action  of  defendants  in  establishing  tanSa  for  the  present 
season,  which  restrict  the  lower  cargo-lot  rates  to  export  ship- 
uieuts,  is  understood  to  remove  the  principal  grievance  com- 
plained of  in  this  case.  The  complaint,  however,  broadly  all^^ 
that  the  less  rate  for  cargo  lots,  on  shipments  of  ex-lake  grain  to 
seaboard  points,  unlawfully  discriminates  against  shippers  of  like 
grain  in  carloads,  and  this  allegation  covers  rates  on  export  as 
well  as  domestic  shipments  to  the  same  port.  A  difference  of 
1  cent  per  bushel  on  wheat  and  corn  and  i  cent  per  bushel  on 
barley  and  oats  equals,  according  to  the  standard  weights  per 
bushel,  a  difference  per  100  pounds  of  about  If  cents  on  wheat. 
If  cents  on  corn,  IJ  cents  on  oats,  and  1  cent  on  barley ;  and  the 
so-called  cargo  lots  of  8,000  and  10,000  bushels  apparently  require 
about  ten  cars  of  average  capacity  to  effect  the  transportation. 
The  grain  trade  is  well  known  to  be  conducted  on  profit  margins 
sometimes  less  than  1  cent  per  bushel,  and  transportation  rates 
on  cargo  lots  or  train  loads,  lower  to  the  extent  of  from  1  to  1| 
cents  per  100  pounds  than  those  applied  to  carload  shipments, 
even  if  strictly  confined  to  export  business,  must  tend  very 
strongly  to  throw  that  business  into  the  hands  of  the  larger 
dealers  exclusively.  While  no  evidence  has  been  presented  on 
this  branch  of  the  case,  it  is  difiicult  to  see,  if  the  cargo  rates 
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formerly  in  force  to  interior  points  taking  seaboard  rates  were 
destructive  of  complainants'  carload  business  to  snch  points,  how 
the  effect  of  lower  cargo  rates  on  export  grain  can  be  mnch  less 
burdensome  to  those  who  handle  grain  for  export  in  carload 
quantities.  Another  objection  to  lower  cargo  or  train-load  rates 
on  export  grain  is  the  opportunity  thereby  afforded  for  manipu- 
lations at  seaboard  points,  whereby  the  favored  dealer  in  grain 
for  domestic  consumption  may,  by  one  device  or  another,  secure 
the  export  rate  on  such  grain,  while  his  more  honest  or  less  for- 
tunate competitor  is  required  to  pay  the  higher  and  largely  pro- 
hibitory rate.  But  conceding  that  lower  rates  on  export  than  on 
domestic  grain  may  be  properly  allowed,  we  perceive,  no  sufficient 
reason  for  different  rates  on  carload  than  on  cargo  or  train  load 
shipments,  whether  grain  is  carried  for  export  or  for  domestic 
use.  The  principle  involved  in  such  a  distinction  violates  the 
rule  of  equality  and  tends  to  defeat  its  just  and  wholesome  pur- 
pose. That  purpose  is  not  fully  accomplished  if  one  scale  of 
charges  is  applied  to  cargo  shipments  and  a  higher  rate  is  imposed 
for  single  carloads,  even  though  all  cargo  shippers  pay  the  same 
and  all  carload  shippers  are  charged  alike. 

Inasmuch,  however,  as  this  question  does  not  seem  to  require 
final  determination  at  this  time,  the  Commission  will  only  recom- 
mend that  the  carriers  reconsider  these  export  and  domestic 
tariffs,  with  the  view  to  their  amendment  in  accordance  with  the 
opinion  here  expressed.  No  formal  order  will  now  be  entered, 
but  the  case  will  be  held  for  such  future  action  as,  upon  the 
application  of  any  interested  party  and  further  investigation  by 
the  (yommission,  may  appear  to  be  appropriate. 
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BKEWER  &  HANLEITER 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY; 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company; 
Western  &  Atlantic  Railroad  Company;  Central  of 
GsoROLA  Railway  Company. 


(No.  467.) 


Decided  June  £9,  1897. 


h  Ratea'cbarged  by  defendants  for  the  transportation  of  freight  articles  from 
Cincinnati,  Ohio,  and  Louisville,  Ey.,  to  Griffin,  Ga.,  are  materially 
higher  than  their  rates  on  like  traffic  carried  from  Cincinnati  and  Louis- 
▼ille  through  Griffin  to  Macon,  Ga.,  and  Griffin  and  Macon  are  competing 
localities.  Ileld,  Upon  the  facts,  that  Griffin  is  entitled  to  Macon  rates 
from  Louisville  and  Cincinnati,  and  that  charging  any  higher  rate  to 
Griffin  is  an  unjust  discrimination  under  section  8  of  the  Act  to  Regu- 
late Commerce. 

2.  Water  competition,  to  justify  higher  shorter-distance  charges  under  the 
4th  section,  must  be  actual  competition  for  the  transportation  involved, 
and  such  as  to  dictate  the  rate  by  rail.  A  railroad  rate  so  low  as  to  drive 
water  transportation  out  of  existence  cannot  be  justified  by  showing  the 
possibility  of  water  competition;  the  law  permits  railroads  to  meet,  not  to 
extinguish,  such  competition. 

8.  Competition  between  markets,  or  between  carriers  subject  to  the  regu- 
lating statute,  does  not  create  such  dissimilarity  of  circumstances  and 
conditions  as  will  justify  carriers  in  charging  more  for  the  short  than  for 
the  long  haul,  under  the  4th  section,  without  an  order  of  the  Commission. 

4.  Defendants  are  engaged  in  competition  with  other  carriers  by  railroad  In 
the  transportation  of  freight  to  both  Griffin  and  Macon,  Ga.,  but  the  de- 
fendants and  their  competitors  make  greatly  lower  rates  from  Louisville 
and  Cincinnati  for  the  longer  distance  to  Macon  than  for  the  shorter  dis- 
tance to  Griffin,  which  is  an  intermediate  point  between  Atlanta  and 
Macon.  While  the  rates  to  Atlanta  and  Macon  are  substantially  the  same, 
such  rates  to  Griffin  are  the  rates  to  Atlanta  added  to  local  rates  from 
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Atlanta  to  Griffin.  Rates  for  tbe  transportation  of  freight  from  New  York 
and  other  eastern  points  to  Griffin  and  Macon  are  practically  the  same. 
Although  there  is  railroad  competition  for  traffic  to  Griffin  as  well  as  to 
Macon,  the  carriers  from  Louisville  and  Cincinnati,  while  making  low 
rates  on  account  of  such  competition  to  Macon,  refuse  to  establish  like 
rates  for  Griffin.  UfM,  That  if  there  can  be  exceptional  instances  in 
which  competition  between  carriers  subject  to  the  Act  may  create  the 
dissimilarity  of  circumstances  and  conditions  under  the  4th  section,  this 
case,  where  such  comi)etition  is  shown  at  both  the  shorter  and  longer  dis- 
tance points,  is  not  one  of  them. 

9  Railroad  companies  have  the  right  to  earn  a  proper  return  upon  some 
investment;  just  what  has  not  been  very  definitely  determined;  but  in 
earning  such  return  they  must  operate  their  properties  in  accordance  with 
tbe  provisions  of  the  statute  forbidding  discrimination  between  localities 
and  charging  more  for  the  short  than  for  the  long  hauL 

W.  II,  Brewer  for  complainants. 
Edward  Baxter  for  defendants. 

Bepokt  AND  Opinion  of  the  Commission. 

ritouTY,  Commissioner: 

The  complainants  are  wholesale  and  retail  grocers  in  the  city 
of  Griffin,  Ga.  The  defendants  are  common  carriers  by  railroad, 
engaged  in  the  transportation  of  interstate  traffic  from  Cincinnati, 
Ohio,  and  Louisville,  Ky.,  to  Griffin  and  Macon,  Ga.  This 
transportation  is  conducted  from  both  Cincinnati  and  Louisville 
over  the  line  of  the  defendant,  the  Louisville  &  Nashville  Rail- 
road Company,  to  Nashville,  Tenn. ;  from  Nashville  to  Chatta- 
nooga over  the  Nashville,  Chattanooga  &  St.  Louis  Railway; 
from  Chattanooga  to  Atlanta,  Ga.,  over  the  Western  &  Atlantic 
Railroad ;  and  from  Atlanta  to  JMacon  over  the  Central  of 
Georgia  Railway.  Griffin  is  situated  on  the  line  of  the  Central  of 
Georgia  Railway  between  Atlanta  upon  the  north  and  Macon 
npon  the  south.  The  various  defendants  maintain,  as  above, 
through  arrangements  under  which  merchandise  is  transported 
by  continuous  shipment  from  Cincinnati  and  Louisville  to  both 
Griffin  and  ^[acon.  It  is  43  miles  from  Atlanta  to  Griffin  and 
60  miles  from  Griffin  to  Macon,  so  that  freight  in  course  of 
transportation  by  the  defendants'  lines  from  either  Louisville  or 

Cincinnati  to  Macon  passes  through  Griffin  and  over  a  distance 
7  lNThR-«.  Com.  15 
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60  miles  greater  than  to  Griffin.  The  joint  through  rates  by  the 
defendants'  lines  from  Louisville  and  Cincinnati  to  Griffin  and 
Macon  are  as  follows : 

Class         1        2        8        466ABODBHF 

To 
GrifflD,     1.48    1.25    1.11    .94    .77    .62    .44    .49    .86^    .82    .69    .79    .65i 

To 
MacoD,     1.07      .92      .81    .68    .66    .46    .28    .87    .80      .26    .50    .65    .62 

The  complainants  insisted  that  by  charging  the  higher  rate  to 
Griffin  for  the  shorter  distance,  as  above  indicated,  the  defend- 
ants unjustly  discriminated  against  Griffin  and  in  favor  of  Macon 
and  violated  the  provisions  of  the  4th  section.  They  also  asserted 
that  the  rate  to  Griffin  was,  in  and  of  itself,  an  unreasonable  one. 

The  defendants  admitted  the  facts  which  are  above  set  forth 
and  found,  but  denied  that  the  rate  to  Griffin  was  in  and  of 
itself  unreasonable,  or  that  there  was  any  unjust  discrimination 
against  Griffin ;  and  asserted  that  there  was  no  violation  of  the 
4th  section,  for  the  reason  that  the  circumstances  and  conditions 
under  which  the  transportation  to  Macon  and  Griffin  was  had 
were  dissimilar. 

Three  issues  are  therefore  made  by  the  pleadings :  First,  Is  the 
rate  from  Cincinnati  and  Louisville  to  Griffin  an  unreasonable 
one,  in  and  of  itself.  Second,  Do  these  rates  unjustly  discrimi- 
nate against  Griffin  as  in  favor  of  Macon.  Third,  Are  the  cir- 
cumstances and  conditions  under  wliich  the  rates  are  made  to 
Griffin  and  Macon  so  dissimilar  as  to  justify  the  greater  charge 
for  tlie  shorter  haul. 

1.  Upon  the  first  issue  we  have  no  evidence  before  us  upon 
which  to  base  a  finding  of  fact.  The  real  complaint  in  this  case  is 
not  that  the  rate  to  Griffin  was  in  and  of  itself  unreasonable,  but 
that  this  rate  was  unreasonable  as  compared  with  the  Macon  rate. 
The  complainants  introduced  no  testimony  whatever  upon  this 
subject.  The  defendants  produced  several  witnesses  who  testified 
that  the  rates  to  Griffin  were  in  and  of  themselves  reasonable. 
These  witnesses  did  not  state  what  they  meant  by  saying  that  the 
rates  were  reasonable  "  in  and  of  themselves,"  but  it  is  evident 
from  an  examination  of  their  testimony,  both  upon  the  direct 
and  cross  examination,  that  all  they  intended  was  that  the  rates 
were  fair  in  view  of  the  method  by  which  rates  in  that  territoiy 
were  made  up.     As  above  found,  the  first-class  rate  to  Griffin  was 
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11.43.  The  first-class  rate  to  Macon  was  $1.07.  The  distance  to 
Macon  is  60  miles  greater  and  the  freight  is  hauled  through  Grif- 
fin. Yet  Mr.  Shellman,  the  general  freight  agent  of  the  Central 
of  Georgia  Railway  Company,  testified  that  the  rates  to  both 
Griffin  and  Macon  were  reasonable  and  just  **  in  and  of  them- 
selves." He  could  only  have  meant  thai  the  adjustment  of  rates 
between  those  two  points  was  reasonable  and  just.  This  idea  is 
clearly  brought  out  in  the  testimony  of  Mr.  Knott,  the  first  vice- 
president  of  the  Louisville  &  Nashville  Railroad  Company,  who, 
in  answer  to  the  question  whether  the  rates  from  Cincinnati  and 
Louisville  to  Griffin  were  just  and  reasonable  in  and  of  them- 
selves, said :  ^^  I  am  familiar  with  the  rates  from  Louisville  and 
Cincinnati  to  Griffin ;  also  with  the  methods  or  rules  followed  in 
making  those  rates,  and,  to  a  certain  extent,  with  the  conditions 
which  have  had  to  be  considered  in  establishing  those  rates,  and 
from  such  knowledge  as  I  have  I  believe  that  the  rates  are  not 
unreasonable."  It  is  plain  that  what  this  witness  had  in  mind 
was  the  relation  in  rates  between  Griffin  and  other  points ;  under 
the  method  followed  in  making  these  rates,  they  were,  in  his 
opinion,  just  and  reasonable. 

It  might  be  a  difficult  matter  to  say  what  elements  should  de- 
termine the  absolute  justice  of  the  rate  to  Griffin,  or  whether, 
indeed,  that  question  can  ever  be  an  absolute  one,  but  is  not 
always  what  is  relatively  just.  However  that  may  be  as  a  gen- 
eral proposition,  we  are  clear  that  there  is  no  testimony  in  this 
case  from  which  we  can  say  that  the  rate  to  Griffin  was  or  was 
not  too  high  '^  in  and  of  itself,"  and  we  make  no  finding  upon 
that  question. 

2.  Atlanta  is  what  is  called,  in  the  parlance  of  southern  rate- 
making,  a  basing  point.  Griffin  is  not  a  basing  point.  The  rate 
lo  Griffin  is  made  by  adding  to  the  Atlanta  rate  the  local  rate 
from  Atlanta  to  Griffin.  Macon  is  also  a  basing  point,  and  the 
rate  to  Macon  and  Atlanta  is  in  most  instances  the  same.  It 
necessarily  follows  that  the  merchant  in  Macon  or  Atlanta  can 
own  his  goods  cheaper  by  the  amount  of  the  local  freight  rate 
than  can  the  merchant  in  Griffin.  The  complainants  are  whole- 
sale merchants  in  Griffin ;  the  case  shows  that  they  are  the  only 
ones  there,  and  they  desire  to  compete  in  Griffin  and  in  territory 
upon  either  side  of  Griffin  with  similar  wholesale  merchants  iv 
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Macon  and  Atlanta.  The  wholesale  merchant  in  Atlanta  can  lay 
his  goods  down  in  Griffin  at  exactly  the  same  price  that  the  com- 
plainants own  theirs.  When  the  complainants  endeavor  to  sell 
in  territory  between  Atlanta  and  Griffin,  they  are  at  a  disadvant- 
age to  the  extent  of  the  freight  rate  from  Griffin  to  the  point  of 
operation,  and  to  the  further  disadvantage  that  they  have  paid  a 
higher  rate  to  Griffin  than  the  Atlanta  merchant  is  obliged  to  pay 
as  the  entire  rate  from  where  he  purchases  his  goods  to  the  point 
of  sale.  For  instance,  Hampton  is  a  station  upon  the  Central  of 
Georgia  Railway,  32  miles  from  Atlanta  and  11  miles  from 
Griffin.  The  Atlanta  merchant  pays  upon  his  merchandise  sold 
in  Hampton  the  rate  to  Atlanta  plus  the  local  rate  to  Hampton, 
while  the  complainants  must  pay  the  rate  to  Atlanta  plus  the 
local  rate  from  Atlanta  to  Griffin  plus  the  local  back  from  Griffin 
to  Hampton.  Manifestly  the  complainants  cannot  do  business  at 
any  distance  from  Griffin  itself.  The  testimony  shows  that  their 
competitors  in  Macon  and  Atlanta  sell  in  competition  with  them 
in  Griffin,  while  they  are  only  able  to  extend  their  operations  for 
a  few  miles,  and  practically  not  at  all  towards  those  two  cities. 
It  is  evident,  then,  that  these  rates  do  work  a  grievous  discrimi- 
nation against  Griffin  in  favor  of  Macon  and  Atlanta,  for  not 
only  does  the  general  public  at  Griffin  pay  the  higher  rate  upon 
articles  which  it  consumes,  but  especially  these  complainants,  and 
all  persons  desiring  to  engage  in  the  business  of  wholesaling  at 
Griffin,  are  in  effect  prohibited  from  so  doing.  Whether  that 
discrimination  is  an  unjust  one  is  probably  a  question  of  law,  de- 
pending upon  the  other  facts  herein  found. 

3.  As  to  the  dissimilar  circumstance  and  conditions.  The  de- 
fendants contended  in  the  first  place  that  the  rates  to  Macon  were 
affected  by  water  competition.  Macon  is  situated  upon  the 
Ocmulgee  Kiver.  The  Altamaha  River  is  formed  by  a  junction 
of  the  Ocmulgee  and  Oconee  Rivers,  and  empties  into  the  ocean 
between  Savannah  and  Brunswick.  Regular  lines  of  freight  and 
passenger  steamers  run  between  both  of  these  ports  and  New 
York  city.  Lines  of  railway  also  lead  from  both  Savannah  and 
Brunswick  to  Macon,  and  freight  is  carried  by  ocean  and  rail 
from  New  York  to  Macon  over  these  lines  of  railway  upon  a 
joint  through  rate. 

The  Southern  Railway  crosses  the  Ocmulgee  River  at  Lumber 
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City,  and  touches  it  again  at  Hawkinsville.  The  Plant  System 
crosses  the  Altamaha  at  Doctortown.  It  is  about  65  miles  from 
Macon  down  tlie  river  to  Hawkinsville  and  about  130  miles  from 
JIawkinsville  to  Lumber  City,  which  is  upon  the  Ocmulgee 
Kiver,  a  short  distance  above  its  junction  with  the  Oconee. 
From  Lumber  City  to  Doctortown  the  distance  is  about  70  miles, 
from  Doctortown  to  Brunswick  about  90  miles,  and  to  Savannah 
about  150  miles.  There  is  an  inside  passage  from  the  mouth  of 
the  Altamaha  to  Bnmswick. 

The  defendants  introduced  one  Captain  Day  as  a  witness,  who 
testified,  and  the  fact  is  found  in  accordance  with  his  testimony, 
that  he  was  the  proprietor  of  a  line  of  boats  plying  upon  the  Oc- 
mulgee between  Lumber  City  and  Hawkinsville ;  that  he  had  a 
contract  with  the  Southern  Railway,  the  terms  of  which  did  not 
very  clearly  appear,  but  under  which,  generally  speaking,  he 
agreed  not  to  compete  with  that  railroad,  but  to  collect  freight  from 
various  points  upon  the  river  between  Lumber  City  and  Hawkins- 
ville which  he  delivered  to  that  company  at  these  points,  receiv- 
ing from  them  in  return  freight  for  distribution  to  different 
points  upon  the  river.  There  was  another  line  of  boats  which 
worked  the  Altamaha  from  the  junction  of  the  Ocmulgee  and 
Oconee  to  Doctortown  in  the  interest  of  the  Plant  System,  in 
the  same  way  that  he  worked  the  river  above  the  junction  in  the 
interest  of  the  Southern  Railway.  There  was  no  business  of  any 
kind  upon  the  Altamaha  between  Doctortown  and  its  mouth,  the 
entire  region  being  swamp  land. 

As  already  stated  Captain  Day  was,  at  the  time  of  this  hearing, 
operating  a  regular  line  of  steamers  between  Hawkinsville  and 
Lumber  City,  and  the  Plant  System  was  operating  another  line 
of  steamers  between  Lumber  City  and  Doctortown.  There  were 
no  boats  plying  between  Doctortown  and  either  Brunswick  or 
Savannah,  and  no  freight  was  ever  actually  carried  from  either 
of  those  ports  to  any  point  upon  the  Ocmulgee  River  by  water, 
although  there  was  at  all  seasons  of  the  year  water  communica- 
tion over  which  freight  might  have  been  carried  between  both 
Savannah  and  Brunswick  to  all  points  upon  the  Altamaha  or 
Ocmulgee  as  far  up  as  Hawkinsville. 

Captain  Day  testified  that  in  1866  his  father  had  operated  a 
line  of  boats  to  Macon,  but  that  since  that  year  there  had  been  no 
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actual  water  transportation  above  Hawkinsville,  although  the  river 
was  navigable,  by  the  same  boats  which  he  used,  between  Hawk- 
insville and  Macon  for  six  or  seven  months  in  the  year. 

Captain  Day  said  that  if  freight  oflfered  between  Brunswick 
and  Hawkinsville  in  any  considerable  quantities  he  would  be 
willing  to  transport  it  at  the  following  rates : 

Class  12       84       66ABGDBHF 

Rate  .85    .80    .25    .20    .15    .12    .06    .10    .07    .04    .10    .16    .10 

The  rates  from  Hawkinsville  to  Macon  over  the  Southern  Bail- 
way  are  fixed  by  the  Georgia  Bailroad  Commission,  and  are  as 
follows : 

Class  128456ABODBHF 

Hate  .87i  .84    .82    -271  .22i  .16^  .16i  .14i  .08    .08    .22i  .27i  Mi 

The  published  steamship  rates  from  New  York  to  Brunswick 
are  as  follows : 

Class  128466ABODBHF 

Rate  .65    .45    .85    .28    .28    .18    .18    .18    .18    .18    .28    .28    .81 

If  the  ocean  steamship  rate,  the  rate  at  which  Captain  Day  tes- 
tified that  he  would  be  willing  to  carry  from  Brunswick  to  Hawk- 
insville, and  the  railroad  commission  rate  from  Hawkinsville  to 
!Macon  be  added  together,  it  would  give  the  following  rates  from 
New  York  to  Macon : 

Class  1        28        456ABODBHF 

Kate  1.27i  1.09  .92    .75i  .60^  .46^  .40i  .42^  .88    .80    .61^  .70i  .58| 

These  rates  would  be  lower  than  the  present  rates  from  Louis- 
ville and  Cincinnati  to  Griffin  by  the  following  amounts : 

Class  128466ABCDBHF 

Rate  .15i  .16    .19    .181  .16^  .15i  .08^  .061  .08^  .02    .08i  .08|  .061 

Captain  Day  testified  that  he  was  himself  the  owner  of  five 
steamboats,  of  which  he  was  using  at  present  in  his  business  but 
two,  and  that  if  freight  was  offered  for  transportation  at  remun- 
erative prices  between  Brunswick  and  Hawkinsville,  or  at  other 
points  u{)on  the  Altamaha  and  Ocmulgee  rivers,  the  means  would 
Ih^  forthcoming  to  transport  it. 

The  defendants  also  claimed  that  competition  between  railroads 
and  markets  created  the  necessary  dissimilarity  of  circumstances 
and  conditions.  Five  inde{x>ndent  lines  of  railway  enter  Macon. 
These  lines  thnnigh  their  different  connections  by  rail,  and  by  rail 
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and  water,  reach  all  parts  of  the  United  States  and  actively  com- 
pete for  business  from  all  available  directions. 

By  means  of  these  railway  lines  the  markets  in  all  parts  of  the 
United  States  are  brought  into  connection  with  Macon,  and  many 
of  those  markets  seek  a  rate  which  will  enable  them  to  dispose  of 
their  various  products  in  Macon.  Under  the  present  adjustment 
of  rates,  the  supplies  consumed  in  Macon  are  obtained  both  from 
the  eastern  and  from  the  western  markets.  The  defendants  in- 
troduced statements  showing  the  amount  of  tonnage  from  the 
east  and  from  the  west  respectively  for  the  year  ending  March  31, 
1893,  that  year  being  selected  because  the  statements  had  been 
prepared  for  use  in  some  other  case,  and  could  therefore  be  more 
conveniently  obtained  for  use  in  this  case.  From  these  state- 
ments it  appears  that  during  this  year  32,099,466  pounds  of  freight 
were  brought  to  Macon,  Ga.,  by  the  various  railway  lines  from 
the  eastern  seaboard  and  from  interior  points  in  New  England, 
New  York,  Pennsylvania,  Maryland,  Delaware  and  West  Vir- 
ginia, while  during  the  same  period  128,097,200  pounds  were 
brought  by  rail  lines  from  points  on  and  beyond  the  Ohio  and 
Mississippi  rivers  and  from  and  via  Lexington,  Ky.,  Nashville, 
Tenn.,  Johnsonville,  Tenn.,  and  Florence,  Sheffield  and  Riverton, 
Ala.  This  last-named  tonnage  consisted  principally  of  packing- 
house products,  grain  of  various  kinds  and  its  products,  including 
the  milled  products  of  grain.  It  did  not  appear  of  what  the  first 
named  tonnage  consisted.  The  rates  from  New  York,  which 
may  be  taken  as  an  average  of  the  territory  from  which  it  was 
drawn,  were  as  follows  in  1893,  and  they  were  substantially  the 
same  at  the  time  of  the  hearmg : 

Claas  1        28466ABODEHF 

Sea  A;  Rail      1.09    .96    .88    .70    .59    .48    .84    .47    .86    .84    .63    .60.    .68 
All  rail  1.17  1.02    .88    .74    .62    .60    .86    .49    .87    .86    .56    .64.   .72 

These  rates  were  considerably  higher  than  the  corresponding 
rates  from  Cincinnati  and  Louisville  and  other  western  points, 
and  the  inference,  of  course,  is  that  articles  purchased  in  the  east 
and  brought  to  Macon  must  have  been  bought  there  because 
they  could  be  obtained  more  cheaply  than  in  the  west.  Undoubt- 
edly a  change  in  the  freight  rates  by  raising  the  rate  to  Macon 
from  weatem  points  would  operate  to  increase  the  tonnage  from 
eastern  territoiy,  and  vice  versa. 
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It  appeared  that  Macon  and  Columbus,  Ga.,  and  Eufanla,  Ala., 
were  all  distributing  centers  reaching,  to  a  certain  extent,  the 
same  territory.  These  cities  and  the  carriers  connecting  them 
with  the  markets  from  which  they  obtained  their  supplies  for 
distribution  insisted  that  the  rates  to  them,  respectively,  should 
be  so  equalized  as  to  allow  each  one  of  these  three  towns  its  fair 
proportion  of  business.  These  various  contending  influences, 
operating  over  a  long  series  of  years,  through  rate  wars,  agree- 
ments and  arbitrations,  had  finally  produced  the  rates  in  force  at 
these  various  so-called  basing  points,  including  Macon.  We  have 
nothing  before  us  from  which  it  is  possible  to  determine  whether 
the  relation  in  rates  so  established  is  or  is  not,  under  all  the  cir« 
cumstances,  a  reasonable  one,  and  in  all  probability  that  question 
could  never  be  answered  with  certainty.  It  did  not  appear  why 
the  various  rates  to  these  different  basing  points,  including 
Macon,  might  not  be  somewhat  raised,  preserving  at  the  same 
time  the  existing  relation. 

Griffin  is  reached  by  two  of  the  most  powerful  southern  rail- 
way systems,  the  Central  of  Georgia  Railway  and  the  Southern 
Railway,  and  these  two  systems  actively  compete  through  their 
connections  for  traffic  both  from  the  east  and  from  the  west. 
Upon  eastern  business  Griffin  enjoys  substantially  the  Macon 
rate,  but  for  some  reason  it  is  not  given  that  rate  upon  western 
buj>iness,  not  having  been  considered  apparently  as  a  basing  point 
in  the  rate-making  system  of  that  section.  We  were  furnished 
with  no  satisfactory  reason  why  Griffin  should  not  have  the  same 
])enefit  of  this  competition  as  Macon,  except  that  Macon  was 
entered  by  five  railways,  while  Griffin  enjoyed  the  advantage  of 
but  two. 

The  defendants  insisted  that  the  Macon  rate  was  made  by  con- 
ditions over  which  they  had  no  control,  and  that  it  was  beyond 
their  power  to  alter  this  rate.  If  the  Macon  rate  was  fixed  and 
they  had  no  right  under  the  law  to  make  higher  rates  to  inter- 
mediate points  between  Macon  and  Atlanta,  then  one  of  two 
things  must  happen,  either  they  must  raise  their  rate  to  Macon 
and  so  entirely  lose  that  competitive  business,  or  they  must  lower 
their  rates  to  intermediate  points  and  so  lose  the  difference  be- 
tween the  present  rates  and  the  Macon  rate ;  and  the  Central  of 
Georgia  Railway  insisted  that  in  either  case  its  revenues  would 
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be  nnwarrantably  crippled.  For  the  purpose  of  showing  to  what 
extent  either  one  of  these  courses  would  affect  the  revenue  of 
that  company,  statements  were  introduced  showing  the  present 
revenue  upon  business  from  Cincinnati  and  Louisville  and  other 
Ohio  and  Mississippi  river  crossings  to  intermediate  stations  be- 
tween Atlanta  and  Macon,  and  what  the  revenue  would  be  upon 
that  business  if  the  rate  was  reduced  to  the  Macon  rate.  These 
statements  cover,  as  do  the  previous  ones,  the  year  ending  March 
81,  1893.  From  these  it  appears  that  this  railway  company 
during  that  year  derived  from  such  business  passing  through 
Atlanta  and  destined  to  intermediate  stations  between  Atlanta 
and  Macon  $2,950.02.  Had  this  freight  been  transported  upon 
the  basis  of  the  Macon  rate,  the  amount  received  would  have 
been  $1,722.47.  The  revenue  derived  from  such  business  pass- 
ing through  Atlanta  and  Carrollton  during  the  same  time  to 
Macon  was  $22,850.61.  Both  Atlanta  and  Carrollton  business 
would  be  affected  by  the  Oriffin  rate,  for  the  reason  that  business 
via  both  those  points  passes  through  Griffin  en  route  to  Macou«. 
The  total  funded  debt  of  the  Central  of  Georgia  Bailway  Com- 
pany is  $45,220,000  and  its  capital  stock  is  $5,000,000.  The 
funded  debt  is  distributed  as  follows : 

Various  mortgage  bonds (80,320,000 

First  preferred  income  bonds 4,000,000 

Second  preferred  income  bonds 7,000,000 

Third  preferred  income  bonds 4,000,000 

In  1896  the  income  and  expenses  were  as  follows : 

Gross  earnings  from  operation $3,880,288  40 

Total  operating  expenses 2,281.124  27 

Net  income  from  operation 1,099,164  22 

The  income  account  was  as  follows : 

Incou£  from  operation $1,099,164  23 

Incotee  from  other  sources 816,525  79 

Total  income $1,415,690  01 

Paid  interest  on  funded  debt $1,007,833  88 

Paid  rent  for  leased  lines 245, 197  54 

Taxes 102.305  58 

Total $1,854,886  45 

Balance 60,858  60 

The  payments  upon  the  funded  debt  were  5  per  cent  interest 
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1123  miles  in  length.  The  total  capitalization  is  $44,715  per 
mile,  and  the  funded  debt  $40,263  per  mile. 

It  did  not  appear  what  the  original  cost  of  the  constrnction  of 
these  railway  lines  was,  nor  what  their  present  cost  of  construc- 
tion would  be.  It  appeared  that  the  system  of  rate  making 
which  is  attacked  in  this  complaint  prevailed  upon  the  other 
lines  entering  Macon,  bnt  it  did  not  appear  to  what  extent. 

Upon  the  foregoing  findings  of  fact  are  the  complainants  enti- 
tled to  relief? 

1.  The  claim  that  the  rate  to  Griffin  is  "in  and  of  itself  unrea- 
sonable" is  not  siiBtained,  The  burden  of  proving  that  isane  is 
upon  the  complainants,  and  this  burden  they  hare  not  met. 

2.  Do  the  rates  unjustly  discriminate  against  Griffin  in  favor 
of  Macon  ?  That  they  diseriininate  clearly  appears  from  the 
findings  of  fact,  Every  inhabitant  of  Griffin  who  buys  a  barrel 
of  Hour  or  a  can  of  beef  pays  more  for  it  than  as  though  he  re- 
sided in  Macon,  The  complainants  are  absolntely  prohibited 
from  competing  upon  equal  terms  with  the  Macon  wholesaler 
outside  the  limits  of  the  city  of  Griffin  itself.  This  sort  of  dis- 
crimination is  intolerable,  and  should  under  no  circumstances  be 
permitted  unless  justified  by  necessity.  Competition  is  alleged 
as  the  justification.  Plainly  water  competition  cannot  be  success- 
fully invoked,  for  the  only  water  competition  ia  from  the  east, 
and  Griffin  enjoys  substantially  the  same  eastern  rate  as  does 
Macon. 

Macon  has  five  competing  railroads.  Griffin  has  two.  The 
two  lines  which  enter  Griffin  are  among  the  most  powerful  and 
active  in  the  south.  Both  these  lines  by  their  connections  di- 
rectly reach  Louisville  and  Cincinnati,  and  compete  directly  for 
the  business  upon  which  the  obnoxious  rates  are  charged.  Why, 
then,  does  Macon  enjoy  the  benefit  of  this  competition  while 
Griffin  does  not!  Apparently  for  no  other  reason  than  that  the 
railways  interested  arbitrarily  determine  that  Macon  shall  be  a 
"  basing  point,"  and  that  Griffin  shall  not  be;  competition  shall 
be  given  its  effect  at  Macon,  and  shall  not  be  given  its  effect  at 
Griffin.  No  other  reason  is  suggested,  and  no  oth&r  reason  is 
possible. 
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We  do  not  think  this  accords  with  the  spirit  or  the  letter  of 
the  Act  to  Regulate  Commerce,  the  prime  object  of  which  was 
to  do  away  with  all  sorts  of  discrimination.  It  should  not  be  left 
to  the  whim  of  one  or  half  a  dozen  railroad  managers  to  deter- 
mine whether  a  given  city  may  or  may  not  be  a  "  trade  center." 
The  same  causes  which  operate  in  one  instance  should  have  the 
same  effect  in  another  instance.  We  hold  upon  the  findings  be- 
fore us  that  Griffin  is  entitled  to  as  low  a  rate  from  Louisville  and 
Cincinnati  as  is  Macon,  and  that  the  charge  of  a  higher  rate  is  an 
unjust  discrimination  under  section  three. 

Tliis  southern  system  of  rate-making  has  been  uniformly  con- 
demned by  the  Commission  as  vicious  in  principle  and  in  contra- 
vention of  the  Act  to  Regulate  Commerce. 

Harwell  v.  Columbus  dk  W.  R.  Co.  1  I.  0.  0.  Rep.  236, 1 
Inters.  Com.  Rep.  631 ;  Martin,  v.  Chica^o^  B,  cfe  Q.  R.  Co.  2 
I.  C.  C.  Rep.  46,  2  Inters.  Com.  Rep.  32;  Re  Atlanta  dkW.  P. 
R.  Co.  3  I.  C.  C.  Rep.  24,  2  Inters.  Com.  Rep.  461 ;  Cordele 
Machine  Shop  v.  Louisville  cfe  N.  R.  Co.  6  I.  C.  C.  Rep.  361. 

3.  Are  the  rates  complained  of  in  violation  of  the  4th  section  t 
Confessedly  they  are,  unless  justified  by  dissimilar  circumstances 
and  conditions. 

The  defendants  rely  upon  water  competition  to  make  out  the 
necessary  dissimilarity,  but  there  are  no  facts  in  the  case  upon 
which  to  base  that  contention.  The  Commission  early  held  that 
water  competition  which  would  create  dissimilar  circumstances 
and  conditions  under  the  4th  section  must  be  "actual competition 
which  is  of  controlling  force,  in  respect  to  traffic  important  in 
amount,"  and  this  rule  has  been  often  reaffirmed.  Harwell  v. 
Columbus  cfe  W.  R.  Co.  1  I.  C.  C.  Rep.  236,  248,  1  Inters.  Com. 
Rep.  631,  636;  Lehmann  v.  Southern  P.  R.  Co.  4  I.  C.  C.  Rep. 
1,  8  Inters.  Com.  Rep.  80 ;  San  Bernardino  Bd.  of  Trade  v. 
Atchison,  T.  cfe  S.  F.  R.  Co.  4  I.  C.  C.  Rep.  104,  3  Inters.  Com. 
Rep.  138 ;  Merchants*  Union  v.  Nortliem  P.  R.  Co.  5  I.  C.  C. 
Rep.  478,  4  Inters.  Com.  Rep.  183.  And  the  carrier  justifying 
upon  this  ground  must  affirmatively  show  the  necessary  facts. 
James  v.  Camxidian  P.  R.  Co.  5  I.  C.  C.  Rep.  612,  4  Inters. 
Com.  Rep.  274. 

There  is  no  water  competition  between  Louisville  and  Cincin- 
nati and  Macon,  and  none,  therefore,  which  directly  affects  the 
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rates  attacked ;  bnt  the  carriers  insist  that  there  is  snch  competi- 
tion between  the  eastern  markets  and  Macon,  which  either  does 
or  might  affect  these  rates.  Assuming — and  that  fact  is  not 
found — that  ocean  competition  controls  the  rate  between  New 
York  and  Macon,  still  that  rate  is  materially  higher  than  the  rate 
from  Ohio  River  points.  If  the  rate  from  the  last-named  points 
to  Macon  were  raised  to  equal  the  New  York  rate,  and  the 
Griflin  rate  reduced  to  the  New  York  rate,  the  revenues  of  the  de- 
fendants would  be  increased  rather  than  diminished,  unless  that 
change  in  rates  operated  to  divert  considerable  quantities  of 
traffic  from  the  western  to  the  eastern  markets.  There  is  nothing 
to  show  that  this  would  happen  to  any  considerable  extent,  and 
taking  the  character  of  the  freight  which  is  now  brought  from 
Ohio  River  points  and  which  consists  largely  of  products  pro- 
duced in  the  west  and  not  in  thct  east  we  do  not  well  see  how  this 
could  be  true. 

As  to  the  rates  which  Captain  Day  testified  he  would  be  will- 
ing to  make  from  Savannah  and  Brunswick  to  Hawkinsville,  it  is 
sufficient  to  say  that  no  freight  is  actually  transported  by  water 
at  the  present  time  over  that  route ;  and  there  is,  tlierefore,  no 
competition  of  that  sort.  The  mere  existence  of  a  water-way 
wliich  might  afford  an  avenue  for  such  transportation  is  not 
enough.  There  must  be  actual  competition  by  water  and  this 
competition  must  dictate  the  rate.  A  railroad  rate  bo  low  as  to 
drive  water  transportation  out  of  existence  cannot  be  justified  by 
showing  the  possibility  of  water  competition.  The  law  as  inter- 
preted by  this  Commission  permits  railroads  to  meety  not  to 
extinguish^  such  competition. 

The  defendants  also  rely  upon  competition  between  railroads 
and  markets.  This  competition  does  undoubtedly  exist  in  a  most 
active  form  and  is  the  controlling  factor  in  making  the  Macon 
rate ;  but  that  it  creates  such  dissimilarity  of  circumstances  and 
conditions  as  will  justify  the  carrier  in  charging  more  for  the 
short  than  for  the  long  haul  without  an  order  of  this  Commis:>ion 
is  no  longer  an  open  question  with  us.  It  was  said  in  the  origi- 
nal case,  lie  Louisville  dk  N,  li.  Co.  1  I.  C.  C.  Rep.  31,  81, 
1  Inters.  Com.  Rep.  278,  that  there  might  be  exceptional  cases 
in  which  competition  between  carriers  subject  to  the  provisions 
of  the  Act  to  Regulate  Commerce  would  create  such  dissimilarity. 
No  case  of  that  sort  was  then  before  the  Commission.     No  such 
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case  subsequently  came  before  it,  and  finally  it  was  held  in 
TramineU  v.  Clyde  S,  S.  Co,  5  I.  C.  C.  Rep.  324,  4  Inters.  Corn. 
Rep.  120,  that  there  could  be  no  such  case;  that  competition  be- 
tween railroads  subject  to  the  Act  could  never  make  out  a  case  of 
dissimilar  circumstances  and  conditions  within  the  meaning  of  the 
statute.  This  decision  has  been  uniformly  adhered  to  since. 
Lynchhurg  Bd,  of  Trade  v.  Old  Dominion  S.  S.  Co.  6  I.  C.  0. 
Rep.  632 ;  Be  Atchison,  T.  <&  S.  F.  B.  Co.  7  I.  C.  C.  Rep.  1. 

It  would  serve  no  useful  purpose  to  restate  here  the  grounds 
of  that  decision.  Whether  they  are  suflScient  is  for  the  courts. 
It  may  be  incidentally  observed,  however,  that  carriers  in  most 
parts  of  the  country  have  accepted  the  interpretation  put  upon 
the  4th  section  by  the  Commission,  and  have  adjusted  their  tariffs 
accordingly,  but  that  in  the  south  railway  companies  have  in- 
sisted that  this  could  not  be  done  and  have  generally  neglected  to 
do  so.  What  the  peculiar  conditions  in  that  section  are  which 
prevent  the  application  of  the  same  rules  prevailing  elsewhere 
lias  never  been  clearly  shown.  It  is  difficult  to  believe  that  there 
are  such  conditions. 

It  should  also  be  distinctly  noted  that  if  the  above  view  of  the 
law  is  wrong,  and  if  there  can  be  exceptional  instances  in  which 
competition  between  carriers  subject  to  the  Act  may  afford  the 
dissimilarity  of  circumstances  and  conditions  under  the  4th  sec- 
tion, this  is  not  one  of  them.  Indeed,  it  is  difficult  to  conceive 
of  a  situation  which  more  strongly  calls  for  the  application  of  the 
inhibition  of  that  section  than  the  present.  Here  are  two  cities, 
each  of  which  has  in  fact  railway  competition,  but  in  case  of  winch 
the  railroads  interested  have  determined  that  one  shall  and  the 
other  shall  not  enjoy  the  benefit  of  that  competition  in  the  matter 
of  rates.  If  the  mere  fact  that  competition  exists  between  the 
different  carriers  interested  in  these  and  kindred  rates  gives  to 
those  carriers  absolute  jurisdiction,  so  to  speak,  to  say  where 
effect  shall  and  where  it  shall  not  be  given  to  such  competition, 
it  is  difficult  to  understand  what  remains  of  the  4th  section. 

The  Central  of  Georgia  Railway  Company  insists  that  if  com- 
pelled to  make  the  rate  to  Macon  and  Griffin  the  same  it  must 
either  raise  the  Macon  rate  and  thereby  lose  entirely  that  busi- 
ness, or  lower  the  rate  to  Griffin  and  other  intermediate  points, 
and  thereby  lose  in  revenue  the  difference  between  the  present 
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ami  the  reduced  rates  ^  and  it  earnestly  raaintaijis  that  any  reduc- 
tion of  its  present  revenues  would  be  unwarranted. 

To  inquire  whether  the  revenues  of  this  railway  company  might 
be  or  ought  to  be  reduced  below  the  present  point  would  raise 
several  interesting  and  important  questions,  for  the  consideration 
of  which  we  have  not  before  ns  in  this  case  the  necessary  data. 
We  are  furnished  with  a  statement  of  the  funded  debt  and  capi- 
talization of  the  road,  and  also  with  a  statement  of  its  tinancial 
operations  for  the  last  year.  We  are  not  informed  how  this  debt 
was  created,  wliat  it  would  cost  at  the  present  timo  to  replace  the 
property  represented  by  thifi  capitalization,  nor  what  that  prop- 
erty is  fairly  worth,  if  indeed  there  be  any  standard  by  which  its 
value  can  be  measured.  It  appears  that  the  company  is  now  earn- 
ing at  the  present  rates  a  fair  return  on  considerably  more  ttian 
the  probable  cost  of  constrncting  and  equipping  the  road  at  cur- 
rent values.  If  the  rates  to  all  intermediate  points  between  At- 
lanta and  Macon  were  adjusted  to  the  Macon  rate,  the  loss  in  rev- 
enue would  be  $1,231.35.  "We  should  hardly  assume  that  a  re- 
duction in  revenue  to  this  small  amount  would  cripple  a  railroad 
with  a  net  income  from  operation  of  over  $1,000,000.  Nor  is  it 
certain  tliat  there  would  be  any  reduction  in  earnings  since  the 
increased  business  consequent  upon  tlie  lower  rate  might  more 
than  make  good  that  loss.  We  see  nothing  in  this  phase  of  the 
case  which  would  cause  us  to  hesitate  in  requiring  this  defendant 
to  bring  its  rates  into  conformity  with  the  statute. 

We  might  well  put  our  decision  as  to  this  point  upon  a  broader 
ground.  Railroad  companies  have  the  right  to  earn  a  proper  re- 
turn upon  some  investment,  just  what  has  not  been  very  definitely 
determined,  but  in  earning  it  they  must  operate  their  property  in 
accordance  with  the  law.  The  requirement  of  the  statute  is  that 
they  shall  not  discriminate  between  locahties,  and  that  they  shall 
not  charge  more  for  the  short  than  for  the  long  haul.  The  fact 
that  a  railroad  cannot  earn  a  return  to  which  it  is  otherwise  enti- 
tled, without  violating  one  or  both  of  these  statutory  provisions, 
is  no  excuse  for  their  violation. 

If  by  the  reduction  of  the  rate  to  intermediate  points  tiie  rev- 
enue of  the  Central  of  Georgia  Railway  Company  will  be  unwar- 
rantably lessened, — and  upon  that  question  we  express  no  opin- 
ion,^theu  the  defendant  should  readjust  its  rates  by  raising  the 
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Macon  rate  suflBciently  to  offset  the  reduction  to  intermediate 
points,  and  thereby  remove  the  present  nnjust  discrimination. 
Its  answer  is  that  it  coald  not,  if  it  woald,  do  this ;  that  the  Ma- 
con rate  is  beyond  its  power  to  modify.  The  Macon  rate  is  the 
result  of  agreement.  The  Central  of  Georgia  Railway  Company 
is  a  party  to  that  agreement,  and  has  the  same  power  over  it  that 
every  other  party  has.  If  it  has  not  suflBcient  influence  to  secure 
the  adoption  of  such  rates  as  will,  under  the  law,  yield  to  it  a 
proper  revenue,  that  is  the  misfortune  of  those  who  have  become 
the  owners  of  this  property,  which  must  be  endured  as  every 
other  misadventure  of  business  is. 
An  order  will  issue  in  accordance  with  the  forgoing  viewa 
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In  the  Matter  of  ALLEGED  UNLAWFUL  KATES  AND 
PKACTICES  IN  THE  TKANSPOKTATION  OF 
GRAIN  AND  GRAIN  PRODUCTS  by  Atchison,  To- 
PEKA  &  Santa  Fi:  Railway  Company  and  Others. 


Decided  June  S9,  1897. 


1.  8h!pment8  of  grain  were  carried  to  EaDsaa  City,  Mo.,  from  points  west 
thereof  at  local  rates,  and  quantities  of  grain  were  afterwards  reshipped 
and  rebilled  from  Kansas  City  to  Cliicago  or  otlier  destinations  at  the  bal- 
ance of  the  established  through  rate  from  the  original  point  of  shipment 
to  Chicago  or  other  ultimate  destination,  instead  of  the  higher  local  rate 
in  force  from  Kansas  City  to  such  destination.  There  was  no  agreement 
for  through  carriage  between  shipper  and  carrier  at  the  original  point  of 
shipment,  no  other  destination  than  Kansas  City  was  named,  and  upon 
carriage  of  the  grain  to  that  point  and  delivery  to  consignee  the  transpor- 
tation was  completed  and  the  local  rate  in  effect  to  Kansas  City  was  paid; 
but  the  practice  was  to  allow  the  consignee  or  other  owner  of  grain  at 
Kansas  City  to  ship  from  Kansas  City  to  Chicago  and  other  points  at  the 
'*  balance  of  the  through  rate,"  upon  presentation  of  the  paid  expense  bill 
to  Kansas  City  and  certification  by  a  joint  agent  of  carriers  at  Kansas  City. 
Under  this  '*  expense  bill  **  practice  it  was  practicable,  through  transfer  of 
expense  bills,  to  secure  a  lower  " balance  of  through  rate"  than  would  re- 
sult from  deducting  the  local  rate  between  the  actual  point  of  origin  and 
Kansas  City  from  the  through  rate  between  said  point  of  origin  and  the 
final  destination,  and  other  rate  manipulations  were  possible.  Held,  That 
such  shipment  and  reshipment  did  not  constitute  a  through  shipment  from 
the  point  of  origin  to  the  point  of  final  destination,  and  grain  so  shipped 
and  resbipped  was  not  entitled  to  the  benefit  of  the  through  rate  in  force. 
Held^  farther.  That  the  shipment  from  the  point  of  origin  to  Kansas  City 
was  local,  resulting  in  the  grain  becoming  Kansas  City  grain,  and  the  fact 
that  it  had  come  from  a  point  farther  west  was  no  reason  for  applying  on 
shipments  of  such  grain  from  Kansas  City  any  less  or  different  rate  than 
was  in  force  from  Kansas  City. 

S.  No  opinion  upon  the  practices  of  milling  or  reconsigning  or  holding  in 
transit,  if  the  shipment  is  a  through  shipment  upon  a  through  rate,  is  ex- 
pressed. 

Report  and  Opinion  of  the  Commission. 

Pbouty,  Commissioner: 

The  matter  under  consideration  is  the  practice  of  rebilling  at 
Kansas  City  and  other  Missouri  River  points  at  the  balance  of 
the  through  rate.     The  investigation,  in  the  course  of  which  that 
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consideration  arises,  was  begun  at  the  primary  instance  of  the 
Commission  and  was  prosecuted  at  Chicago  on  August  4,  1890, 
and  succeeding  days.  It  appeared  in  the  course  of  that  investi- 
gation that  the  practice  had  been  temporarily  suspended  pending 
a  decision  upon  its  legality.  The  question  is,  for  many  reasons, 
an  important  one  and  we  have  given  it  careful  consideration. 

4^1  though  the  details  are  somewhat  complicated,  the  practice  it- 
self is  simple  in  principle  and  the  situation  out  of  which  it  arises 
easy  of  comprehension.  Kansas  City  is  an  important  railway 
center  and  a  basing  point  in  rate  making.  The  rates  by  all  the 
lines  from  there  to  Chicago  are  the  same,  and  this  is  also  true  with 
reference  to  any  other  competitive  point.  Very  large  quantities 
of  farm  products  pass  through  Kansas  City  from  the  West  upon 
their  way  to  market,  coming  from  the  point  of  origin  by  various 
routes.  Tiiese  products  pay  the  local  rate  to  Kansas  City ;  from 
Kansas  City  they  are  shipped  out  over  various  lines  to  the  point 
of  ultimate  destination,  not  at  the  rate  between  Kansas  City  and 
that  point,  but  at  the  balance  of  the  through  rate  between  the 
point  of  origin  and  the  point  of  final  destination  deducting  the 
local  already  paid.  To  illustrate  by  an  actual  example :  During 
the  period  covered  by  this  investigation,  which  was  from  April 
1st  to  July  7th,  1896,  and  for  a  considerable  period  prior  thereto, 
the  rate  on  corn  from  Kansas  City  to  Chicago  was  20  cents  per 
100  pounds.  Hutcliinson,  Kansas,  is  a  station  upon  the  Santa  F6 
Railway,  which  runs  from  there  through  Kansas  City  to  Chicago, 
111.  The  through  rate  from  Hutchinson  to  Chicago  was  25  cents, 
and  the  local  rate  from  Hutchinson  to  Kansas  City  13^  cents. 
A  shipper  from  Hutchinson  would  forward  a  carload  of  com  to 
Kansas  City  and  pay  the  local  rate  of  13^  cents.  If  afterwards 
he  concluded  to  send  this  carload  on  to  Chicago  he  might  ship  it 
by  the  Santa  F6  Road,  or  by  any  other  road  between  the  two 
points,  at  the  balance  of  the  through  rate  from  Hutchinson.  The 
Chicago  &  Alton  Railroad,  for  instance,  would  transport  this  car- 
load of  com  from  Kansas  City  to  Chicago,  not  for  20  cents  per 
100  pounds,  but  for  11^  cents.  If  the  grain  was  sold  at  Kansas 
City,  the  purchaser  succeeded  to  the  right  of  sending  it  forward 
at  the  reduced  rate. 

When  the  shipper  shipped  this  carload  of  com  to  Kansas  City 

he  had,  as  an  ordinary  tliinp^.  no  idea  or  purpose  as  to  its  ultimate 
7  Intbbs.  Com.  16 
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destination.  It  might  be  eaten  in  Kansas  City ;  it  might  t>e  sent 
to  the  Chicago  market,  or  it  might  go  to  the  Gulf ;  there  was  noth- 
ing upon  any  of  the  papers  connected  with  its  transportation  to 
indicate  what  its  destination  beyond  Kansas  City  was,  or  that  it 
was  destined  to  any  point  beyond ;  but  if  he  did  subsequently 
elect  to  ship  it  beyond  Kansas  City,  the  rate  to  any  point  he 
might  select  was  the  difference  between  the  through  rate  from 
Hutchinson  to  the  point  of  destination  and  the  local  rate  which 
he  had  already  paid  from  Hutchinson,  and  this  rate  was  always 
different  from  the  rate  between  Kansas  City  and  the  point  of 
destination. 

The  result,  of  course,  was  that  nearly  all  grain  was  shipped 
into  Kansas  City  upon  a  local  bill  of  lading  in  the  first  instance 
and  was  afterward  sent  forward,  if  it  finally  went  forward,  upon 
a  new  bill  of  lading  at  the  balance  of  the  through  rate.  The 
difference  between  the  through  rate  from  the  point  of  origin  to 
the  point  of  destination  and  the  local  rate  from  the  point  of 
origin  to  Kansas  City  was  not  the  same  in  all  cases,  nor,  indeed, 
in  most  cases,  and  consequently  the  balance  of  the  through  rate 
continually  varied.  Thus,  the  balance  of  the  through  rate  from 
Hutchinson  to  Chicago  was  11^  cents,  from  Salina,  Kan.,  11 
cents,  from  Ada,  Kan.,  9  cents,  and  from  Coronado,  Kan.,  8  cents, 
while  from  a  point  within  a  few  miles  of  Kansas  City  it  might 
be  15  cents.  That  is,  different  carloads  of  com  might  be  trans- 
ported from  Kansas  City  to  Chicago  in  the  same  train  at  rates 
varying  from  8  to  15  cents,  while  the  rate  at  which  a  carload  of 
com  originating  in  Kansas  City  would  be  transported  was  20 
cents. 

The  reason  for  this  practice  seems  to  be  found  in  the  history 
of  the  development  of  the  railway  systems  centering  at  Kansas 
City  and  the  corresponding  business  methods  which  grew  up. 
Originally  all  the  lines  from  the  east  terminated  at  Kansas  City. 
From  thence  other  lines  were  built  toward  the  west,  so  that  the 
carriers  which  brought  freight  to  that  point  and  the  carriers 
which  took  it  at  that  point  for  transportation  east  were  not  the' 
same.  Freight  was  brought  to  Kansas  City  at  the  local  rate  by 
the  western  roads  and  from  thence  carried  east  upon  the  joint 
rate  to  the  point  of  destination  by  the  eastern  roads.  Finally, 
however,  the  Santa  Fe  crossed  the  river  to  the  east,  building  to 
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Chicago,  while  the  Bock  Island  crossed  it  from  the  east  to  the 
west  into  Kansas.  As  a  result,  the  Santa  F6  could  make  a 
through  rate  from  stations  on  its  line  west  of  Kansas  City  to 
Chicago,  which  was  less  than  the  sum  of  the  local  rates  froin 
those  points  to  Kansas  City  and  from  Kansas  City  to  Chicago. 
Grain  destined  for  the  Chicago  market  would  therefore  go  upon 
a  through  bill  of  lading  directly  to  Chicago  without  stopping  at 
Kansas  City.  The  testimony  in  this  case  is  that  the  practice  of 
rebilling  at  the  balance  of  the  through  rate  thereupon  sprang  up 
for  the  preservation  of  the  elevator  interests  at  Kansas  City,  but 
it  is  evident  that  it  must  also  have  been  for  the  purpose  of 
enabling  eastern  roads  without  western  connections  to  secure  a 
portion  of  the  business  from  the  west  If  the  through  rate  upon 
the  Santa  F6  to  Chicago  was  less  than  the  sum  of  the  locals,  it  is 
manifest  that  a  line  beginning  at  Kansas  City,  like  the  Chicago 
&  Alton,  could  obtain  no  portion  of  the  business  originating  on 
the  Santa  Fe  west  of  Kansas  City,  whereas  if  the  through  rate 
was  "  protected  "  the  shipper  would  ship  to  Kansas  City  by  the 
Santa  F6,  and  from  there  select  his  route  to  Chicago,  or  wherever 
else  he  might  desire  to  forward  his  products,  since  he  thereby 
acquired  the  opportunity  of  testing  the  market  for  those  products 
in  Kansas  City  without  loss  in  freight  rate. 

The  machinery  by  which  this  rebilling  was  effected  in  Kansas 
City  was  somewhat  more  complicated.  The  purpose  was  to 
make  certain  that  the  shipper,  who  demanded  a  reduced  rate 
out,  had  already  paid  the  corresponding  local  rate  into  Kansas 
City.  To  this  end,  the  roads  centering  there  employed  a  joint 
agent  who  maintained  an  office  with  from  ten  to  fifteen  clerks. 
The  local  shipper  upon  the  arrival  of  his  grain  at  Kansas  City 
would  pay  the  local  rate  and  receive  from  the  railroad  company 
transporting  the  grain  what  was  known  as  an  expense  bill.  This 
expense  bill  gave  the  amount  paid,  and  the  nature  of  the  freight 
upon  which  it  was  paid,  the  point  of  origin,  the  road  over  which 
it  had  come  to  Kansas  City,  the  number  of  the  car  in  which  it 
came,  and  if  unloaded  into  an  elevator,  the  name  of  the  elevator 
in  which  it  was  stored.  In  case  the  shipper  afterwards  desired 
to  forward  this  grain,  he  would  cause  it  to  be  loaded  and  would 
then  take  his  expense  bill,  with  a  bill  of  lading  partly  tilled  out, 
to  the  oiKcc  of  this  joint  agent.     The  joint  agent  would  transfer 
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from  the  expense  bill  to  the  bill  of  lading  the  facts  contained  on 
the  expense  bill,  and  would  certify  the  rate  at  which  the  grain 
was  entitled  to  go  from  Kansas  City  to  its  destination.  The  ex- 
pense bills  were  retained  by  the  joint  agent. 

In  case  of  change  in  the  through  rate  from  the  point  of  origin 
to  the  point  of  destination  between  the  time  the  grain  was  shipped 
in  and  the  time  it  was  shipped  out,  two  rules  prevailed.  If  there 
was  a  reduction,  the  grain  went  forward  at  the  old  rate ;  if  an 
advance,  it  went  forward  at  the  old  rate  for  thirty  days,  after 
that,  at  the  advanced  rate. 

It  is  manifest  that  this  system  might  afford  opportunity  for 
many  abuses.  The  rate  from  Kansas  City  to  Chicago  was  20 
cents.  The  balance  of  the  through  rate  from  Salina  was  11  cents, 
and  from  Coronado  8  cents.  An  expense  bill  showing  that  a  car- 
load of  corn  had  been  transported  from  Coronado  to  Kansas  City 
entitled  its  holder  to  have  a  carload  of  corn  transported  over  any 
line  from  Kansas  City  to  Chicago  for  8  cents  per  hundred,  while 
the  published  rate  was  20  cents.  If  a  corn  grower  who  had 
hauled  by  wagon  and  stored  in  some  elevator  a  carload  of  com 
from  the  vicinity  of  Kansas  City  could  obtain  possession  of  an 
Ada  expense  bill  he  thereby  saved  11  cents  a  hundred  upon  the 
price  of  that  corn  in  the  Chicago  market.  If  a  shipper  from 
Hutchinson  who  had  paid  13^  cents  into  Kansas  City  could  ob- 
tain a  similar  expense  bill  he  could  complete  the  transportation 
of  that  carload  to  Chicago  for  22J  cents  per  hundred,  while  the 
through  rate  was  25  cents.  It  was  suggested  that  inasmuch  as 
these  expense  bills  must  have  had  an  actual  market  value,  they 
would  probably  be  bought  and  sold,  and  the  testimony  shows  that 
this  was  done. 

The  thing  aimed  at,  of  course,  was  to  preserve  the  identity  of 
the  grain,  to  make  sure  that  the  same  wheat  or  corn  which  was 
brought  in  at  a  given  local  rate  had  the  benefit  of  that  same  rate 
when  it  went  forward.  A  large  part  of  the  wheat  and  a  consid- 
erable portion  of  the  corn  passing  through  Kansas  City  was  ele- 
vated, and  of  course  with  reference  to  this  it  was  absolutely 
impossible  to  preserve  its  identity.  It  was,  however,  a  rule  that 
an  expense  bill  for  grain  stored  in  one  elevator  could  not  be  ap- 
plied to  the  transportation  of  grain  taken  from  another  elevator, 
and  the  joint  oflSce  required  a  loading-in  and  a  loading-out  elo- 
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vator  ticket  before  it  would  certify  the  rate  upon  the  bill  of 
lading,  In  case  the  grain  was  not  elevated  but  was  transferred 
from  car  to  car,  it  was  possible  to  preserve  the  exact  identity,  and 
in  such  case  it  was  always  done  or  intended  to  be  done.  The 
joint  agent  testified  that  when  he  dealt  with  parties  whom  he 
believed  to  be  honest  he  did  not  verify  in  every  case  the  facts, 
but  did  so  in  enough  cases  so  that  he  was  reasonably  sure  there 
was  no  deceit  in  this  respect. 

It  appeared  that  a  certain  amount  of  grain  which  came  into 
Kansas  City  for  which  expense  bills  were  given  was  consumed 
there,  and  it  was  suggested  that  this  would  in  time  produce  a 
redundancy  of  expense  bills.  It  appeared,  however,  first,  that 
grain  intended  for  consumption  in  that  city  was  not  ordinarily 
stored  in  the  elevators,  but  was  taken  directly  from  the  cars,  in 
which  case  the  expense  bill  would  be  valueless;  second,  that 
more  or  less  grain  was  brought  in  by  team  and  otherwise,  against 
which  no  expense  bill  was  ever  issued.  It  also  appeared  that  at 
the  time  covered  by  the  hearing,  and  for  a  long  time  before,  an 
expense  bill  could  only  be  used  within  six  months  after  its  date, 
and  the  joint  agent  testified  that  it  was  his  intention  to  "  retire  " 
enough  of  these  expense  bills  to  make  good  the  difference  be- 
tween what  was  expensed  in  and  what  was  shipped  out.  How  he 
got  at  this  number  or  how  he  determined  what  particular  bills  to 
retire  did  not  appear. 

It  also  appeared  from  the  testimony  of  one  witness,  although 
this  branch  of  the  case  was  not  developed,  that  if  wheat  was 
taken  from  an  elevator  for  milling  purposes,  the  miller  received 
the  expense  bill  along  with  the  wheat  and  that  he  was  entitled  to 
ship  an  equal  weight  of  flour  to  whatever  point  he  might  select  at 
the  difference  between  the  rate  on  flour  from  the  point  of  origin 
and  the  local  rate  shown  by  the  expense  bill. 

Grain  sometimes  requires  elevating  for  various  purposes,  and 
sometimes  not.  The  number  of  elevators  at  Kansas  City  is 
eighteen,  with  a  capacity  of  about  5,000,000  bushels. 

Cars  consigned  to  Kans^as  City  occasionally,  though  seldom, 
went  directly  through  without  unloading.  In  such  case  the 
destination  was  changed  and  the  car  rebilled  there,  the  rate  from 
there  on  being  the  balance  of  the  through  rate,  and  the  local 
charges  up  to  that  point  following  the  shipment.     In  this  case 
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there  was  no  expense  bill,  but,  as  we  understand  the  testimony, 
the  joint  agent  at  Kansas  Oity  made  the  necessary  notation  upon 
the  bill  of  lading. 

The  practice  of  "  protecting  the  through  rate  "  also  prevailed 
at  other  Missouri  River  points,  as  Leavenworth,  Atchison,  St. 
Joseph,  Omaha,  etc.,  and  the  authority  of  the  joint  agent  ex- 
tended to  all  these  points. 

The  testimony  apparently  showed  that  the  method  of  the 
Union  Pacific  in  respect  to  through  billing  at  Kansas  City  and 
other  Missouri  Eivcr  points  was  not  exactly  the  same  as  that  of 
other  carriers.  All  the  other  roads  received  the  full  local  rate  to 
Kansas  City,  and  no  part  of  that  rate  was  refunded  when  the 
grain  was  taken  forward  at  the  balance  of  the  through  rate. 
The  Union  Pacific  seems  to  have  treated  the  rate  as  a  through 
rate  proper,  and  to  have  received  as  its  division  of  that  rate  a  less 
sum  than  the  local  rate.  It  exacted  in  the  first  instance  the  full 
local  rate  to  Kansas  City,  but  upon  presentation  of  the  expense 
bill  with  a  certificate  from  the  joint  agent  that  the  grain  had 
been  reshipped  to  a  particular  destination  it  would  refund  the 
difference  between  the  local  rate  and  its  division  upon  a  through 
rate  from  the  point  of  origin  to  the  point  of  destination  to  the 
holder  of  the  expense  bilL  In  this  case  the  expense  bill  would 
be  retained  by  the  Union  Pacific  instead  of  the  joint  agent. 
The  original  shipment  to  Kansas  City  was  a  strictly  local  one, 
but  upon  being  satisfied  that  the  grain  had  gone  forward,  the 
Union  Pacific  treated  the  transaction  as  though  it  had  been  a 
through  shipment  in  the  first  instance  from  the  point  of  origin 
to  the  point  of  destination. 

The  first  question  arising  upon  these  facts  would  seem  to  be, 
Were  the  shipments  under  this  practice  through  shipments,  and 
for  that  reason  entitled  to  the  benefit  of  the  through  rate  which 
they  received  ? 

It  is  difficult  to  understand  how  they  can  be  so  treated.  Ap- 
parently they  have  not  a  single  incident  of  a  through  shipment, 
but,  upon  the  contrary,  the  transportation  from  the  point  of 
origin  into  Kansas  City  was  in  every  respect  local.  The  bill  of 
lading  was  local ;  the  rate  was  local.  There  was  nothing  upon 
any  paper  connected  with  the  transaction  which  indicated  that 
the  grain  was  to  be  carried  beyond  Kansas  City.     As  a  matter  of 
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fact,  there  was  no  definite  purpose  on  the  part  of  its  owner  to 
carry  it  bejond.  If  it  did  finally  go  farther,  there  was  no  pres- 
ent idea  to  what  point  it  would  go.  It  might  be  consumed  at 
Kansas  City;  it  might  be  sent  forward  to  Chicago;  it  might  be 
exported  to  Liverpool.  The  object  of  the  owner  of  the  grain 
was  simply  to  take  it  into  Kansas  City  for  the  purpose  of  dis- 
posing of  it  there,  without  any  thought  as  to  its  ultimate  destinar 
tion. 

The  mere  fact  that  the  grain  was  elevated  at  Kansas  City 
would  not  necessarily  deprive  the  shipment  of  the  quality  of  a 
through  shipment,  for  that  might  be  necessary  for  the  purpose 
of  tmnsferring  it  from  one  car  to  another  or  for  the  purpose  of 
preserving  the  grain  itself.  The  circumstance  that  it  was  stored 
for  a  considerable  length  of  time  while  in  transit  whould  not  of 
itself  make  it  a  local  shipment,  for  the  carrier  might  find  that 
needful  to  the  economical  transportation  of  the  grain  over  the 
through  route.  It  is  possible  that  even  though  the  parties  con- 
t«fn  plated  that  it  should  be  so  held  in  storage  in  transitu  the  car- 
riage might  still  be  properly  called  "  through." 

An  indispensable  element  in  every  through  shipment  would 
seem  to  be  a  contract  for  such  through  service ;  an  agreement 
between  the  parties  at  the  inception  of  the  carriage  that  the 
freight  shall  be  transported  to  the  point  of  destination  at  the 
through  rate. 

This  exact  question  has  been  already  ruled  upon  by  the  Com- 
mission in  Chicago,  H.  I.  db  P.  R.  Co.  v.  Chicago  db  A.  H,  Co. 
3  I.  C.  C.  Rep.  450,  2  Inters.  Com.  Rep.  721.  The  facts  upon 
which  that  decision  was  based  were  identical  with  those  here 
involved,  save  that  the  commodity  was  live  stock  instead  of 
grain.  The  Rock  Island  Company  owned  and  operated  a  line  of 
railroad  extending  from  Chicago  to  Kansas  City,  and  controlled 
and  operated  in  connection  with  that  line  another  line  of  railroad 
extending  west  from  Kansas  City.  The  road  of  the  Chicago  & 
Alton  Company  extended  only  between  Kansas  City  and  Chi- 
cago. The  various  roads  to  the  west  of  Kansas  City,  including 
that  controlled  by  the  Chicago,  Rock  Island  &  Pacific,  made 
rates  upon  live  stock  from  various  points  west  into  Kansas  City. 
The  different  lines  between  Kansas  City  and  Chicago  made  ratea 
upon  live  stock  between  those  two  points.     The  lines  east  and 
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the  lines  west  of  Kansas  Citj  agreed  upon  through  rates  npon 
live  stock  from  points  west  of  Kansas  City  through  Kansas  City 
to  Chicago  which  were  less  than  the  sum  of  the  local  rates,  one 
of  those  lines  being  the  Chicago,  Kock  Island  &  Pacific  and  its 
road  west  of  Kansas  City.  It  was  the  custom  of  this  road  to 
allow  shippers  of  live  stock  to  ship  into  Kansas  City,  unload 
there,  try  the  market,  and  if  the  cattle  were  not  sold  within  so 
many  days  (just  how  many  the  case  does  not  show),  then  to 
reload  and  reship  them  to  Chicago  upon  the  balance  of  the 
through  rate,  treating  the  entire  shipment  as  one  through  ship- 
ment 

The  Chicago,  Kock  Island  &  Pacific,  desiring  to  control  the 
traffic  which  it  brought  into  Kansas  City  from  the  west  between 
Kansas  City  and  Chicago,  refused  to  agree  upon  any  joint  divi- 
sion with  the  Chicago  &  Alton.  Thereupon,  the  latter  company 
advertised  that  it  would  ship  from  Kansas  City  to  Chicago  at  the 
balance  of  the  through  rate,  so  that  the  shipper  who  had  brought 
his  cattle  to  Kansas  City  and  unloaded  them  there  might,  if  he 
desired,  send  them  forward  to  Chicago  by  its  line  at  exactly  the 
same  rate  at  which  he  could  send  them  by  the  Rock  Island  line. 

Thereupon,  the  Rock  Island  road  filed  a  complaint  with  the 
Commission  alleging  that  this  practice  upon  the  part  of  the  Chi- 
cago &  Alton  was  illegal,  for  the  reason  that  it  transported  this 
live  stock  from  Kansas  City  to  Chicago  at  a  less  rate  than  it 
transported  live  stock  originating  at  Kansas  City,  although  both 
shipments  were  strictly  local.  The  Chicago  &  Alton  replied  that 
its  practice  was  exactly  the  same  as  that  of  the  petitioner,  for  that 
when  the  cattle  were  once  unloaded  at  Kansas  City  if  they  were 
afterwards  taken  up  by  the  Rock  Island  and  sent  forward  to  Chi- 
cago, that  also  was  a  local  shipment 

The  Commission  did  not  decide  whether  this  practice  of  pro- 
tecting the  through  rate  was  legal  or  illegal,  but  it .  did  decide 
that  the  shipment  by  the  petitioner  was  not  a  through  shipment 
In  disposing  of  the  case,  Cooley,  Chairman,  said : 

^^  It  is  impossible  to  say  upon  the  evidence  in  this  case  that 
when  the  complainant  receives  live  cattle  at  points  west  of  Kan- 
sas City,  at  through  rates  to  Chicago,  but  with  an  understanding 
that  they  are  to  be  unloaded  at  Kansas  City  to  try  the  market 
there,  there  is  in  point  of  fact  a  through  shipment  from  the  point 
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of  origin  to  Chicago.  So  far  from  that  being  the  case  there  is  no 
understanding  that  there  shall  be  any  through  shipment  at  all, 
and  whether  there  shall  be  one  or  not  is  understood  to  depend 
entirely  upon  the  state  of  market  at  Kansas  City,  and  upon  the 
option  of  the  purchaser  if  the  cattle  are  there  sold.  If  the  cattle 
are  finally  transported  to  Chicago,  there  is  not  only  more  than 
one  loading  and  unloading,  but  there  is  also  necessarily  some  loss 
of  time  beyond  what  would  be  expected  to  take  place  in  case  of 
a  through  shipment.  The  identity  of  the  cattle  may  to  some 
extent  be  changed ;  the  original  shipper  may  cease  to  have  any- 
thing to  do  with  the  transportation  of  the  freight  at  that  point; 
and  it  is  pure  fiction  that  treats  the  transportation  as  one  and  in- 
divisible from  the  point  of  origin  to  the  point  which  finally,  at 
the  option  of  the  parties,  proves  to  be  that  of  ultimate  destina- 
tion." 

Later  on  this  language  is  used : 

*^Tiie  reshipment  by  the  complainant  under  the  circumstances 
attending  its  course  of  business  from  Kansas  City  to  Chicago  is 
no  more  a  part  of  a  through  transportation  than  is  the  shipment 
of  cattle  brought  into  Kansas  City  from  points  to  the  west  and 
taken  thence  by  the  respondent.  The  fiction  that  the  case  of  re- 
shipment  is  a  part  only  of  one  transportation  is  just  as  applicable 
to  the  one  case  as  to  the  other,  and  comes  just  as  near  represent- 
ing a  fact." 

We  adopt  and  approve  that  case  to  the  extent  necessary  to  de- 
cide the  question  before  us,  and  no  further.  The  Commission 
there  carefully  abstained  from  expressing  an  opinion  upon  the 
legality  of  the  thing  accomplished.  Whether  there  may  be  in 
the  case  of  freight  sometliing  akin  to  a  through  rate  with  stop- 
over privileges  is  not  considered  nor  decided.  If  so,  those  privi- 
leges should  be  published  as  a  part  of  the  rate,  and  their  reasonar 
bleness  would  be  involved  in  the  reasonableness  of  the  rate.  We 
hold  that  upon  the  facts  before  us  the  shipments  would  not  be 
through  shipments  from  the  points  of  origin  to  the  point  of  final 
destination  and  as  such  entitled  to  the  benefit  of  the  through  rate 
which  was  in  force. 

If  these  shipments  are  not  through  shipments,  and  for  that 
reason  entitled  to  a  through  rate,  cannot  the  charging  of  a  lower 
rate  which  is  equivalent  to  the  balance  of  the  through  rate  from 
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Khu^jm  Citj  to  the  point  of  nltimate  destiiuitioo  be  jmsx&ed 
nuAcr  the  ^a^^vMat  circam.atance8  ?  When  thi«  gnin  is  hffo«E£&t 
to  Ksixinau^  (aIj  the  first  fthipment  is,  to  be  sarey  a  local  ildpeEMitt^ 
but  it  in  then  certain  tFiat  the  ^rreat  tialanee  of  it  will  be  aent  for- 
v/ard  Vf  hffuut  other  point  Now,  taking  into  oonsidentioD  the 
\fUriP0H4:H  for  which  grain  is  brought  there  and  the  manner  in 
which  it  in  handled  there,  are  not  the  conditions  so  far 


an  to  jriHtify  the  carrier  in  treating  as  a  through  shipment  chat 
wljich  in  fnf'X  is  not  and  in  tlicrcby  granting  a  lower  rate  from 
Kan.-uh  City  to  the  pr^int  of  destination  than  the  pnblighed  rate! 

In  Miipport  of  this  contention  many  weighty  reasons  haye  been 
ud  v;inccd.  It  is  said  to  be  anornalons  that  the  same  train  between 
Katif^aH  City  and  Chic^ago  slionld  transport  com  for  varying  rates 
HltiioiJi^h  tlie  Hcrvicc  rendered  is  exactly  the  same,  bot  this  wooM 
\>ii  true  if  tlie  shipments  were  in  fact  throngh  shipments.  No- 
borly  questions  that  a  rate  may  be  made  from  Hutchinson  to 
(/himgo  or  from  Ada  to  Chicago  through  Kansas  City,  which  is  less 
than  the  sum  of  the  local  rates  from  those  points  to  Kansas  Citj 
and  from  Kansas  City  to  Chicago.  Nobody  in  this  proceeding 
questions  the  reasonableness  of  the  through  rates  between  those 
points  and  Chicago  actually  in  force  in  the  present  instance.  It 
IwiH  boon  decided  by  this  Commission  that  a  through  rate  which 
gives  to  one  carrier  as  a  division  its  full  local  rate  is  not  illegal. 
If,  tliorofore,  the  Santa  ¥6  and  the  Chicago  &  Alton  had  joined 
in  a  through  tariff  from  those  points  to  Chicago  upon  the  basis 
that  the  Kanta  V6  should  receive  as  its  division  its  full  local  rate, 
and  that  the  Chioiigo  &  Alton  should  take  the  balance,  the  condi- 
tion of  things  would  have  been  exactly  the  same  as  it  was  under 
the  practice  of  protoc^ting  the  through  rate;  that  is,  the  Chicago 
&  Alton  would  hiivo  received  9  cents  if  the  grain  came  from  Ada 
an<l  1  \ii  cont-s  if  it  came  from  Hutchinson  as  against  20  cents  if 
it  <H*i;!;inatod  at  Kansas  (^ity,  although  every  carload  might  have 
hi^vu  taken  out  of  the  same  elevator  and  transported  in  the  same 
train.  The  cost  of  the  service  to  the  Chicago  &  Alton  would 
have  l)oon  exactly  the  sanie. 

It  is  further  urged  that  in  disposing  of  questions  like  this  the 
actual  (condition  of  things  nmnot  be  overlooked.  The  cost  of 
transportation  from  the  grain  fields  of  the  west  to  the  Tarioas 
points  of  cunsumptiou  is  a  very  important  factor  in  determining 
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the  price  of  the  grain.  At  the  present  writing,  March,  1897,  corn 
sells  upon  the  Chicago  market  for  about  24  cents  per  bushel,  and 
the  through  rate  from  Coronado,  Kansas,  to  Chicago  is  about  15 
cents  per  bushel.  Unless  com  raised  in  Kansas  can  be  taken  to  the 
seaboard  at  a  rate  far  below  what  would  be  a  fair  local  rate,  it  can- 
not be  grown  in  Kansas.  It  is  to  the  interest  of  both  the  grower 
and  the  consumer  that  these  rates  should  be  as  low  as  possible. 
It  is  for  the  interest  of  the  carrier  that  it  should  be  allowed  to 
make  such  rates,  so  long  as  they  are  in  any  degree  remunerative, 
as  will  enable  the  farmer  in  Kansas  to  raise  corn  and  send  it  to 
market.  It  has  been  often  said  that  the  local  rate  might  well  be 
more  than  the  through  rate.  Various  reasons  have  been  assigned 
for  this,  as  that  through  traffic  is  handled  in  larger  quantities, 
without  the  expense  of  frequent  stops,  transshipments,  etc.,  and 
therefore  more  cheaply.  These  and  similar  reasons  look  to  the 
relative  cost  of  the  service.  They  do  not  and  cannot  alone  jus- 
tify the  rate  which  is  and  must  be  made  in  transporting  farm 
products  from  the  far  west  to  the  eastern  market.  To  a  certain 
extent  traffic  must  pay  what  it  can  afford  to.  In  a  sense  a  rail- 
road accommodates  first  of  all  its  local  traffic.  This  traffic  it 
should  carry  at  a  fair  compensation.  But  when  it  has  done  that, 
it  may  be  allowed  to  take  through  traffic  at  a  price  which  is  re- 
munerative, considering  the  fact  that  the  railroad  is  there;  at  a 
price  which  would  not  justify  the  building  and  equipment  of  the 
road  for  that  alone,  but  which  does  yield  some  profit  in  its  oper- 
ation. On  no  other  theory  can  the  enormous  distances  in  this 
country  be  overcome. 

In  this  connection  it  is  said  that  ordinarily  grain  products  can- 
not be  taken  directly  from  the  field  to  the  consumer.  The  con- 
dition of  the  farmer,  the  nature  of  his  buildings,  the  manner  in 
which  he  conducts  his  business,  all  compel  him  to  sell  his  product 
within  a  certain  time.  That  product  when  sold  by  him  must  be 
stored  at  some  point.  The  person  who  buys  it  of  him  is  not  or- 
dinarily the  same  person  who  sells  it  to  the  consumer.  Naturally 
these  products  are  brought  into  and  concentrated  at  large  centers 
where  they  are  bought  and  sold  and  where  the  money  is  found 
with  which  they  can  be  handled.  This  is  necessarily  so,  and  if 
the  operations  of  buying  and  selling  and  storing  are  properly  con- 
ducted it  is  for  the  interest  both  of  the  producer  and  of  the  con* 
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eiimer  that  it  should  be  so.  The  farmer  can  obtain  a  better  price 
for  his  grain  if  he  can  send  it  into  the  market  of  Kansas  City  or 
Chicago  where  he  meets  the  whole  world  as  a  buyer  than  if  he 
is  obliged  to  sell  it  in  the  field  to  the  consumer  or  to  some  mid- 
dleman who  must  send  it  directly  to  the  consumer. 

In  the  same  line  is  the  embarrassment  under  which  the  canier 
rests  in  making  a  local  rate  to  Kansas  City  and  another  local  rate 
from  Kansas  City  to  Chicago.  Under  the  Act  the  rate  paid  by  a 
bushel  of  wheat  in  that  case,  going  from  Hutchinson  to  Kansas 
City  and  from  Kansas  City  to  Chicago  must  be  exactly  the  same 
between  Kansas  City  and  Chicago  as  is  the  rate  upon  wheat  orig- 
inating at  Kansas  City,  and  the  rate  from  Kansas  City  to  Chicago 
cannot  be  less  than  the  rate  from  all  intermediate  points  to  Chi- 
cago. This,  theoretically,  may  be  just,  but  practically  the  wheat 
from  Hutchinson  must  be  carried  at  a  less  rate  if  the  farmer  at 
Hutchinson  is  to  receive  anything  for  his  product. 

We  are  also  mindful  of  the  fact  that  the  ownership  of  the  rail- 
way lines  themselves  at  Kansas  City,  in  that  some  of  them  extend 
eaet  and  west  of  the  Missouri  while  the  majority  from  either  di- 
rection stop  there,  introduces  an  element  into  the  situation  which 
makes  the  proper  adjustment  of  rates  and  the  proper  division  of 
traffic  a  difficult  one  at  that  point  and  which  largely  created  the 
present  system. 

All  of  these  considerations  we  have  carefully  weighed.  We 
should  be  extremely  reluctant  to  make  any  decision  which  might 
interfere  with  the  cheap  and  convenient  transportation  of  grain 
products  from  the  far  west  to  the  eastern  market  or  with  the 
most  expedient  method  of  meeting  the  difficulties  which  exist  at 
Kansas  City.  We  do  not  believe  that  our  decision  is  open  to 
these  objections.  Whether  it  is  or  not,  we  are  constrained  to  hold 
that  the  pi*actices  above  set  forth  are  in  violation  of  law. 

In  the  first  place,  assuniing  the  principle  to  be  justifiable,  the 
methods  disclosed  are  indefensible.  The  time  allowed  between 
the  shipping  in  and  the  shipping  out  was  ridiculously  long.  The 
whole  system  as  conducted  was  altogether  too  loose.  It  lent 
itself  to  the  manipulation  of  rates  and  prices.  It  opened  the 
door  to  speculation  in  transportation  itself.  Instead  of  securing 
the  producer  and  consumer  a  better  market  and  a  cheaper  freight 
rate,  it  offered  a  fertile  field  to  the  speculator  and  jobber. 


.jtjrfM 


MAITEB   OF   ALLEGED   UNLAWFUL   RATES   AND   PBACTIOES.      253 

It  18  not,  however,  upon  the  ground  of  defective  methods  that 
we  rest  our  decision,  but  upon  the  ground  that  whatever  might 
bo  our  views  of  what  the  law  ought  to  be,  there  is  no  other  pos- 
sible interpretation  of  the  law  as  it  is. 

The  central  idea  of  the  Act  to  Regulate  Commerce  is  equality. 
The  thing  aimed  at  is  to  prevent  discrimination.  The  carrier 
must  not  discriminate  in  any  form,  whether  between  individuals, 
commodities  or  localities. 

We  hold  that  the  shipment  from  the  point  of  origin  into 
Kansas  City  was  a  local  shipment ;  and  no  other  construction  of 
that  transaction  seems  possible.  While  it  does  not  very  clearly 
appear  just  what  the  method  adopted  by  the  Union  Pacific  was, 
we  think  that  that  came  ultimately  in  fact  and  in  intention  to  the 
same  thing. 

Now,  if  the  original  shipment  was  a  purely  local  one,  when 
that  grain  was  taken  up  at  Kansas  City  for  further  transporta- 
tion, it  must  be  transported  at  exactly  the  same  rate  with  grain 
originating  at  Kansas  City  unless  the  fact  that  it  had  been 
brought  from  a  point  farther  west  entitled  it  to  a  cheaper  rate. 
To  hold  that  it  did  would  be  manifestly  to  discriminate  in  favor 
of  the  section  in  which  the  grain  originated  as  against  grain 
originating  at  Kansas  City  or  that  vicinity. 

We  have  already  once  held  to  the  same  effect  in  James  v.  East 
Tennessee^  V.  cfe  G.  H.  Co.  3  I.  C.  C.  Eep.  225,  2  Inters.  Com. 
Rep.  609.  In  that  case  the  complaint  was  that  a  higher  rate 
was  charged  from  Johnson  City,  Tenn.,  to  Boston  than  was 
charged  from  Atlanta,  Ga.,  to  the  same  point,  although  the  route 
from  Atlanta  was  through  Johnson  City  and  the  distance  greater. 
As  an  excuse  the  carrier  alleged  that  the  lumber  (which  was  the 
merchandise  in  question)  had  been  shipped  into  Atlanta  from  the 
various  places  where  it  was  manufactured  and  had  already  paid 
one  rate  over  the  road  of  the  initial  carrier,  and  that  for  that 
reason  if  the  owner  elected  to  ship  it  to  Boston  it  was  taken  on  at 
a  less  rate  than  it  otherwise  would  have  been.  It  was  held  tliat 
the  fact  that  it  had  been  brought  to  Atlanta  from  some  other 
point  and  there  unloaded  for  the  purpose  of  testing  the  market 
would  not  entitle  it  to  a  different  rate  when  taken  forward  after- 
wards ;  that  the  new  shipment  was  a  new  undertaking  and  that 
the  rate  upon  this  lumber  must  be  the  same  as  upon  any  and  all 
other  shipped  from  Atlanta. 
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Morrison,  Comrnifigioncr,  said  (p.  234): 

^^  The  origin  of  the  goods,  or  the  fact  that  lumber  eomes  to 
their  roads  from  the  mill  or  over  some  other  railroad  or  over  a 
wagon  road,  is  not  an  element  which  enters  into  the  questioii  of 
what  they  may  reasonably  demand  for  the  transportatioo 
they  are  to  render.  This  equitable  rule  is  not  altered  in  the 
under  consideration  by  the  statement  of  the  traffic  manager  of 
one  of  the  defendant  companies  who,  as  a  witness,  said :  *  We 
have  already  brought  that  lumber  from  the  local  dties  to  At- 
lanta.' When  freight  is  taken  up  at  Macon  or  elsewhere  and  de- 
livered at  Atlanta  for  sale  or  other  purpose  not  incident  auu 
neccfjsary  to  through  transportation,  tlie  shipment  is  complete, 
and  when  such  freight  is  forwarded  the  carriage  from  Atlanta  is 
a  new  undertaking.  The  character  of  a  local  shipment  between 
the  cities  or  between  the  mills  and  cities  of  Georgia  is  the  same 
when  made  by  the  defendants  or  some  one  of  them  as  if  made 
by  some  other  railroad  company,  and,  whether  made  by  one  or 
the  other,  it  cannot  legally  have  the  effect  of  raising  or  lowering 
the  charges  for  transportation  of  the  freight  when  reshipped.-' 

We  think  the  principle  of  the  above  case  is  correct  and  that  it 
should  Ije  applied  in  the  case  before  us.  When  the  grain  was  un- 
loaded and  put  upon  the  market  at  Kansas  City,  it  was  not,  in  any 
possible  construction,  there  temporarily  in  transit  upon  a  through 
shipment.  It  had  reached  its  destination.  It  had  no  other  desti- 
nation. It  had  become  Kansas  City  grain.  When  it  was  shipped 
out  it  must  take  the  Kansas  City  rate,  and  the  fact  that  it  had 
come  from  a  point  farther  west  was  no  reason  for  giving  it  a  dif- 
ferent rate. 

We  do  not  desire  to  be  understood  as  expressing  any  opinion 
upon  the  practices  of  milling  or  reconsigning  or  holding  in  transit 
if  the  shipment  is  a  through  shipment  upon  a  through  rate.  What 
we  decide  ia  that,  upon  the  facts  found,  the  shipment  from  the 
point  of  origin  to  Kansas  City  was  local  and,  that  being  so,  when 
the  grain  went  forward  it  should  have  been  carried  upon  the  same 
terms  and  conditions  with  grain  which  originated  at  Kansas  City. 
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SUFFERN,  HUNT  A  COMPANY 

V. 

INDIANA,  DECATUR  &  WESTERN  RAILWAY 

COMPANY. 


(No.  446.) 


SUFFERN,  HUNT  &  COMPANY 

V. 

INDIANA,  DECATUR  &  WESTERN  RAILWAY  COM- 
PANY, AND  OiNOINNATI,  HAMILTON  &  DaYTON  RaILWAY 
OOMPANT. 


(No.  448.) 


Decided  July  1,  1897. 


1.  Rales  or  regnlatioDS  which  in  any  wise  change,  affect  or  determine  any 
part  or  the  aggregate  of  a  carrier's  rates,  fares  or  charges  must  be  shown 
separately  upon  the  carrier's  posted  schedules  of  rates,  fares  and  charges; 
and  any  such  rules  or  regulations  promulgated  by  the  carder  in  circulars 
issued  independently  of  its  rate  schedifles  are  not  lawfully  in  force. 

%.  Rules  or  regulations  which,  if  enforced,  would  result  in  changing  or 
affecting  rates  or  charges  shown  on  published  schedules  must  be  notified 
to  the  public  for  the  time  required  by  law  for  other  rate  changes.  The 
notice  should  set  forth  the  changes  proposed  to  be  made  in  the  schedules 
then  in  effect,  and  such  changes  must  be  shown  by  printing  new  schedules 
or  be  plainly  indicated  upon  the  schedules  in  force  at  the  time. 

S.  Circulars  issued  by  a  railway  company  prescribed  maximum  and  minimum 
carload  weights  for  grain  depending  upon  the  capacity  of  the  car  fur- 
nished by  the  railway  company  to  the  shipper;  the  rules  so  prescribed 
were  not  shown  upon  the  carrier's  posted  schedules  of  rates  and  charges; 
and  application  of  the  rules  to  three  carload  shipments  of  com  carried  for 
complainant  resulted  in  materially  increasing  the  charges  above  those  in 
force  under  the  carrier's  published  rate  schedules.  Ueld,  That  complain- 
ant only  had  to  consult  the  schedule  showing  defendant's  rates  and  charges, 
and  that  complainant  is  entitled  to  recover  charges  collected  on  its  ship- 
aenta  in  excess  of  those  set  forth  in  such  schedule. 
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L  Under  judicial  interpretatioD  of  tbe  statute,  shippers  and  crosi^ecs  cauDOt 
depend  for  the  lawful  rate  or  charge  upon  what  may  be  quoted  by  tbe 
carrier's  agent,  but  they  must  be  guided  by  the  published  rate  sheets  them- 
selves; and  this  emphasizes  tbe  duty  of  carriers  to  make  their  schedules  of 
rates  comply  precisely  with  the  mandatory  provisions  in  tbe  statute  con- 
cerning tbe  contents  and  publication  of  such  schedules,  so  that  shippers 
may  readily  and  accurately  determine  therefrom  what  rates,  and  what 
transportation  rules  affecting  rates,  are  actually  in  foice  for  a  particular 
service. 

5.  The  fact  that  circulars  containing  rules  concerning  carload  weights  had 
been  filed  with  the  Commission,  and  no  opinion  had  been  thereupon  ex- 
pressed by  tbe  Commission  as  to  tbe  legality  thereof,  raises  no  presumption 
of  approval  by  the  Commission  of  the  rules  or  regulations  therein  set 
forth,  or  of  tbe  manner  in  which  they  were  established. 

ft.  A  carrier  which  had  not  provided  track  scales  at  stations  prescribed  a  rule 
or  regulation  forbidding  shippers  to  load  grain  in  cars  beyond  a  specified 
weight  above  tbe  marked  capacity  under  a  so-called  "penalty**  of  increased 
rates  on  the  excess  weight.  Beld,  That  such  rule  or  regulation,  if  prop- 
erly established,  is  not  unlawful,  provided  tbe  increase  in  charges  for  ex- 
cessive weight  is  not  unreasonable,  and  the  margin  between  such  maximum 
and  tbe  carrier's  minimum  carload  weight  for  grain  is  so  wide  that  shippers 
may,  without  scales,  readily  comply  with  both  rules. 

7.  A  carrier  enforced  minimum  carload  weights  for  com  and  other  grain  (ex- 
cept oats)  which  were  4,000  pounds  less  than  the  capacity  of  the  car  fur- 
nished by  the  carrier;  the  capacity  of  the  car  ordered  by  the  shipper  when 
such  order  could  not  be  complied  with,  but  this  only  on  application  to  the 
superintendent,  thus  entailing  more  or  less  delay  and  sometimes  loss  to 
shippers;  the  capacity  of  tbe  car  furnished  by  the  carrier  on  shipments 
destined  to  Indianapolis;  and  a  general  mii  i  num  weight  of  28,000  pounds. 
Held,  Upon  all  the  facts,  that  minimum  carload  weights  for  com  or  other 
grain  which  vary  with  the  size  of  cars  furnislied  by  the  carrier  are  unrea- 
sonable and  unjust  and  operate  to  subject  complainant  and  other  shippers 
to  unjust  discrimination  and  undue  prejudice  and  disadvantage;  and  that 
the  carrier  should  establish  a  fixed,  reasonable  and  just  minimum  carload 
weight  for  corn  and  for  each  other  kind  of  grain. 

Albert  G.  Weber,  for  complainant. 

W.  IT.  Laita,  for  Indiana,  Decatnr  &  Western  Ry.  Co, 

W.  W.  Ramsey,  for  Cincinnati,  Hamilton  &  Dayton  Ky.  Co. 

Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

The  complaint  in  the  case  first  above  mentioned,  No.  446, 
alleges  that  the  Indiana,  Decatur  &  Western  Railway  Company, 
a  common  carrier  subject  to  the  act  to  regulate  commerce,  had 
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in  force  over  its  line  for  the  transportation  of  com  from  Gkuretts, 
111.,  to  Indianapolis,  Ind.,  a  rate  of  7  cents  per  100  pounds  on 
shipments  in  carloads,  and  a  rate  of  13  cents  per  100  pounds  on 
shipments  in  less  than  carloads,  and  a  like  rate  of  7  cents  on  corn 
in  carloads  from  Camargo,  111.,  to  Indianapolis,  Ind. ;  that  said 
rates  from  Garretts,  111.,  were  in  force  on  March  18,  1896,  when 
complainant,  a  corporation,  shipped  over  defend  ant's  road  in  its  car 
marked  I.  D.  &  W.,  No.  992,  a  carload  of  corn  weighing  40,865 
pounds  from  Garretts  to  the  Cerealine  Manufacturing  Company 
at  Indianapolis,  on  which  the  aggregate  charge  for  transportation 
at  the  rate  of  7  cents  per  100  pounds  should  have  been  $28.60, 
but  that  the  defendant  did  unlawfully,  and  in  violation  of  §§  1,  2, 
3  and  6  of  said  act,  exact  and  charge  $32.72  for  such  transporta- 
tion, or  $4.12  in  excess  of  the  amount  which  it  was  lawfully  enti- 
tled to  collect  for  the  service  so  rendered ;  that  said  rate  on 
corn  in  carloads  from  Camargo,  111.,  to  Indianapolis,  Ind.,  was  in 
force  on  or  about  April  23,  1896,  when  complainant  shipped  over 
defendant's  road  in  its  car  No.  394  a  carload  of  com  weighing 
28,045  pounds  from  Camargo  to  the  same  consignee  at  Indian- 
apolis, on  which,  at  said  rate,  the  aggregate  transportation  charge 
should  have  been  $19.63,  but  that  defendant  did  unlawfully  and 
in  violation  of  the  same  provisions  of  said  act  exact  and  charge 
$22.40  for  such  transportation,  or  $2.77  in  excess  of  the  amount 
it  was  lawfully  entitled  to  collect  for  the  service  rendered. 

The  complaint  in  No.  448,  the  second  above  entitled  proceed- 
ing, alleges  that  the  Indianapolis,  Decatur  &  Western  Railway 
Company,  and  the  Cincinnati,  Hamilton  &  Dayton  Railway  Com- 
pany, common  carriers  subject  to  the  act  to  regulate  commerce, 
had  in  force,  over  the  line  formed  by  connection  of  their  roads, 
a  rate  of  10  cents  per  100  pounds  for  the  transportation  of  corn, 
carloads,  from  Lintner,  111.,  to  Cincinnati,  O. ;  that  said  rate  of 
10  cents  was  in  force  on  or  about  November  19,  1895,  when  com- 
plaiiumt  shipped  over  said  line  in  C.  H.  &  D.  (Cincinnati,  Hamil- 
ton &  Dayton)  car  No.  10,724  a  carload  of  com  weighing  30,820 
pounds  from  Lintner  to  the  S.  W.  Weidler  Company  at  Cincin- 
nati, on  which,  at  said  rate,  the  aggregate  transportation  charge 
siiould  have  been  $30.82 ;  but  that  said  defendants  did,  unlaw- 
fully and  in  violation  of  said  sections  of  said  act,  exact  and  charge 
$42.05  for  such  transportation,  or  $11.83  in  excess  of  the  amount 
7  biTRns.  Com.  17 
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they  were  lawfully  entitled  to  collect  therefor ;  that  complainant 
is  informed  and  believes  that  the  said  rate  of  10  cents  in  force 
as  aforesaid  was  divided  between  the  defendants  in  the  propor- 
tions of  6i  cents  to  the  Indiana,  Decatur  &  Western  and  3J 
cents  to  the  Cincinnati,  Hamilton  &  Dayton ;  that  the  shipment 
was  weighed  at  Indianapolis  and  by  the  railroad  scales  was  held 
to  weigh  31,500  pounds,  but  that  the  defendant,  the  Indiana,  De- 
catur &  Western,  demanded  and  collected  for  its  service  in  haul- 
ing said  shipment  to  Indianapolis  the  sum  of  $31.25,  or  6^  cents 
per  100  pounds  on  a  weight  of  48,000  pounds,  the  same  being 
2,000  pounds  less  than  the  marked  capacity  of  the  car,  and  17,180 
pounds  in  excess  of  the  actual  weight  of  said  corn,  while  the  Cin- 
cinnati, Hamilton  &  Dayton  received  the  corn  and  transported 
the  same  on  or  about  the  basis  of  31,500  pounds,  the  railroad 
scales  weight,  and  collected  for  its  service  from  Indianapolis  to 
Cincinnati  the  sum  of  $10.85. 

The  complaints  in  both  cases  further  set  forth  in  substance  that 
the  alleged  overcharges  were  made  by  the  defendant,  the  Indiana, 
Decatur  &  Western  Railway  Company,  upon  the  authority  of 
circulars  issued  by  that  carrier  providing  niinimura  and  maximum 
carload  weights ;  that  the  rules  prescribed  in  said  circulars  are  of 
such  character  as  to  be  incapable  of  constant  enforcement,  or  if 
so  enforced  that  they  will  subject  shippers  to  unusual  delays  and 
resulting  loss  through  the  inability  of  defendant,  from  lack  or 
scarcity  of  equipment  or  other  causes,  to  provide  suitable  cars  for 
shipments  in  varying  quantities  within  reasonable  time ;  that  the 
rules  also  operate  to  attach  iictitious  weights  to  shipments  and 
thereby  increase  the  regular  schedule  transportation  charge  to 
shippers  or  consignees ;  that  said  circulars  were  issued  separately 
from  the  schedules  showing  transportation  charges;  that  they  were 
not  thereafter  embraced  in  any  newly  printed  schedules  of  rates; 
that  the  terms  of  said  circulars  have  not  been  plainly  in- 
dicated upon  schedules  in  force  on  the  date  when  they  were 
issued,  but  that  the  Indiana,  Decatur  &  Western  Sailway  Com- 
pany does,  nevertheless,  undertake  by  such  circulars  to  change 
and  determine  the  aggregate  of  published  charges  on  shipments 
of  grain,  including  corn,  over  its  line ;  that  the  said  circulars,  both 
as  to  the  manner  in  which  they  were  established  and  the  terms 
and  conditions  therein  stated,  were  and  are  unlawful  under  pn>* 
visions  of  said  Act  to  Begulate  Commerce. 
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The  complaints  as  above  ontlined  present  two  questions  for 
determination  :  1.  Were  the  rules  or  regulations  stated  in  said 
circulars,  or  either  of  them,  put  in  force  or  effect  in  the  manner 
prescribed  by  the  statute  ?  2.  Are  the  rules  or  regulations  set 
forth  in  the  circulars  in  question,  or  either  of  them,  in  violation 
of  the  statute  ? 

Answers  were  duly  filed  for  the  Indiana,  Decatur  &  Western, 
the  Cincinnati,  Hamilton  &  Dayton  joining  in  the  answer  filed 
in  the  second  above  entitled  case.  No.  448.  The  Indiana,  Decatur 
&  Western  Railway  Company,  answering,  admits  that  the  rates  in 
force,  the  shipments,  and  the  charges  made  thereon,  were  as  stated 
in  the  complaints,  and  that  circulars  affecting  the  amount  of 
charges  on  the  three  shipments,  by  prescribing  minimum  and 
maximum  weights  according  to  the  marked  capacity  of  cars,  were 
enforced  by  it  substantially  as  alleged.  It  avers  also  that  the  cir- 
cular in  effect  and  applicable  to  the  shipment  from  Gkirretts  to 
Indianapolis  warranted  it  in  charging  the  less  than  carload  rate 
on  the  weight  of  com  in  excess  of  the  maximum  prescribed  for 
the  car  used.  It  claims  that  section  6  of  the  Act  provides  for 
the  publication  of  these  circulars  independently  of  the  general 
tariffs,  that  all  the  circulars  in  question  were  lawfully  in  force, 
and  that  the  rules  or  regulations  therein  prescribed  were  just, 
reasonable  and  lawful.  The  answer  specifically  avers  also  that 
it  is  necessary  for  roads  having  limited  mileage  and  capital  to 
provide  regulations  which  will  prevent  overloading,  thereby  pro- 
moting the  safety  of  employees  and  protecting  the  property  of 
the  company,  and  to  adopt  and  enforce  rules  which  will  enable 
such  roads  to  avoid  hauling  an  unnecessary  amount  of  dead  weight 
in  proportion  to  paying  weight ;  that  complainant,  having  loaded 
the  cars,  was  able  by  its  own  scales  or  by  measurement  to  avoid 
loading  below  the  minimum  or  above  the  maximum ;  that  it  is 
no  hardship  for  the  shipper,  if  he  has  a  small  surplus  above  the 
carload,  to  hold  it  for  the  next  car  he  may  order  and  fill ;  that 
the  cost  and  maintenance  of  track  scales  at  small  stations  would 
be  an  expense  not  warranted  by  the  traffic  and  beyond  the  ability 
of  small  roads  to  incur ;  that  the  circular  fixing  minimum  weight 
'*  does  not  authorize  a  charge  upon  fictitious  weights,  but  simply 
prevents,  by  reasonable  regulation,  the  carrying  of  small  weights 
at  carload  weights,  which  would  destroy  the  profit  of  the  busi- 


260  INTERSTATE  OOMMEBOE   BEPOBTS. 

ness."  This  defendant  also  states  that  it  has  been  its  cnstom  to 
furnish  cars  of  any  capacity  desired  and  '^  if  the  defendant  is  un- 
able to  furnish  cars  of  such  capacity  then  to  charge  a  rate  based 
upon  the  capacity  of  the  car  ordered,"  and  that  "  this  rule  and 
custom  was  known  to  all  shippers  along  the  line  of  said  defend- 
ant's road."  This  defendant  also  contends  that  the  circulars  are 
substantially  the  same  as  those  which  have  been  issued  ^'  by  per- 
mission of  the  Commission"  by  the  Wabash,  Chicago  &  Eastern 
Illinois,  Illinois  Central  and  other  roads  in  "  Central  Territory." 

It  is  set  up  in  the  joint  answer  filed  in  the  case  No.  448  that 
the  charge  made  by  the  Cincinnati,  Hamilton  &  Dayton  Baiiway 
Company  upon  the  shipment  from  lintner  to  Cincinnati  was, 
"  according  to  actual  weight,  as  charged  in  the  complaint." 

As  both  cases  involve  identical  questions  they  were,  by  consent 
of  parties,  heard  together,  and  they  will  be  disposed  of  in  one 
report.  Following  are  our  findings  of  material  facts  in  these 
proceedings : 

Findings  of  Faot. 

1.  The  complainant,  Suffern,  Hunt  &  Company,  is  a  corpora- 
tion at  Decatur,  Illinois,  engaged  in  the  purchase  of  com  and 
other  grain  at  points  in  Illinois,  and  in  the  shipment  thereof  in 
carload  lots  to  points  in  Indiana,  Ohio  and  other  States  over  the 
Indiana,  Decatur  &  Western  and  connecting  railways. 

2.  The  defendants  are  each  of  them  engaged  as  common  car- 
riers in  the  transportation  of  grain  and  other  property  by  railroad 
through  different  States  of  the  United  States.  The  terms  "L  D. 
&  W."  and  "  C.  H.  &  D.,"  as  hereinafter  used,  indicate  respec- 
tively, the  defendants,  the  Indiana,  Decatur  &  Western  Bailway 
Company,  and  Cincinnati,  Hamilton  &  Dayton  Railway  Company. 
Said  defendants  did,  as  alleged  in  the  complaints,  receive  and 
carry  for  complainant  shipments  of  corn,  as  follows,  to  wit: 

Forty  thousand  eight  hundred  and  sixty-tive  pounds  of  corn 
loaded  in  I.  D.  &  W.  car  No.  992,  marked  capacity  30,000 
pounds,  shipped  and  carried  over  the  Indiana,  Decatur  &  Western 
Railway  from  Garretts,  111.,  to  Indianapolis,  Ind.,  on  or  about 
March  18,  1896,  for  which  a  bill  of  lading  was  issued  specifying 
the  corn  to  be  shelled  corn,  weight  28,000  pounds  subject  to  cor- 
rection, and  stating  the  consignee  and  destination  to  be  "  Order 
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and  notify  Suffern,  Hunt  &  Co.,  Indianapolis,  Ind."  Said  l)ill 
of  lading  also  contains  a  number  of  conditions  in  the  nature  of 
limitations  upon  the  carrier's  liability,  and  the  first  part  of  con- 
dition No.  11  reads  as  follows :  "  Owner  or  consignee  shall  pay 
freight  at  the  rate  below  stated  and  all  other  charges  accruing  on 
said  property  before  delivery,  and  according  to  weights  as  ascer- 
tained by  any  carrier  hereunder ; "  and  the  bill  further  provides 
that  "  upon  all  the  conditions,  whether  printed  or  written,  herein 
contained,  it  is  mutually  agreed  that  the  rate  of  freight  from 
Garretts,  111.,  to  Indianapolis,  Ind.,  is  to  be,  in  cents  per  100 
pounds,  if  6th  class,  7c."  Twenty-eight  thousand  and  forty-five 
pounds  of  corn,  loaded  in  I.  D.  &  W.  car  No.  394,  marked 
capacity  36,000  pounds,  shipped  and  carried  over  the  Indiana, 
Decatur  &  Western  Bailway  from  Camargo,  HI.,  to  Indianapolis, 
Ind.,  on  or  about  April  23, 1896,  upon  which  a  bill  of  lading  was 
issued  to  complainant  containing  like  specifications  with  those 
above  mentioned  as  set  forth  in  the  bill  of  lading  issued  on  the 
shipment  from  Garretts,  and  also  naming  a  rate  of  7  cents  per  100 
pounds.  Thirty-one  thousand,  five  hundred  pounds  of  corn  (rail- 
road scales  weight)  loaded  in  0.  H.  &  D.  car  No.  10,724,  marked 
capacity  50,000  pounds,  shipped  and  carried  over  the  Indiana, 
Decatur  &  Western  Railwav  and  the  Cincinnati,  Hamilton  & 
Dayton  Railway,  from  Lintner,  HI.,  to  Cincinnati,  O.,  on  or  about 
November  19,  1895,  under  a  rate  then  in  force  of  10  cents  per 
100  pounds.  The  bill  of  lading  issued  on  this  shipment  was  not 
produced  at  the  hearing. 

The  rates  above  stated  were  those  shown  for  carload  lots  of 
corn  on  tariffs  of  defendants  filed  with  this  Commission,  and  at 
the  time  of  the  shipment  of  corn  from  Garretts  to  Indianapolis 
the  defendant,  the  Indiana,  Decatur  &  Western  Railway  Com- 
pany, had  in  effect  between  these  points  a  less  than  carload  rate 
on  corn  of  (fourth  class)  13  cents  per  100  pounds. 

3.  At  the  carload  rate  of  7  cents  per  100  pounds,  the  aggregate 
transportation  charge  on  the  40,865  pounds  of  corn  from  Garretts 
to  In<lianapolis  would  have  been  $28.61,  but  the  defendant,  the 
Indiana,  Decatur  &  Western  Railway  Company,  did,  notwith- 
standing its  published  and  filed  schedule  showing  a  rate  of  7 
cents,  and  the  statement  of  such  rate  in  the  bill  of  lading  issued 
by  its  agent,  exact  and  charge  the  sum  of  $32.72  as  its  conipen- 
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sation  for  such  transportation.  Such  higher  charge  was  made  by 
said  defendant  under  a  circular  claimed  to  have  been  properly  in 
force,  and  to  authorize  the  application  of  the  less  than  carload 
rate  of  13  cents  to  all  weight  of  grain  loaded  into  a  car  in  exccBS 
of  4/XX)  pounds  above  the  marked  capacity  of  the  car.  Car  L  D. 
&  W,  No.  992,  in  which  the  shipment  was  loaded,  had  a  marked 
capacity  of  30,000  pounds.  The  7-cent,  or  carload  rate,  was 
charged  on  34,000  pounds,  equal  to  $23.80,  and  the  less  than 
carload  rate  of  13  cents,  was  applied  to  6,865  pounds,  the  re- 
mainder of  the  carload,  amounting  to  $8.92,  making  a  total  of 
$32.72. 

The  circulars  issued  by  this  defendant  in  relation  to  minimum 
and  maximum  weights  for  carloads  of  com  and  other  grain  are 
on  file  with  the  Commission,  and  were  put  in  evidence  at  the 
hearing.  The  circulars  claimed  to  be  in  force  at  the  time  of  the 
shipment  of  40,865  pounds  of  com  from  Garretts,  March  18, 
1896,  were  circular  IS'o.  553  of  the  Indiana,  Decatur  &  Western 
Railway  Company,  issued  November  19, 1895,  and  therein  stated 
to  take  effect  November  25,  1895,  and  circular  No.  554  of  the 
same  company,  issued  November  29,  1895,  and  therein  stated  to 
take  effect  December  2,  1895.  No.  553  was  filed  with  the  Com- 
mission on  November  21,  1895,  and  No.  554  was  so  filed  on  De- 
cember 2,  1895. 

These  circulars  contain  the  following: 

Circular  No.  553.  Supersedes  No.  5bl. 

MiNDiiTM  Weight  of  Casload  Shipmxntb  ahd  OvKSLOADiKa 

OF  Cabs. 

All  Agents  and  Shippers — 

A  scarcity  of  cars  requires  that  the  Mmnnnc  Wsioht  of  all 
cars  loaded  with  the  following  commodities  on  this  Railway  will 
be  4,000  pounds  less  than  the  Marked  CAPAcmr,  except  that  in 
no  case  will  the  Minikiim  Weight  be  less  than  28,000  pounds  on 
grain,  and  30,000  pounds  on  the  other  commodities  named. 

Brick,       Cinders,      Clat,      Forest  Produotb,      Gbaiv, 
Gravel,   Ice,  Iron,       Sand,  Stonx. 

Shippers  must  order,  through  agents,  cars  of  the  capacity  they 
desire  to  load,  and  agents  must  note  the  marked  capacity  and  the 
niiniinuni  weight  to  be  charged  for  on  their  Billing  and  Bill  of 
Lading. 
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When  shipments  are  destined  beyond  the  line  of  this  Railway, 
and  cars  are  not  loaded  in  accordance  with  above  requirements, 
this  Company  will  collect  for  the  under  weiojht,  from  shippers 
before  delivery  to  connections,  at  I.  D.  &  W.  Ky.  local  rate. 
The  minimums  of  connecting  lines  to  apply  after  delivery  to 
connections. 

All  concerned  will  be  governed  by  the  Central  Traffic  and 
Trunk  Line  Associations  rule  which  permits  cars  to  be  loaded  to 
a  limit  of  only  4,000  pounds  in  excess  of  their  marked  capacity. 

When  agents  are  aware  that  cars  are  overloaded  they  will  re- 
fuse to  issue  Bills  of  Lading  until  the  weight  has  been  reduced  to 
the  allowance  of  4,000  pounds  above  the  marked  capacity. 

When  cars  are  transferred  in  transit,  to  reduce  the  weight  for 
the  purpose  of  safety,  the  entire  expense  of  such  service  must  be 
paid  by  the  owner  of  the  property. 

Agents  will  see  that  all  concerned  are  fully  advised. 

Circular  No.  664. 
Penalty  fob  Ovebloading  Cabs. 

All  Agents  and  Shippers — 

Some  shippei*s  are  disregarding  the  rule  that  carsi  shall  not  be 
loaded  more  than  4,000  pounds  above  marked  capacity,  thus 
endangering  the  lives  of  employees  and  the  property  of  this 
Company. 

On  and  after  Dec.  2d,  1895,  Fourth  (4th)  class  rate  will  be 
charged  on  the  excess  (above  4,000  lbs.),  and  cars  will  be  retained 
in  the  possession  of  this  Company  until  the  excess  is  paid  by 
shipper. 

Circular  No.  554  remained  in  effect  until  superseded  by  Cir- 
cular No.  557  on  April  20,  1896,  but  the  "penalty"  of  fourth- 
class  rates  on  excess  weight  above  4,000  pounds  added  to  the 
marked  capacity  of  the  car  was  repeated  in  and  not  changed  by 
No.  557.  That  circular,  so  far  as  the  Commission  is  advised,  is 
still  claimed  to  be  in  force.  Circular  No.  553  was  instructive 
merely  as  to  the  maximum  carload  weight,  and  prescribed  no 
"penalty  "  for  overloading,  but  No.  554  did  provide  a  "penalty" 
as  above  set  out,  and  this  circular  was  posted  and  filed  prior  to 
March  18, 1896,  when  the  carload  shipment  from  Garretts  was  made. 

4.  At  the  carload  rate  of  7  cents  per  100  pounds,  the  aggregate 
transportation  charge  on  the  28,045  pounds  of  corn  from  Camargo 
to  Indianapolis  would  have  been  $19.63,  but  the  defendant,  the 
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Indiana,  Decatur  &  Western  Railway  Company  did,  notwith- 
standing its  published  and  filed  schedule  showing  a  rate  of  7 
cents  and  the  statement  of  such  rate  in  the  bill  of  lading  issued 
by  its  agent,  exact  and  charge  the  sum  of  $22.40  as  its  compen- 
sation for  such  transportation.  This  higher  rate  was  exacted  by 
said  defendant  upon  the  authority  of  its  circular  Ko.  553  above 
set  forth,  which  it  claimed  was  properly  in  force  on  April  23, 
1896,  the  date  of  the  shipment,  and  which  fixed  the  minimum 
carload  weight  at  4,000  pounds  less  than  the  marked  capacity 
of  the  car,  but  not  less  than  28,000  pounds.  I.  D.  &  W.  car  No. 
394,  in  which  the  shipment  was  loaded,  had  a  marked  capacity 
of  36,000  pounds,  and  under  such  circular  the  7  cent  rate  in 
force  was  applied  on  32,000  pounds,  instead  of  28,045  pounds 
actual  weight,  amounting  to  $22.40. 

5.  The  carload  rate  of  10  cents  per  100  pounds  applied  on  the 
31,500  pounds  of  com  shipped  from  Lintner  to  Cincinnati  on  or 
about  November  19,  1895  (complainant  claims  weight  to  have 
been  30,820  pounds),  would  have  made  an  aggregate  transporta- 
tion charge  of  $31.50,  but  the  defendants,  the  Indiana,  Decatur 
&  AVestern  Railway  Company  and  the  Cincinnati,  Hamilton  & 
Dayton  Railway  Conipany,  did,  notwithstanding  said  tariff  rate 
of  10  cents  per  100  pounds  and  said  weight,  exact  and  charge 
the  sum  of  $42.05  as  total  compensation  for  such  transportation. 
The  defendant,  the  Cincinnati,  Hamilton  &  Dayton  Railway 
Company,  did  not  participate  in  the  excess  revenue  collected  over 
the  amount  produced  by  the  10  cent  rate  applied  to  the  31,500 
pounds  actual  weight ;  but  the  defendant,  the  Indiana,  Decatur  & 
Western,  increased  its  own  compensation  by  enforcing  on  said 
shipment  the  provisions  of  its  circular  No.  551,  which  reads  sub- 
stantially the  same  as  its  later  issue,  No.  553,  except  that  the 
minimum  weight  for  grain  provided  in  No.  551  was  2,000  pounds 
less  than  the  marked  eapaeity  of  tlie  car,  but  not  less  than  28,00i^ 
|x>unds.  C.  H.  &  D.  car  No.  10,724,  in  which  the  shipment  was 
loaded,  had  a  marked  capacity  of  50,000  ]x>unds,  and  the  Indiana, 
Decatur  &  Western,  under  its  circular.  No.  551,  charged  its  pn»- 
portion  out  of  the  10  cent  rate  on  48,000  pounds,  thereby  increas- 
ing the  agirre^ate  charge  from  $31.50  to  $42.05,  the  amount 
ci^llected  for  the  total  service  rendered. 

6.  On  iiay  11,  1896,  tlie  Indiana,  Decatur  &  Western  iBsned 
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its  Circnlar  No.  559  amending  Circular  No.  663,  providing  that 
when,  on  account  of  dimensions  of  cars,  it  is  found  impossible  to 
load  oats  in  accordance  with  Circular  No.  563, — ^^The  minimum 
weight  will  be  28,000  pounds,  and  only  the  actual  weight  will  be 
charged  for,  if  in  excess  of  28,000  pounds ;  provided  such  cars 
are  loaded  to  full  capacity."  This  was  supplemented  by  an 
amendment  to  No.  559  on  July  17,  which  reads  as  follows:  "Ow- 
ing to  the  light  weight  of  new  oats  (crop  of  1896),  the  minimum 
weight  of  new  oats,  carloads,  as  shown  in  G.  F.  D.  Circulars  Nos. 
553  and  559,  will  be  waived.  During  the  season  of  1896  the 
minimum  weight  of  new  oats,  carloads,  will  bo  24,000  pounds  and 
only  the  actual  weight  will  be  charged  for,  if  in  excess  of  24:,000 
pounds ;  provided  such  cars  are  loaded  to  full  capacity."  Tho 
proviso  to  No.  559  and  its  amendment — "  provided  such  cars  are 
loaded  to  full  capacity " — renders  them  obscure.  Circular  No. 
559,  issued  May  11  and  taking  effect  at  once,. was  not  filed  with 
the  Commission  until  May  13,  and  the  amendment  to  that  Cir- 
cular issued  July  17,  1896,  taking  effect  at  once,  was  not  filed 
with  the  Commission  until  July  20. 
Circular  No.  559  also  contains  the  following : 

**  Agents  will  require  shippers  to  make  a  written  order  for  cara 
of  the  capacity  they  desire  to  load,  and  will  in  every  instance  ad- 
vise the  Transportation  Department  of  capacity  of  cars  wanted 
as  well  as  the  destination  of  same  and  keep  shippers'  order  on  file 
for  reference.  When  cars  cannot  be  furnished  of  the  capacity 
desired  agents  can  ask  superintendent's  office  for  permission  to 
load  cars  of  greater  capacity,  if  such  can  be  obtained,  in  which 
case  the  minimum  weight  will  be  the  capacity  of  the  car  ordered, 
but  in  no  case  less  than  28,000  lbs. 

"  This  applies  to  all  commodities  named  in  G.  F.  D.  Circular  No. 
553." 

7.  These  circulars  have  the  effect  of  changing  or  determining 
the  compensation  which  the  carrier  will  charge  for  the  transpor- 
tation of  a  given  quantity  of  grain,  and  their  enforcement  re- 
sulted in  these  cases  in  increasing  the  aggregate  charge  authorized 
by  the  rate  stated  in  separately  published  and  filed  schedules  of 
the  carrier — in  other  words,  the  application  of  these  circulars  to 
the  shipments  in  question  increased  the  carrier's  published  trans- 
portation charge.  On  weight  over  the  maximum  so  prescribed 
in  the  circulars  the  less  than  carload  rate  is  to  be  charged  upon 
the  excess  weight,  and  when  the  actual  carload  weight  is  below 
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the  epeciai  minimum  weight  bo  fixed  in  the  circnlara,  thfl  carload 
rate  is  to  be  appHed  on  auch  special  minimum  weight  instead 
of  the  actual  weight.  The  contents  of  these  circulars  were  not 
afterwards  shown  on  newly  printed  Hchedules  of  the  carrier's  ratea 
and  chargea,  nor  were  they  indicated  upon  rate  schedalcs  in  force 
at  the  time  the  circulars  were  stated  to  take  effect.  The  circn- 
lara were  merely  posted  as  issued,  and  liied  with  the  OommiBsion. 
Circular  No.  553  reduced  the  epeciai  minimum  carload  weight 
from  2,000  pounds  prescribed  in  No.  551  to  ijOOO  pounds  leas 
than  the  marked  capacity  of  the  car.  Having  been  issued  No- 
vember 19,  1895,  to  take  effect  November  25  and  been  daly 
posted,  more  than  the  three  days'  public  notice  of  reduction  in 
ratea  required  by  law  was  given.  But  Circular  No,  55i,  provid- 
ing tlie  application  of  the  less  than  carload  rate  on  excess  weiglit 
over  the  prescribed  maximum  as  a  "penalty"  for  overloading 
care,  was  issued  November  29,  1895,  to  take  effect  December  3, 
and  the  ten  days'  public  notice  required  by  the  statute  for  ad- 
vance in  rates  was  not  given. 

8.  Indiana,  Decatur  &  Western  Tariff,  "  I.  S.  T.  No.  419."  be- 
came effective  November  23,  1893,  and,  with  supplements  in 
force  up  to  December  5,  1895,  prescribed  carload  rates  on  grain 
and  grain  products,  minimum  weight  28,000  pounds,  and  con- 
tained no  reference  to  any  separate  circular  concerning  carload 
weights.  On  December  10,  1895,  Supplement  No,  7  to  this 
tariff  came  into  effect  and  provided  for  "minimum  weight  as 
per  (Jr.  F.  D,  Circular  No.  553."  This  supplement  waa  withdrawn 
and  cancelled,  however,  on  January  U,  1896,  by  Supplement  No. 
8,  which  provided  that  "rates  as  ahown  in  original  tariff  will 
apply,"  thus  bringing  I.  8.  T.  No.  419  again  in  force.  That 
schedule  remained  in  effect  until  April  27,  1896,  when  the  com- 
pany's tariff,  I.  0.  C.  No.  23,  supei-seding  its  I.  S-  T.  No.  419, 
was  established.  This  tariff,  with  Bupplementa,  is  atill  in  force, 
and  it  provides  that  "the  minimum  carload  on  gi-ain  and  grain 
products  will  be  the  marked  capacity  of  car,  but  not  less  than 
28,000  Iha."  No  reference  is  made  in  the  tariff  to  any  of  these 
circulars. 

The  rate  of  10  cents  per  100  pounds  in  force  November  19, 
1895,  the  date  of  the  shipment  of  31,500  pounds  of  corn  from 
Lintuer  to   Cincinnati   over  both   of  the  defendant  roads,  was 
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shown  on  Indiana,  Decatur  &  Western  Joint  Freight  TariflE  No. 
485,  eflEective  February  20,  1895,  to  which  the  Cincinnati,  Hamil- 
ton &  Dayton  was  a  party.  This  tariff  also  prescribed  a  min- 
imum weight  on  grain  and  grain  products  of  28,000  lbs.,  con- 
tained no  reference  to  any  circular  of  the  Indiana,  Decatur  & 
Western  or  any  other  carrier,  and  remained  in  force  until  Janu- 
ary 4,  1897,  when  it  was  superseded  by  I.  0.  C.  No.  75  (Joint 
Freight  Tariff  No.  617),  issued  December  30,  1896,  which,  with 
supplements,  contains  present  rates  over  such  through  line  to 
Cincinnati.  The  present  Tariff  No.  75  does  refer  to  circulars 
as  follows :  "  Minimum  weight  of  grain  as  per  G.  F.  D.  Circulars 
No6.  553  and  559  or  subsequent  issues.  Grain  products,  28,000 
lbs.  Hay,  20,000  lbs."  The  minimum  carload  weight  prescribed 
for  grain  in  the  "  Official  Classification,"  which  is  used  by  car- 
riers east  of  the  Mississippi  and  north  of  the  Ohio  Rivers,  is  24,- 
000  pounds.  This  is  also  the  minimum  carload  weight  fixed  by 
the  Kailroad  Commission  of  Illinois. 

9.  The  Indiana,  Decatur  &  Western  Railway  extends  over  a 
distance  of  153  miles  from  Decatur,  111.,  to  Indianapolis,  Ind.  It 
has  about  400  freight  cars  varying  in  capacity  from  30,000  to 
60,000  pounds.  One  freight  train  is  run  each  way  daily,  with 
extras  as  business  may  require.  The  Company  has  track  scales 
only  at  its  terminal  stations.  These  scales  cost  about  $1,000  each, 
and  the  yearly  expense  of  maintenance  is  about  $50.  They  may 
have  to  be  renewed  after  a  period  of  five  or  more  years.  Lintner, 
Garretts,  and  Camargo  are  small  towns  ranging  in  population, 
with  other  stations  from  which  complainant  ships  grain,  from 
1,800  to  2,500  persons.  The  freight  charges  on  shipments  from 
those  three  points  for  the  six  months  ending  June  30,  1896, 
were:  Lintner,  $2,481.26;  Garretts,  $4,182.16;  and  Camargo, 
$1,486.57.  The  company  is  in  poor  financial  condition.  For  the 
months  of  July  and  August,  1896,  54  cars  shipped  from  various 
points  on  the  Indiana,  Decatur  &  Western  were  loaded  in  ex- 
cess of  the  maximum  of  4,000  pounds  above  the  marked  car 
capacity,  and  in  each  instance  the  company  collected  its  fourth 
class  or  less  than  carload  rate  on  such  excess  weight.  In  Septem- 
ber, 1895,  a  train  was  derailed  and  ditched  on  this  road  by  the 
breaking  down  of  a  car  which  had  been  overloaded  with  grain, 
causing  considerable  expense  to  the  carrier  and  endangering  the 
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lives  of  the  train  employees.  Notwithstanding  repeated  reqaestft 
made  to  shippers,  the  overloading  practice  continned,  and 
finally  the  company  issued  its  Circular  No.  654,  and  subse- 
quently its  No.  557,  providing  for  less  than  carload  rates  on 
excess  weight  above  the  prescribed  maximum  carload.  Out  of 
127  cars  loaded  and  shipped  by  complainant  to  one  consignee  be- 
tween January  14  and  September  18,  1896,  only  six  of  the  cars 
were  not  loaded  in  accordance  with  the  rules  of  the  company 
concerning  minimnm  and  maximum  weights.  The  car  contain- 
ing complainant's  shipment  from  Gurretts  was  not  intentionally 
overloaded.  The  corn  was  weighed  at  Garretts,  where  complain- 
ant has  a  small  elevator  and  automatic  scales,  but  the  scales  failed 
to  register  properly  and  this  cansed  the  overloa«iing.  The  com- 
pany's agent  did  not,  as  required  by  the  circulars,  note  the 
marked  capacity  of  the  car  on  the  bill  of  lading  for  either  of  the 
shipments  in  question.  There  has  also  been  underloading  of  cars 
by  shippers  on  this  road.  It  has  happened  where  two  cars,  one 
large  and  the  other  small,  have  been  furnished  to  a  grain  shipper 
by  this  carrier,  the  car  of  greater  capacity  has  been  loaded  with 
a  quantity  which  would  have  tilled  the  small  car,  while  the  load 
put  into  the  small  car  considerably  exceeded  its  marked  capacity. 
This,  however,  may  result  from  loading  the  small  car  firpt,  and 
failure  of  the  farmer  to  deliver  sufiicient  to  constitute  a  load  for 
the  other  car.  Cars  of  much  greater  capacity  than  were  required 
for  shipments  have  also  been  ordered  by  shippers,  and  the  carrier, 
to  promote  the  proper  distribution  of  its  car  equipment  suitable 
for  grain  carriage,  and  obtain  a  fair  paying  load  in  proportion  to 
the  size  of  the  car  ordered,  furnished  and  used,  finally  established 
the  scale  of  minimum  carload  weights  for  grain  and  other  com- 
modities named  in  Circular  No.  553,  whereby  the  minimum  was 
fixed  at  4,000  pounds  below  the  car  capacity.  The  company  has 
reduced  rates  on  corn  from  its  stations  to  Indianapolis  and  Cin- 
cinnati and  other  points  since  the  complaint  was  filed. 

10.  Under  the  circulars  set  forth  in  former  findings  herein, 
the  shipper  of  grain,  except  oats,  must  load  up  to  within  4,000. 
pounds  of  the  car  capacity,  and  he  may  not,  without  paying  sub- 
stantially double  rates  on  the  excess  as  a  "  penalty,"  load  above 
4,000  pounds  over  the  car  capacity.  The  rule  as  to  ordering  cars 
of  desired  size,  and  loading  them  up  to  4,000  pounds  less  than  the 
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marked  capacity,  may  be  followed  by  shippers  with  less  trouble  or 
inconvenience  when  the  shipment  is  made  from  an  elevator,  where 
the  different  grades  of  corn  can  be  kept  apart  and  stored  in  consid- 
erable quantities.  But  shippers  of  coin  from  stations  on  the  In- 
(iiana,  Decatur  &  Western,  not  provided  with  an  elevator,  are 
considerably  embarrassed  by  this  regulation.  There  are  three 
grades  of  corn,  white,  yellow,  and  mixed,  usually  differing  in 
value  in  the  order  named,  and  while  a  shipper  may  have  enough 
of  one  grade  to  load  a  car  over  the  lowest  minimum  of  28,000 
pounds,  the  quantity  is  often  insufficient  to  load  an  average  car 
of  40,000  pounds  capacity,  according  to  defendant's  rule.  This 
frequently  happens  where  the  shipper  has  loaded  one  car  under 
tlie  rule,  and  has  a  remaining  quantity — more  than  28,000  pounds 
— but  not  enough  to  load  another  car,  which  the  company  has 
supplied,  within  4,000  pounds  of  its  capacity ;  and  such  remain- 
ing quantity  cannot  always  be  stored,  or  if  it  can  be,  then  there 
is  a  storage  charge.  Thus  while  the  shipper  may  have  56,000 
pounds  of  corn  to  ship  in  two  carloads,  he  cannot,  under  the  rule, 
do  so  at  the  carload  rate,  unless  the  two  cars  furnished  by  defend- 
ant are  of  the  right  capacity.  The  farmer  agrees  to  sell  an  esti- 
mated quantity  of  com  to  the  buyer  and  to  deliver  it  at  the  station 
within  a  definite  time.  At  the  time  of  such  sale  the  corn  may  be 
cribbed  (unshelled)  at  the  farm.  The  buyer  or  shipper  thereupon 
asks  for  a  car  or  cars  of  the  capacity  suited  to  his  customer's 
order  and  to  the  quantity  of  corn  so  purchased,  but  upon  delivery 
and  shelling  of  the  com,  it  turns  out  that  the  farmer  has  over- 
estimated the  number  of  bushels,  and  the  result  is  that  while  the 
quantity  ready  for  shipment  is  more  than  a  carload  of  28,000 
pounds,  it  is  not  a  load  for  a  car  of  much  greater  capacity  under 
defendant's  rule.  A  car  containing  500  bushels  of  com  is  con- 
sidered a  carload  among  grain  dealers  and  upon  the  grain  ex- 
changes. A  carload  in  the  eastern  trade  ranges,  it  is  testified, 
from  500  to  700  bushels,  averaging  about  600  bushels.  500  bush- 
els of  corn  (56  pounds  per  bushel)  weighs  28,000  pounds,  and  the 
weight  of  600  bushels  is  about  33,300  pounds. 

A  buyer  filling  an  order  for  two  carloads,  which  are  intended 
to  be  resold  by  consignee  in  carloads  to  different  customers,  must 
load  and  ship  accordingly,  and  if  he  sends  in  either  car  a  quan- 
tity greater  than  is  called  for  in  the  order  he  must,  particularly 
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on  a  declining  market,  either  submit  to  cancellation  of  the  order 
or  a  part  of  it,  or  stand  some  of  the  loss  measared  by  the  dif- 
ference in  price.  The  president  of  the  complaining  corporation 
testified:  "  You  cannot  always  tell  exactly  what  size  cars  you 
want;  the  farmer  cannot  always  tell  exactly  how  much  com  he 
has  to  deliver.  He  can  tell  approximately,  and  we  can  order  cars 
approximately.  For  instance,  if  a  farmer  should  sell  me  2,000 
bushels  of  corn  and  I  ordered  four  cars  at  500  bushels  each,  I 
might  load  1,500  bushels  in  three  cars,  and  might  start  the  fourth 
car,  and  might  get  400  bushels  or  450  bushels  loaded  into  it,  and 
then  the  farmer  would  discover  that  he  did  not  have  enough  ta 
fill  that  car.  Then  I  would  hav«  to  unload  that  car  and  put  it  in 
storage  or  else  ship  it  out  and  pay  a  penalty,  and  if  I  unloaded 
it  would  cost  i  cent  for  transfer,  and  if  I  hold  it  a  few  days,  my 
contract  might  expire,  and  on  a  declining  market  I  might  lose 
the  benefit  of  that  sale,  and  rather  than  do  that  it  would  be  better 
for  me  to  ship  it  out  and  pay  the  penalty.  I  would  have  to  lose 
either  way."  In  reply  to  a  question  as  to  the  degree  of  diligence 
with  which  the  railroad  company  complies  with  an  order  for  a 
car  of  desired  capacity,  the  same  witness  said:  '^  From  the  best 
information  I  have,  they  attempt  to  give  the  kind  of  car  ordered, 
and  if,  after  a  day  or  two,  they  find  they  cannot  secure  the- 
kind  you  order,  then  they  will  permit  you  to  load  the  car  there — 
even  if  it  is  a  50,000-pound  car,  they  allow  you  to  load  30,000 
pounds  without  penalty.  They  usually  wait  a  day  or  two,  some- 
times three  days,  before  they  permit  you  to  load  that  50,000- 
pound  car  with  30,000  pounds."  "If  we  have  com  sold  for  ten 
days'  shipment  and  it  is  about  the  eighth  or  ninth  day,  and  the 
market  has  declined  in  the  meantime  2  or  3  cents  a  bushel,  it 
will  very  frequently  lose  us  the  benefit  of  our  sale.  The  party 
does  not  hold  himself  responsible  to  take  the  grain  on  a  declining- 
market  after  the  expiration  of  the  time." 

Shippers  like  complainant  undertake  to  handle  com  on  a  mar- 
gin of  about  i  cent  per  bushel. 

A  car  of  60,000  pounds'  capacity  must,  under  defendant's  rule, 
be  loaded  up  to  56,000  pounds,  about  1,000  bushels,  while  a 
minimum  carload  of  28,000  pounds  only  amounts  to  about  50O 
bushels.  One  hundred  carloads  of  grain  for  export  is  understood 
to  mean  about  500  bushels  per  car,  and  for  that  trade  the  grai& 
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eonld  be  loaded  in  50  cars  of  60,000  pounds  with  little  or  no 
inconvenience  to  the  shipper.  The  large  mills  also  generally 
take  large  carloads.  Sometimes  the  marked  car  capacity  is  a 
greater  number  of  pounds  than  can  be  shipped.  Oats,  being 
lighter,  require  more  space  than  com  or  wheat,  and  wheat  is 
somewhat  heavier  than  com.  The  marked  capacity  of  a  car 
necessarily  indicates  the  weight,  and  not  the  bulk ;  and  it  follows 
that  with  the  lighter  articles  of  freight  it  is  not  always  practicable 
to  load  a  car  up  to  its  marked  weight  capacity.  This  is  true  with 
defendants'  grain  cars  loaded  with  oats,  and  it  provided  by  Cir- 
cular 550  a  special  minimum  weight  for  this  commodity.  Cars 
of  the  larger  size  cost  but  little  more  than  those  having  the 
smaller  capacity.  The  capacity  of  cars  has  been  increased  in 
the  last  thirty  years  from  10  to  30  tons.  Nearly  all  railways  have 
on  hand  old  cars  varying  in  capacity  from  10  or  12  tons  upwards, 
and  they  are  therefore  now  able  to  f umish  cars  of  different  sizes ; 
but  most  of  the  new  cars  are  of  the  larger  capacity,  and  under 
this  practice  the  number  of  cars  of  small  capacity  must  diminish 
yearly. 

11.  Some  other  roads  in  Illinois  have  also  adopted  regulations 
requiring  cars  to  be  loaded  within  2,000  or  4,000  pounds  of  the 
marked  capacity,  but  the  testimony  was  that  the  rules  were  not 
enforced  or  were  relaxed  upon  sufficient  excuse  made  by  the 
shipper;  and  that  such  a  rule  is  not  in  effect  on  roads  generally. 
The  Chicago  &  Eastern  Illinois  has  such  a  rule  in  force,  but  a 
quantity  remaining  after  loading  one  car,  which  is  over  the  gen- 
eral minimum,  but  not  equal  to  the  special  car  minimum,  is 
charged  for  at  actual  weight,  and  if  "fanners  could  not  get 
in,"  on  account  of  muddy  roads,  is  stated  as  among  other  suffi- 
cient reasons  for  deviating  from  the  rule.  Keferring  to  the 
average  of  but  6  improperly  loaded  cars  out  of  127  shipped  by 
complainant,  the  general  freight  agent  of  the  Chicago  & 
Eastern  Illinois  road  testified  tliat  "  if  that  was  the  average  record 
on  my  road,  I  would  consider  the  shipper  entitled  to  relief ;"  and 
in  reply  to  a  question  by  defendant's  counsel  as  to  whether  some- 
thing ought  to  be  done  when  a  shipper  loaded  a  40,000-pound 
car  with  60,000  pounds  of  com,  the  same  witness  said:  "  I  think 
we  would  require  a  new  agent  at  that  station  if  he  allowed  that 
car  to  go  tlirough."     It  does  not  appear  that  other  roads  in  the 


272  INTEBSTATB  OOMMEBOB  BEP0BT8. 

same  section  of  country,  or  that  roads  generally,  enforce  a  penalty 
of  less  than  carload  rates  on  weight  of  grain  placed  in  a  car  over 
a  maximum  quantity  prescribed.  This  Commission  has  never 
granted  permission  to  any  carrier  to  adopt  and  enforce  circulars 
of  the  eliaracter  herein  involved.  Such  permission  is  alleged  in 
defendant's  answer,  but  was  not  proved  at  the  hearing* 

Conclusions. 

1.  Were  the  rules  and  regulations  contained  in  circulars  issned 
by  the  Indiana,  Decatur  &  Western  Kailway  Company  estab- 
lished in  compliance  with  the  requirements  of  the  Act  to  Kegn- 
late  Commerce  ? 

The  6th  section  of  the  Act  provides  that  every  common  carrier 
subject  to  its  provisions  shall  keep  open  to  public  inspection 
schedules  showing  the  rates  and  fares  and  charges  which  it  has 
established  and  which  are  in  force  at  the  time ;  that  the  ^^  sched- 
ules posted  as  aforesaid  by  any  common  carrier  shall  contain  the 
classification  of  freight  in  force,  and  shall  also  state  separately 
the  terminal  charges,  and  any  rules  or  regulations  which  in  any 
wise  change^  affect^  or  determine  any  part  or  the  aggregate  qf 
such  aforesaid  rates^  fares^  and  charges  ;^^  that  such  scheduleB 
shall  be  .  .  .  posted  in  two  public  and  conspicuous  places 
in  every  depot,  station,  or  office  of  such  carrier  where  passengers 
or  freight,  respectively,  are  received  for  transportation,  in  such 
form  that  they  shall  be  accessible  to  the  public  and  can  be  oanr 
veniently  inspected. 

The  circulars  which  are  the  subject  of  this  inquiry  plainly 
come  under  that  provision,  above  cited,  which  requires  that  the 
schedules  shall  also  state  separately  the  terminal  charges  and  any 
rules  or  regulations  which  in  any  wise  change,  affect,  or  deter- 
mine any  part  or  the  aggregate  of  such  aforesaid  rates,  fares,  and 
charges.  The  defendant  apparently  contends  that  the  word 
"  separately "  authorizes  the  issuance  of  circulars  containing 
rules  or  regulations  independently  of  and  without  reference  to 
the  rate  sheets.  In  that  part  of  section  6,  the  Act  specifies  what 
the  schedules  of  rates,  fares,  and  charges  shall  contain  and  what 
they  shall  state,  but  separate  schedules  are  not  thereby  authorized 
for  rules  and  regulations,  nor  for  terminal  charges.  All  that 
**  separately "  can  be  construed  to  mean  in  the  connection  ia 
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which  it  is  used  is  that  the  transportation  charges  and  the  termi- 
nal charges  and  any  rules  or  regulations,  etc.,  shall  be  separately 
stated  an  the  schedules  of  rates,  fares,  and  charges.  Whether  a 
rule  or  regulation  concerning  transportation  can  lawfully  be 
established  by  the  issuance  of  a  schedule  or  document  which 
neither  prescribes  rates,  fares,  or  charges,  nor  refers  to  any  rate 
or  fare  schedule,  depends  upon  the  nature  of  the  rule  or  regula- 
tion. If  rules  or  regulations  '^  in  any  wise  change,  affect,  or  de- 
termine any  part  or  the  aggregate  of  such  aforesaid  rates,  fares,  and 
charges "  they  must  be  stated  upon  the  schedules  of  such  rates, 
fares,  and  charges.  This  is  the  plain  reading  of  the  statute,  and  to 
any  one  at  all  familiar  with  the  large  number  of  rate  sheets  in  force 
for  interstate  transportation  from  the  great  majority  of  railroad 
stations  the  necessity  of  connecting  the  rate  with  any  rule  or 
regulation  affecting  that  rate  is  obvious.  The  rules  and  regula- 
tions prescribed  in  the  circulars  involved  in  these  cases,  although 
they  changed  and  determined  rates  or  charges,  as  shown  in  the 
findings,  were  not  stated  upon  the  schedules  of  the  Indiana,  De- 
catur &  Western  Eailway  showing  rates  on  com  in  carloads 
from  Garretts  or  Camargo  to  Indianapolis,  or  from  Lintner  to 
Cincinnati,  which  were  in  effect  at  the  times  complainant's  ship- 
ments between  those  points  were  made. 

Having  provided  for  the  establishment  of  schedules  of  rates, 
fares,  and  charges  containing  the  classification  of  freight  and 
stating  any  terminal  charges  and  rules  and  regulations  changing, 
affecting,  or  determining  the  rates  or  charges,  the  statute  then 
requires  the  carrier  to  give  ten  days'  public  notice  of  an  advance, 
and  three  days'  public  notice  of  a  reduction,  in  rates,-  fares,  and 
charges,  plainly  stating  therein  the  changes  proposed  to  he  made 
in  ike  schedules  then  in  force^  "  and  when  the  new  rates  will  go 
into  effect,  and  the  proposed  changes  shall  he  shown  hy  printing 
new  schedules  or  shall  he  plainly  indicated  upon  the  schedules  in 
force  at  the  time,^^  As  shown  in  the  findings,  the  circulars  issued 
by  the  Indiana,  Decatur  &  Western  Railway  Company  were  well 
calculated  to  change  the  aggregate  charges  of  that  carrier  on  car- 
load shipments  of  com,  and  some  of  them  did  so  change  and  in- 
crease its  aggregate  charge  or  a  part  thereof  on  each  of  the  car- 
load shipments  involved  in  these  cases.  When  issued,  these 
circulars  constituted  defective  notices  of  proposed  changes  in 
7  IvTSBs.  Com.  18 


274 


iTK   COUMEKCK    Htl'OKTB. 


defendant's  scbednlea  of  carload  grain  charges,  advances  or  re- 
ductions as  their  terms  disclosed.  They  did  not  purport  to 
directly  or  specifically  change  a  rate  or  fare,  but  tbej  did,  if 
enforced,  directly  change  defendant's  "charges"  on  carload 
shipments,  and  by  rules  concerning  carload  weights  Uiey  indi- 
rectly affected  the  specific  grain  rates  mentioned  in  the  existing 
schednlea.  These  circulars  did  not  purport  to  amend  or  be  snp- 
plements  to  an  existing  rate  schedule,  nor  did  they  even  refer  to 
euch  schedule.  No  new  rate  scliedules,  nor  even  eupplementa  to 
the  old,  containing  the  changes  stated  in  the  circulars,  were 
printed,  nor  were  the  contents  of  the  circulars  plainly,  or  other- 
wise, indicated  on  the  existing  affected  schedules  of  rates  and 
charges  which  were  iu  force  at  the  time  of  complainant's  ship- 
ments. Under  the  law,  complainant  only  had  to  consult  the 
schedule  showing  defendant's  rates  and  charges,  and  it,  the  com- 
plahiant,  wae  not  bound  to  hunt  through  the  defendant's  posted 
tiles  at  the  shipping  stations  for  rules  or  regulations  affecting  or 
determining  the  transportation  charges  which  were  not  stated  or 
plainly  indicated  on  the  rate  sheet  itself. 

The  findings  show  that  the  circulars  and  rate  sheets  of  tlie 
Indiana,  Decatur  &  Western  Railway  Company  affecting  the 
Hliipments  in  question  very  materially  conflicted  with  each  other. 
Thus,  on  November  19,  1895,  when  the  carload  shipment  froin 
Lintner  t»  Cincinnati  was  made,  the  joint  tariff  of  the  Indiana. 
Decatur  &  Western  and  Cincinnati,  Hamilton  &  Dayton  Rail- 
ways, in  force  between  those  points,  named  a  rate  of  10  cents  per 
100  pounds  on  corn  in  carloads  of  a  minimum  weight  of  28,001' 
pounds.  The  Indiana,  Decatur  &  Western  had  also  issued,  to 
take  effect  November  10,  18y5,  its  circular  No,  551  prescribing  a 
minimum  weight  of  grain  of  2,00(i  pounds  less  than  the  marked 
capacity  of  the  car,  but  in  no  case  less  than  28,000  pounds. 
Neither  the  tariff  nor  the  circular  referred  to  the  other.  By  tlie 
rate  sheet  complainant's  carload  from  Lintner  of  31.500  ponnds 
was  over  the  minimum  weight  and  entitled  to  a  rate  of  10  cents 
per  100  pounds  and  a  carload  charge  of  $31.50  for  the  whole  dis- 
tance to  Cincinnati.  Under  the  circulai  which  the  Indiana. 
Decatur  &  Western  Railway  Company  enforced,  its  compensu 
lion  based  on  i8,000  pounds  (2,000  pounds  less  than  the  car 
capacity)  was  increased,  while  that  of  the  Cincinnati,  Hamilton 
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&  Dayton  waa  not,  so  that  the  total  charge  came  to  $42.05. 
Although  sach  circniar  may  have  been  daly  posted  at  the  ship- 
ping station  and  filed  with  this  Commission,  that  rule  or  ]*egula- 
tion  for  a  minimum  weight  of  2,000  pounds  less  than  the  car 
capacity  was  in  conflict  with  defendant's  existing  joint  tariff,. 
and  had  not  been  lawfully  established,  and  the  excess  charged  on 
complainant's  shipments  over  $31.50,  namely,  $10.55,  was  un- 
lawfully exacted. 

On  March  18,  1896,  when  complainant's  shipment  from  Giu*- 
retts  to  Indianapolis  was  made,  the  tariff  of  the  Indiana,  Decatur 
&  Western  Railway  then  in  force  was  its  "  I.  8.  T.  No.  419," 
which  prescribed  a  rate  of  7  cents  per  100  pounds  on  com  in  car- 
loads of  a  minimum  weight  of  28,000  pounds  and  no  maximum 
carload  weight  was  therein  specified.  The  Indiana,  Decatur  & 
Western  Railway  had  also  issued,  to  take  effect  December  2, 
1895,  its  Circular  No.  554,  imposing  on  the  overloading  of  cars 
beyond  4,000  pounds  above  the  marked  capacity  a  ^^  penalty  " 
of  fourth  class,  or  nearly  double,  rates,  on  the  excess  over  such 
maximum  carload.  Neither  the  tariff  nor  the  circular  referred 
to  the  other.  By  the  rate  sheet  complainant's  carload  from  Gktr- 
retts  of  40,865  pounds  was  over  the  minimum  weight,  and  for 
aught  therein  stated  it  was  a  proper  carload,  and  entitled  to  a  rate 
of  7  cents  per  100  pounds  and  a  carload  charge  of  $28.61.. 
Under  the  circular  which  the  Indiana,  Decatur  &  Western  Rail- 
way Company  enforced,  its  compensation  was  increased  to 
$32.72  by  exacting  for  an  excess  of  6,865  pounds,  above  the 
maximum  carload  weight  prescribed  in  the  circular,  a  fourth- 
class  or  less  than  carload  rate  of  13  cents  per  100  pounds.  That 
rule  or  regulation  for  a  carload  weight  not  exceeding  4,000 
pounds  above  the  marked  capacity  of  the  car  used  for  the  ship- 
ment was  in  conflict  with  the  then  existing  rate  schedule  of  the 
Indiana,  Decatur  &  Western  Railway  Company,  and  had  not 
been  lawfully  established,  and  the  excess  charged  on  complain- 
ant's shipment  over  $28.61,  namely,  $4.11,  was  unlawfully  ex- 
acted. 

On  April  23,  1896,  when  complainant's  shipment  from  Ca- 
margo  to  Indianapolis  was  made,  the  tariff  of  the  Indiana, 
Decatur  &  Western,  its  "I.  S.  T.  No.  419"  above  mentioned, 
was  still  in  force,  and  prescribed  a  mte  of  7  cents  per  100  pounds 
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between  those  points  on  corn  io  carloads  of  a  minimnm  weiglit 
of  28,000  pounds.  The  Indiana,  Decatur  &  "Western  had  also 
issued,  to  take  effect  Novemlier  25,  1895,  its  Circular  No.  553 
(superseding  its  551  above  mentioned  in  connection  with  the 
Lintner  shipment)  and  prescriliing  a  minimum  carload  weight  of 
grain  of  4,000  pounds  less  than  the  marked  capacity  of  cars. 
Neither  tJie  tariff  nor  the  circular  referred  to  the  other.  By  the 
rate  sheet  compluiiiant's  shipment  from  Camargo  to  Indianapolis 
of  28,045  pounds  was  over  the  minimum  weight  and  entitled  to 
a  rale  of  7  cents  per  100  pounds  and  a  carload  charge  of  $19.63. 
Under  the  circular,  which  the  Indiana,  Decatur  &  Western 
enforced,  its  compensation  was  increased  to  $22.40  by  exacting 
the  carload  rate  on  32,000  pounds  (4,000  pounds  less  than  the 
marked  capacity  of  the  car).  That  rule  or  regulation  for  a  mini- 
mum carload  weight  of  4,000  pounds  less  than  the  car  capacity 
was  in  conflict  with  the  then  existing  rate  schedule  of  the 
Indiana,  Decatur  &  Western  Railway,  and  had  not  been  lawfully 
established,  and  the  excess  charge  on  complainant's  shipment 
over  $19.63,  namely,  $2.77,  was  unlawfully  exacted. 

"We  do  not  overlook  the  fact,  shown  in  the  findings,  that  Sup- 
plement Kg.  7  to  Tariff  "  I.  S.  T.  No.  419,"  effective  December 
10,  1895,  reduced  the  rate  from  Camargo  and  other  stations  from 
7  to  G  cents,  andJKeed  the  minimum  weight  as  per  Circular  No. 
653.  That  supplement,  however,  was  withdrawn  and  cancelled 
January  14,  1896,  by  Supplement  No.  8,  which  provided  "tfiat 
raie8  shown  in  original  tariff  will  apj}li/"  and  that  "previous 
supplements  are  hereby  cancelled"  The  complainant  might  very 
well  have  been  led  by  Supplement  No.  7  and  its  withdrawal  in 
Supplement  No.  8,  which  restored  the  old  rate  and  cancelled 
previous  supplements,  to  suppose  that  Circular  No.  553,  speci- 
fically mentioned  in  the  cancelled  Supplement  No.  7,  waa  no 
longer  in  force.  We  repeat,  that  at  the  date  of  the  Camargo 
shipment  the  rate  schedule  in  force  permitted  a  shipment  of  28,- 
045  pounds  as  a  carload  at  7  cents  per  100  pounds  from  that 
point  to  Indianapolis,  and  that  Circular  No.  553,  if  intended 
to  be  in  effect,  had  not  been  properly  established  HiS  to  the 
minimum  weight  rule  and  was  in  conflict  with  the  governing 
rate  schedule. 

If  the  rules  and  regulations  in  the  circulars  above  mentioned 
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were  not  properly  in  effect,  notwithstanding  the  circulars  were 
posted  and  filed,  it  is  immaterial  to  consider  whether  the  circu- 
lars, as  notices  of  advance  or  reduction  in  rates  or  charges,  were 
posted  for  the  time  required  by  law.  The  defect  in  establishing 
these  rules  or  regulations  affecting  rates  or  charges  lies  in  the 
fact  that  the  circulars  did  not  purport  to  amend  the  rate  sched- 
ules, and  the  rules  or  regulations  were  not  shown  upon  the  rate 
schedules  in  force  at  the  time  of  the  shipments  as  the  law  re- 
quires. The  defendant,  the  Indiana,  Decatur  &  Western  Eail- 
way  Company,  has  apparently  given  some  consideration  to  this 
requirement  of  the  statute,  as  its  later  Local  Tariff  No.  566  (I. 
C.  C.  No.  23)  provides  on  the  same  sheet  with  the  rates  that  the 
minimum  weight  of  grain  ''  will  be  the  marked  capacity  of  car, 
but  not  less  than  28,000  lbs.,"  and  its  later  Joint  Tariff  No.  617 
(I.  C.  C.  No.  75),  with  the  Cincinnati,  Hamilton  &  Dayton  and 
others,  fixes  rates  from  its  stations  to  Cincinnati  and  other  points 
and  a  minimum  carload  weight  for  grain  as  per  Circulars  Nos. 
553  and  559,  or  subsequent  issues.  It  also  appears  by  these  later 
tariffs  that  while  Circulars  Nos.  553  and  559  are  enforced  in  the 
Joint  Tariff  to  Cincinnati  and  other  points,  so  that  the  minimum 
carload  of  com  is  4,000  pounds  less  than  the  car  capacity  (unless 
modified  under  conditions  stated  in  559),  the  Local  Tariff  to  In- 
dianapolis supersedes  both  Circulars  Nos.  553  and  559  as  to  that 
point  of  destination,  and  makes  the  minimum  carload  weight  for 
grain  on  such  transportation  the  marked  capacity  of  the  car.  The 
different  minimum  weights  provided  for  in  these  two  tariffs  and 
the  fact  that  Circular  No.  559  really  modifies  No.  553,  so  that 
the  4,000  pounds  less  than  the  car  capacity  rule  can,  on  applica- 
tion to  the  superintendent,  be  suspended,  if  a  car  of  the  size  or- 
dered cannot  be  furnished  (and  the  minimum  will  then  be  the 
capacity  of  the  car  ordered),  make  it  somewhat  difficult  to  tell 
just  what  carload  weight  of  grain  is  now  required  of  shippers  by 
this  carrier.  It  is  plain,  however,  that  under  the  law  the  min- 
imum weight  in  force  by  properly  established  rate  schedule  on 
grain  from  Indiana,  Decatur  &  Western  stations  to  Indianapolis 
is  the  marked  capacity  of  the  car,  but  not  less  than  28,000  pounds. 
As  to  grain  shipped  from  those  stations  to  Cincinnati  and  other 
points  named  in  Joint  Tariff  No.  617  (I.  C.  C.  No.  75),  we  doubt 
whether  the  provision  in  that  tariff  for  a  minimum  weight  of 
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grain  "as  per  G,  F,  D.  Circulars  Nos.  553  and  559, or  Bubseqnent 
issues''  is  sufficient  indieation  on  the  rate  scliedule  of  what  min- 
imum carload  woif^ht  is  required,  iirst,  Ijecause  "Circulars  Noe. 
553  and  559  or  subsequent  issues"  is  indefinite,  and  second,  be* 
cause  Circulars  Nos,  553  and  559  have  never,  for  reaeons  stated 
iibove,  been  lawfully  made  efEective.  The  law  requires  that  the 
inittiinutn  weight  rule  or  regulation  itself  shall  he  stated  on  the 
tariff  or  schedule  of  rates,  if  it  is  to  be  made  effective,  and  that 
changes  in  such  minimum  weight,  thereby  advancing  or  reducing 
the  charge,  shall  be  shown  by  printing  new  schedules  or  plainly 
indicating  such  changes  upon  the  existing  rate  schedule.  Where 
slight  changes  are  made  in  an  existing  schedule  showing  numer- 
ous rates,  the  printing  of  a  supplement  or  amendment  to  the 
schedule  showing  such  changes  has  been  regarded  as  sobstantial 
compliance  with  the  statute,  but  we  have  in  different  cases  called 
attention  to  the  uncertainty  and  confusion  caused  by  the  issuance 
of  a  considerable  number  of  supplements  or  amendments  to  a 
rate  sheet,  and  have  pointed  out  that  such  practice  is  not  in  con- 
formity with  the  law.  Colorado  Fuel  tfc  /.  Co,  v.  Southern  Pac. 
Co.  6  Inters.  Com.  Rep.  43S ;  Johnston-Larimer  Dry  Goods  Co. 
V.  Atchison,  T.  tfe  S.  F.  R.  Co.  6  Inters.  Com.  Rep.  568. 

Profits  of  shippers  or  consignees  are  diiriniehed  by  ultimately 
charging,  under  an  involved  set  of  rate  schedules  or  according  to 
some  separate  circular,  a  higher  rate  than  was  thought  to  be  in 
effect  at  the  place  of  shipment,  and  commercial  transactions  may, 
through  such  increase,  even  result  in  actual  loss  to  one  of  the 
parties ;  the  consignee  may  have  resold  the  freight  before  receiv- 
ing it,  relying  upon  the  terms  of  his  own  purchase,  including  the 
stated  cost  of  transportation.  Nevertheless,  under  the  law,  as 
construed  by  the  United  States  Supreme  Court  in  GuLf,  C.  &  S. 
P.  R.  Co.  V.  Hefley,  158  U.  S.  98,  39  L.  ed.  910,  carriers  are  not 
only  entitled  to  exact  their  proper  established  rates,  but  they  are 
bound  to  do  so,  and  a  lower  rate  stated  in  the  bill  of  lading  issued 
by  the  carrier  to  the  shipper  will  not  be  enforced.  Shippers  and 
consignees  cannot,  therefore,  depend  for  the  lawful  rate  or  charge 
upon  what  may  be  quoted  by  the  carriers  agent,  but  they  must 
be  guided  by  the  pablished  rate  sheets  themselves.  Such  inter- 
pretation of  the  law  emphasizes  the  legal  duty  of  the  carriers  to 
make  their  schedules  of  rates  comply  precisely  with  the  manda- 
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tory  provisions  in  the  statute  concerning  the  contents  and  publi- 
cation of  such  schedules,  in  order  that  shippers  may,  upon  inspec- 
tion, be  enabled  to  readily  and  accurately  determine  what  rates, 
and  what  transportation  rules  affecting  rates,  are  actually  in  force 
for  any  particular  service. 

The  fact  that  these  circulars  have  been  filed  by  this  defendant 
with  the  Commission,  and  that  others  containing  similar  provi- 
sions have  been  tiled  by  other  roads,  and  that  this  Commission  has 
not  heretofore  expressed  an  opinion  upon  the  legality  thereof, 
does  not,  as  apparently  claimed  in  defendant's  answer,  raise  any 
presumption  of  approval  by  this  Commission  of  the  rules  or 
regulations  therein  set  forth  or  of  the  manner  in  which  they  have 
been  established.  (San  Bernardino  Board  of  Trade  v.  Atchison, 
T.  &  S.  F.  R.  Co.  4  I.  C.  C.  Rep.  114,  3  Inters.  Com.  Rep.  138.) 

2.  Are  the  rules  and  regulations  prescribed  in  the  circulars 
issued  by  the  Indiana,  Decatur  &  Western  Railway  Company  in 
violation  of  the  Act  to  Regulate  Commerce? 

A  properly  established  rule  or  regulation  forbidding  shippers 
to  load  grain  cars  beyond  a  specified  weight  above  the  marked 
car  capacity  does  not  appear  unreasonable  in  itself,  nor  does  a 
reasonable  increase  above  carload  rates  on  excess  loaded  by  ship- 
pers over  such  maximum  weight  seem  unlawful.  The  carrier 
has  a  right  to  thus  reasonably  protect  its  equipment  from  dam- 
age, and  it  is  its  duty  to  prevent,  by  proper  regulation,  any 
accident  to  train  employees.  It  is  true  that  the  station  agent 
should  inform  himself  whether  cars  have  been  overloaded  by 
shippers  before  billing  out  the  shipment,  and  that  he  should  not 
send  out  an  overloaded  car,  but  where  freight  scales  have  not 
been  provided  at  the  station,  it  is  not  always  possible  for  the 
agent  to  ascertain  whether  the  maximum  weight  has  been  ex- 
ceeded. He  may,  perhaps,  know  when  a  grain  car  has  been  greatly 
overloaded, — as,  for  instance,  the  loading  of  60,000  pounds  of 
corn  in  a  car  marked  at  40,000  pounds  capacity, — but  he  cannot 
ordinarily  be  certain,  without  exact  measurement  and  proper  com- 
putation, that  the  rule  has  been  violated  when  the  maximum  load 
has  only  been  slightly  exceeded.  While  it  is  the  duty  of  the  agent 
not  to  bill  out  a  car  which  is  clearly  overloaded,  and  the  defendant 
makes  this  part  of  one  of  its  rules,  the  shipper  who  does  the  loading 
should  also  endeavor  to  come  within  the  utmost  weight  allowed. 
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Those  who  load  the  cars  are  generally  able  to  estimate  approxi- 
mately the  quantity  of  grain  put  in  them.  The  different  kinds 
of  grain  have  a  recognized  weight  per  bushel,  and  the  capacity  of 
bins  or  other  receptacles  used  by  shippers  prior  to  or  during  the 
process  of  loading  also  enable  them  to  determine  the  carload 
quantity  with  more  or  less  accuracy.  We  are  not  convinced  in 
these  cases  that  it  is  the  duty  of  the  carrier  to  provide  scales  capa- 
ble of  weighing  carloads  of  freight  at  every  station  on  its  line. 
It  seems  that  complainant,  or  its  agent,  when  loading  the  car  at 
Garretts,  depended  upon  automatic  scales  of  its  own  which 
worked  defectively,  and  that  the  overloading  was  accidental ;  but 
that  fact  should  not  be  given  weight  in  considering  the  legality 
of  a  "penalty"  imposed  upon  shippers  generally  for  overloading 
grain  cars.  A  maximum  carload  weight  with  reasonable  increase 
in  rate  on  the  excess  loaded  is  not  unlawful  if  sufficient  difference 
is  preserved  between  such  maximum  and  the  minimum  carload 
weight  allowed  by  the  carrier.  This  ruling  applies  only  to  grain, 
which  is  the  kind  of  traffic  under  consideration,  and  is  not  to 
be  understood  to  refer  to  the  other  commodities  named  in  defend- 
ant's Circular  No.  553,  set  forth  in  full  in  the  third  finding. 

The  defendant's  rules  concerning  the  minimum  carload  weight 
of  corn  and  other  grain  present  a  different  question.  We  under- 
stand the  defendant's  reason  for  issuing  these  circulars  is  to  in- 
sure the  loading  of  cars  to  something  like  their  capacity,  so  that 
hauling  unnecessary  non-revenue-paying  weight  may  be  avoided^ 
and  if  it  does  this  without  subjecting  shippers  to  undue  hard- 
ships, it  is  not  acting  unlawfully.  But  the  facts  do  not  seem  to 
justify  defendant's  minimum  carload  rules  for  grain.  That  500 
bushels  of  corn — 28,000  pounds — is  considered  a  carload  among 
buyers  and  sellers  of  grain  would  seem  to  indicate  that  the  car- 
rier s  general  or  lowest  minimum  of  28,000  pounds  is  the  proper 
minimum,  for  the  carrier  must  very  largely  depend  for  what  con- 
stitutes a  carload  upon  what  will  be  purchased  by  dealers  as  a 
carload.  It  is  true  that  500  or  600  bushels  is  not  necessarily  the 
carload  when  grain  is  sold  to  large  millers,  but  it  is  for  small 
millers  who  either  do  not  wish  or  cannot  afford  to  handle  the 
larger  carload  quantity ;  and  carload  shipments  to  dealers  who 
reconsign  must  correspond  in  quantity  to  the  amount  ordered.  A 
high  minimum  carload  weight  for  grain  also  tends  to  discourage 
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track  buving  and  to  augment  the  business  which  goes  to  eleva- 
tors ;  and  again,  witli  ever  so  much  disposition  to  load  cars  up  to 
their  capacity,  the  shipper  or  buyer  very  frequently  cannot  tell 
in  advance,  when  ordering  the  car,  how  much  corn  of  one  grade 
he  will  have  to  load.  The  grain  is  bought  and  shipped  largely 
on  time  orders,  and  buying  for  delivery  within  a  stated  period 
and  at  the  same  time  ordering  the  car,  are  practices  in  the  trade. 
The  state  of  the  market  is  another  consideration.  With  declining 
market  prices,  a  carload  in  excess  of  consignee's  order  is  probably 
as  bad  for  the  shipper  as  a  car  loaded  far  beyond  its  capacity  is 
for  the  carrier ;  the  latter  is  only  liable  to  possible  damage,  but 
the  shipper  must,  in  that  state  of  the  market,  certainly  lose  the 
difference  in  price,  and  the  whole  shipment  may  be  thrown  on 
his  hands  at  some  distant  destination.  The  fact  that  the  new  cars 
of  the  company  and  of  most  carriers  are  now  of  the  larger  sizes, 
ranging  from  about  40,000  pounds  upwards,  indicates  that  the 
carrier  must  eventually  run  out  of  small  cars.  The  larger  cars 
are  bought  by  the  carrier  to  enable  it  to  haul  more  load-weight 
with  proportionally  less  dead  weight,  and  doubtless  also  to  permit 
it  to  reduce  rates  when  the  price  of  grain  requires  low  transporta- 
tion charges,  and  defendant's  rates  are  now  lower  than  they  were 
at  the  time  of  complaint ;  but  such  considerations  hardly  warrant 
it  in  compelling  shippers  to  increase  their  minimum  carload  ship- 
ments while  the  general  demand  is  still  for  the  smaller  carload. 
Enforcing  a  rule  for  a  high  minimum  grain  carload  under  present 
commercial  conditions  tends  also  to  throw  grain  business  in  the 
hands  of  large  operators  and  to  unduly  prejudice  the  smaller 
dealers. 

This  carrier  has  now  four  minimum  carload  weights  for  corn, 
as  follows  :  The  capacity  of  the  car  on  shipments  to  Indianapo- 
lis ;  4,000  pounds  less  than  ear  capacity  on  shipments  to  Cincin- 
nati and  other  points;  the  capacity  of  the  car  ordered  when  such 
order  cannot  be  complied  with,  but  this  only  on  application  to 
the  superintendent,  thus  entailing  more  or  less  delay  and  at  times 
loss  to  shippers ;  a  general  minimum  of  28,000  pounds.  The 
first  three  minimum  weights  are  based  upon  dimensions  of  the 
carrier's  cars ;  the  last  only  is  based  upon  the  traffic,  the  way  it  is 
handled  at  stations,  and  the  recognized  course  of  commercial 
dealing.     Besides  these,  the  company  has,  on  account  of  light 
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weight  in  1896,  fixed  a  special  minimnm  of  24,000  poands  for 
oats.  Under  the  contention  of  the  carrier  that  the  load  for  a 
car  should  not  rightfully  go  beyond  its  marked  capacity  (and  that 
4,000  ponnds  above  such  capacity  is  a  generous  mcucimtMn  allow- 
ance), its  prescribed  minimum  weight  for  Indianapolis  shipments 
of  ''  the  capacity  of  the  car,"  brings  its  maximum  and  minimum 
carload  quantities  decidedly  close  together,  and  the  two  regula- 
tions tend  strongly  towards  an  arbitrary  carload  quantity,  below 
or  above  which  the  shipper  could  not  go  without  incurring  some 
"  penalty."  While  the  defendant  company  has  these  different 
minimum  weights  for  grain  it  maintains  only  a  single  standard  of 
28,000  pounds  for  grain  products.  The  carload  minimum  for 
non-excepted  freight  articles  is  24,000  pounds  in  the  OMcial 
Classiiication,  which  is  used  by  this  carrier,  and  this  is  also  the 
minimum  carload  weight  fixed  by  the  Railroad  Commission  of 
Illinois,  through  which  State  a  part  of  defendant's  railway  ex- 
tends. Other  roads  in  the  same  section  of  country  do  not  enforce 
a  sliding  scale  of  minimum  weights  depending  upon  capacity  of 
cars  furnished  by  themselves.  One  of  them,  as  shown  in  the 
findings,  disregards  a  like  rule,  which  it  claims  to  have  in  effect, 
whenever  it  thinks  the  shipper  is  entitled  to  relief.  Bnles  for 
minimum  weights  which  cannot  be  invariably  enforced,  or  which, 
if  so  enforced,  are  plainly  prejudicial  to  any  class  of  shippers,  are 
not  to  be  regarded  as  lawful.  The  minimum-weight  rule  under 
which  the  actual  weight  of  complainant's  carload  shipment  to 
Cincinnati  was  fictitiously  increased  more  than  50  per  cent  for 
the  purpose  of  basing  transportation  charges  thereon  is  clearly 
unreasonable.  It  would  manifestly  be  unjust  also,  under  any 
rule  as  to  minimum  loads  or  otherwise,  to  charge  for  weight  not 
carried  in  a  car  which  the  carrier  has  furnished  and  in  which  on 
account  of  its  size  and  the  nature  and  bulk  of  the  freight  the  re- 
quired minirmm  quantity  cannot  be  loaded.  If  applied  on 
traffic  generally,  defendant's  different  and  uncertain  minimum 
carload  weights  would  inevitably  confuse  and  puzzle  shippers 
and  consignees,  and  subject  them  to  excessive  charges  resulting 
from  arbitrary  weights,  vastly  increase  the  number  of  overcharge 
claims,  and  afford  many  opportunities  for  discriminations  in  rates 
between  competing  shippers.  Grain  should  not,  any  more  than 
grain  products  or  other  traffic,  be  subjected  to  a  variable  or 
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shifting  rnle  of  miniraum  carload  weights.  We  hold  upon  all 
the  facts  and  circumstances  that  defendant's  different  and  vary- 
ing minimum  weights  for  grain  in  carloads,  as  stated  in  its  circu- 
lars (leaving  oats  out  of  the  question)  and  as  prescribed  in  the 
present  tariffs  above  mentioned,  are  unreasonable  and  unjust 
and  operate  to  subject  complainant  and  other  shippers  to  unjust 
discrimination  and  undue  and  unreasonable  prejudice  and  disad- 
vantage. 

This  company  should  return  to  its  former  practice  of  enforcing 
a  fixed  and  reasonable  minimum  carload  weight  for  com  and  other 
grain,  irrespective  of  the  capacity  of  cars  furnished  by  it  to  shippers. 
We  are  not  to  be  understood  as  holding  that  the  company  may 
not  rightfully  require  shippers  to  designate  about  the  capacity  of 
<;ar  or  cars  desired  for  loading  grain,  or  that  agents  of  the  com- 
pany cannot  properly  exercise  such  supervision  of  the  loading  as 
will  tend  to  prevent  the  same  shipper  from  overloading  a  small 
<»r  and  loading  a  large  car  far  below  its  capacity.  It  seems  to  us 
that  the  company  may  largely  remedy  underloading  of  cars  with 
reference  to  their  carrying  capacity  by  proper  instructions  to 
agents  to  inform  themselves,  before  ordering  the  car,  of  the 
quantity  which  will  probably  be  loaded;  to  change  cars  about  as 
between  different  shippers,  when  practicable,  so  that  each  car 
will  receive  the  proper  load  from  the  company's  standpoint ;  to 
require  shippers  loading  more  than  one  car  to  load  the  larger  car 
first  and  as  full  as  orders  from  consignees  will  permit;  and  to  be 
generally  vigilant  on  behalf  of  the  company  in  respect  of  the 
shipment  of  carload  quantities  of  grain. 

Although  defendant's  maximum  and  minimum  weight  rules 
and  its  method  of  putting  them  in  force  have  been  separately 
considered  herein,  they  are  not  unrelated.  It  is  not  clear  that 
shippers,  loading:  without  scales,  can  invariably  come  within  4,000 
pounds  above  the  marked  car  capacity,  when  they  must  also  load 
up  to  or  near  the  marked  capacity  to  avoid  paying  freight  on 
more  weight  than  is  actually  shipped.  Under  such  uncertainty 
of  general  compliance  with  the  maximum-weight  rule,  violation 
of  which  results  in  much  higher  charges,  the  duty  of  the  carrier 
to  fix  a  reasonably  low  minimum  weight  for  cars  becomes  more 
imperative.  While  4,000  pounds  below  the  marked  capacity, 
and  not  less  than  28,000  pounds,  may  be  a  reasonable  minimum 
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weig;ht  for  cars  having  the  least  capacity,  sncb  a  minimum  woiglit 
for  a  car  of  50,000  pounds'  capacity,  wlieii  tlie  shipper  finds  that 
he  is  only  able  to  load  between  30,000  and  40,000  pounds,  be- 
comes onerous  and  oppressive.  It  comes  to  this,  then,  that  a 
maximnra-weigbt  rule  of  4,00(1  pounds  above  the  marked  capaci- 
ty, with  increase  of  rate  for  overloading,  is  a  proper  provision 
against  danger  to  life  and  destruction  of  property,  and  works  no 
serious  hardship  upon  shippers,  provided  the  minimum  weight 
prescribed  by  the  carrier  is  sufficiently  below  the  marked  capaci- 
ty ;  that  minimum  carload  woigbts  which  differ  with  the  size  of 
cars  furnished  by  the  carrier  and  whereby  the  niinimnra  for  one 
car  may  be  28,000  pounds,  while  the  leaet  load  for  another  eai' 
may  be  considerably  more,  and  even  aa  high  as  56,000  pounds, 
are  unjust  and  burdensome  upon  shippers  and  the  traffic  in  grain 
over  defendant's  road ;  and  that  schedules  plainly  showing,  not 
only  the  rates,  but  any  regulations  of  the  carrier  prescribing  the 
maximum  carload  weight  and  a  fixed  and  reasonable  minimum 
weight  for  grain  in  carlonds,  mast  bo  published  and  kept  oi>en 
by  the  carrier  at  its  several  stations  for  convenient  pubhc  inspec- 
tion, so  that  patrons  of  the  railway  may  determine  for  them- 
selves, as  the  law  leaves  them  to  do,  what  transportation  charges 
can  lawfully  be  demanded  of  them  for  the  carriage  of  their 
products. 

Order  will  be  entered  directing  the  defendant,  the  Indiana, 
Decatur  &  Western  Railway  Company,  to  cease  and  desist  from 
enforcing  minimum  weights  on  carload  shipments  of  corn,  or 
upon  any  other  description  of  grain,  which  vary  with  the  capaci- 
ty of  cars  furnished  by  it  to  shippers,  and  to  cease  and  desisi 
from  omitting  to  establish  and  enforce  a  fixed,  reasonable  and 
jnst  minimum  carload  weight  for  corn,  and  for  each  other 
kind  of  grain ;  to  cease  and  desist  also  from  enforcing  rules  or 
regulations  concerning  the  minimum  or  maximum  carload  weights 
of  corn,  or  other  grain,  which  are  not  stated  upon  its  schedule  of 
rates,  fares,  and  charges,  established  and  in  efEect  for  the  trans- 
portation of  corn,  or  other  grain,  in  conforaiity  with  the  require- 
ments of  section  6  of  tlie  Act  to  Regulate  Commerce ;  and  to 
pay  to  the  complainant,  SufEern,  Hunt  &  Co.,  within  twenty  days 
after  service  of  the  order,  as  reparation  for  excessive  and  unlaw* 
fol  charges  on  the  transportation  of  the  three  shipments  of  corn 
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in  carloads  involved  herein,  the  sum  of  $10.55,  excess  charge  on 
the  shipment  from  Lintner  to  Cincinnati ;  the  sum  of  $4.11,  ex- 
cess charge  on  tlie  shipment  from  Garretts  to  Indianapolis,  and 
the  sum  of  $2.77,  excess  charge  on  the  shipment  from  Oamargo 
to  Indianapolig. 
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J.  W.  CART,  R.  M.  Thornton,  S.  A.  Bbown  &  Go,  R  JL 
Smith,  A.  N.  Matthews,  W.  J.  Lloyd,  J.  H.  Oadd,  W.  H. 
LiNZY,  T.  E.  Clabk,  F.  a.  Piokabd,  and  W.  S.  Wadsworth^ 
Merchants  and  Dealers  at  Eureka  Springs,  Arkansas^ 
Complaina/nta^ 

V. 

EUREKA  SPRINGS  RAILWAY  COMPANY;  St.  Louis^ 
&  San  Fr/lncisoo  Railway  Company,  and  Aldaoe  F> 
Walker  and  John  J.  McCook,  Receivers  Thereof ;  Atchi- 
son, ToPEKA  &  Santa  Ft  Railroad  Company,  and  Aldace 
F.  Walker  and  John  J.  MoCook,  Receiyers  Thereof,  De- 
fendofUa. 

(No.  433.) 


Decided  Aug,  tl,  18S7. 


1.  The  defendant  companies,  by  joint  tariffs,  established  through  lines  from 

St.  Louis  and  Springfield  to  Eureka  Springs,  and  by  an  arrangement  with 
the  Harrison  Transportation  Company,  attempted  to  extend  by  wagon 
carriage,  such  through  lines  to  Harrison,  Berryyille,  and  many  other 
points  in  Arkansas  not  reached  by  either  or  any  line  of  railroad,  charging 
much  less  to  Eureka  Springs  on  goods  to  be  so  forwarded,  than  on  the 
same  goods  from  same  points  of  origin  for  Eureka  Springs  proper.  HMy 
The  provisions  of  the  Act  to  Regulate  Commerce  do  not  apply  to  trans- 
portation by  team  or  wagon,  and  neither  the  joint  tariffs  nor  the  arrange- 
ment of  defendants  with  the  Harrison  Transportation  Company  consU 
tute  substantially  dissimilar  circumstances  and  conditions  nor  make 
them  joint  carriers  with  said  Transportation  Company,  nor  carriers  at  all 
beyond  Eureka  Springs,  and  such  unequal  charges  to  Eureka  Springs  con- 
stitute unjust  discrimination,  and  subject  complainants,  their  business  and 
Eureka  Springs,  to  unreasonable  disadvantage  and  give  undue  preference- 
to  Harrison,  and  such  other  localities  and  shippers. 

2.  The  rate  on  goods  of  the  first  class  between  St  Louis  and  Eureka  Springs- 

proper  being  $1.25  per  100  lbs.  and  on  the  same  goods  from  or  to  the  Har- 
rison district  the  charge  for  the  same  service  being  $1.00  and  on  other 
classes  in  proportion;  between  Springfield  and  Eureka  Springs  the  first 
class  rate  being  72  cents,  and  for  or  from  the  Harrison  district  45  cents. 
neld.  Such  rates  to  and  from  Eureka  Springs  pn;per  are  unreasonable  and 
unlawful. 
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IL  The  ayerage  annual  earnings  for  a  term  of  years  would  warrant  a  reduction 
of  the  Eureka  Springs  rates  to  the  basis  of  rates  conceded  to  the  Harrison 
district,  but  the  current  annual  earnings  do  not  Justify  a  reduction  to  the 
full  extent  of  such  discriminations  and  a  moderate  present  reduction  is 
recommended. 

4.  The  charges  of  the  Eureka  Springs  Railway  Ck>mpany  between  Seligman 
and  Eureka  Springs  on  first  class  goods  to  or  from  the  Harrison  district 
are  19  cents  per  100  lbs.,  and  on  the  business  of  Eureka  Springs  proper  are 
85  cents,  with  proportionate  rates  on  all  classes,  which  Eureka  Springs 
rates  are  found  to  be  unreasonable  and  unlawful. 

6.  Transportation  charges  should  be  liberal  until  the  earnings  are  fully  suffi- 
cient for  a  fair  return  on  actual  investment,  but  it  does  not  follow  that 
rates  long  maintained  and  grossly  discriminative  must  be  continuous  or 
may  be  lawfully  exacted  year  by  year. 

tt.  "Under  the  Interstate  Commerce  Act  the  Commission  has  no  power  to 
prescribe  the  tariff  of  rates  which  shall  control  in  the  future."  Tntentate 
Xhmmeree  Commiuion  y.  Cincinnati,  N.  0.  dk  T.  R  R  Co,  167  U.  S.  479, 
42  L.  ed.  — 

"  The  reasonableness  of  the  rate  in  a  given  case  depends  on  the  facts, 
and  the  function  of  the  Commission  is  to  consider  the  facts  and  give  them 
their  proper  weight."  Cincinnati,  N,  0,  dk  T.  P,  R  Co.  v.  Tntentate  Com- 
meree  Commisnon,  162  U.  S.  184.  40  L.  ed.  985,  5  Inters.  Com.  Rep.  891. 

Under  the  law  as  construed  by  the  court  the  Commission  has  power  to 
say  what  in  respect  to  the  past  was  reasonable  and  Just,  but  as  to  rates 
complained  of  as  unreasonable,  unjust  and  unlawful,  and  so  found  to  be 
by  the  Commission,  It  can  make  no  provision  or  order  for  their  reduction 
which  the  courts  are  required  to  enforce  or  the  carriers  obliged  to  obey. 

When  rates  are  found  to  be  unreasonable,  the  Commission  can  declare 
them  unlawful  and  recommend  their  reduction,  and  where,  after  investi- 
gation, rates  of  carriers  complained  of  are  found  to  have  been  in  the  past, 
and  still  to  be,  unjust,  unreasonable  and  in  violation  of  the  statute,  it  is 
made  the  duty  of  the  Commission,  by  section  15  of  the  Act  to  regulate 
commerce,  to  notify  and  require  such  carriers  to  cease  and  desist  from 
such  violations. 

Charles  D.  James^  for  complainants. 

W.  H.  H.  Clayton  and  O,  W,  Watkins^  for  defendants. 

BEPOBT   AND   OPINION   OF  THB  OOMMI88IOH. 

Morrison,  Commissioner: 

The  complainants  state  that  they  are  merchants,  dealers,  and 
shippers  in  business  at  £ureka  Springs,  Arkansas,  that  the  de- 
fendants'are  common  carriers  of  passengers  and  property,  wholly 
by  railroad,  between  points  in  Arkansas,  and  points  in  Missouri, 
and  other  States,  and  state  the  rates  charged  by  the  defendants 
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for  the  transportation  of  variouB  kinds  and  classes  of  freight  or 
articles  of  merchandise  to  Eureka  Springs,  from  St.  Louis, 
Springfield  and  Seligman,  Missouri,  respectively,  which  rates  and 
charges,  the  complainants  allege  to  be  unreasonable,  nnjuBt,  and 
in  violation  of  the  Act  to  Regulate  Commerce. 

They  further  state,  that  the  defendants  unjustly  dieeriminate 
against  the  complainants,  and  subject  them,  the  business,  trade 
and  traffic  in  which  they  are  severally  engaged,  and  the  city  of 
Enreka  Springs,  to  undue  and  unreasonable  prejudice  and  disad- 
vantage in  this: — that  the  defendants  charge  and  receive  less  for 
the  transportation  of  goods  from  St.  Louis,  Springfield  and  other 
points  to  Eureka  Springs,  when  such  goods  are  consigned  to  Har- 
rison, Arkansas,  and  otlier  points  in  that  State  beyond  Eureka 
Springs,  the  transportation  from  Eureka  Springs  to  snch  points 
beyond  being  by  wagon,  than  tliey,  the  defendants,  chaise  and 
receive  from  complainants  and  others  for  doing  for  them  a  like 
and  contemporaneous  service  in  the  transportation  of  the  same 
kind  of  goods  and  classes  of  freight  consigned  to  complainants 
or  others  at  Eureka  Springs. 

That  defendants  carry  merchandise  from  St.  Lonis,  Springfield 
and  other  points  iu  Missonri  and  other  States  to  Harrison  and 
other  points  in  Arkansas  by  railroad  to  Eureka  Springs,  thence 
by  farm  wagons  to  Harrison  and  otlier  Arkansas  points,  for  wliich 
service  through  to  Harrison  and  snch  other  points  defendants 
charge  and  receive  less  aggregate  compensation  than  they  demand 
and  collect  for  carrying  tlie  same  kinds  and  classes  of  freight,  by 
rail,  from  St.  Louis,  Springfield  and  other  points  to  Eureka 
Springs  proper,  thereby  violating  section  3  of  the  Act,  and  giv- 
ing undue  and  unreasonable  preference  and  advantage  to  mer- 
chants and  dealers  at  Harrison  and  other  points  beyond  Eureka 
Springs,  the  terminus  in  Arkansas  of  the  route  or  line  formed  by 
the  defendant  companies ;  also  thereby  charging  lees  in  the  aggre- 
gate for  the  longer  than  the  shorter  distance  over  the  same  line, 
in  violation  of  the  4th  section  of  the  Act. 

That  the  rates  charged  by  defendants  jointly  for  the  transpor- 
tation of  passengers  from  St.  Louis  and  from  Springfield,  and  by 
the  defendant,  the  Eureka  Springs  Railway  Company,  separately 
from  Seligman  to  Eureka  Bpringa,  are  iinreaeonable,  unjust  anii 
unlawful 
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That  by  reason  of  defendants'  violations  of  law  as  above  set 
forth,  complainants  have  incurred  loss  and  sustained  damage  by 
payments  of  transportation  charges  in  excess  of  reasonable  and 
just  rates,  which  they,  the  complainants,  offer  to  prove. 

Wherefore  they  pray  that  the  defendants  be  severally  required 
to  answer  the  statements  herein  made,  and  after  due  hearing  and 
investigation,  ordered  to  desist  from  said  violations  of  the  Act 
and  to  make  reparation  to  complainants  for  excessive  charges, 
and  further,  to  conform  to  such  orders  as  the  Commission  may 
make  in  the  premises. 

The  receivers  of  the  Atchison,  Topeka  &  Santa  F6  Railroad 
Company,  answering  separately  as  receivers,  state  that  they  are 
not  in  any  manner  concerned  in  the  matters  complained  of,  and 
have  not  been  guilty  of  the  wrongs  charged  in  the  complaint ; 
that  as  receivers  they  have  been  operating  the  Atchison,  Topeka 

6  Santa  Fe  Railroad  under  the  orders  of  the  United  States  Cir- 
cuit Court,  and  do  not  operate  or  have  any  control  over  the  road 
of  the  St.  Louis  &  San  Francisco  Railway  Company,  and  pray 
that  the  complaint  be  dismissed. 

The  Eureka  Springs  Railway  Company  for  its  separate  answer 
admits  that  complainants  are  merchants,  dealers  and  shippers  en- 
gaged in  business  at  Fureka  Springs ;  admits  that  it  is  a  common 
carrier  of  passengers  and  property  in  connection  with  the  other 
defendants  by  continuous  carriage  or  shipment  between  points  in 
the  State  of  Arkansas  and  points  in  the  State  of  Missouri  and 
other  States ;  admits  that  the  rates  set  out  in  the  complaint  are 
substantially  correct;  and  denies  that  the  rates  charged  to  com- 
plainants and  others  by  it,  the  said  defendant,  and  its  cod ef end- 
ants  for  the  transportation  of  various  kinds  and  classes  of  freight 
to  Eureka  Springs,  Arkansas,  from  Seligman,  Springfield  and 
St.  Louis,  and  other  points  on  their  roads,  are  excessive,  unrea- 
sonable or  unjust,  or  in  violation  of  the  Act  to  Regulate  Com- 
merce. 

And,  further  answering,  "the  said  defendant  denies  that  it  and 
its  codefendants  charge  and  receive  less  for  the  transportation  of 
freight  articles  from  St.  Louis,  Springfield  and  other  points  to 
Eureka  Springs,  when  such  articles  are  consigned  to  Harrison,  or 
other  points  beyond  Eureka  Springs  in  the  State  of  Arkansas, 

than  they  charge,  collect  and  receive  for  rendering  identically 

7  Iktbr.  Com.  19 
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the  same  service  to  complainants  or  others  in  the  transportaticMi 
of  the  same  kind  of  freight,  consigned  from  the  same  point  oi* 
points  of  shipment  to  Eureka  Springs,  as  alleged  in  tLc  oom- 
plaint,  but  the  said  defendant  avers  the  fact  to  be,  that  Harrison 
is  a  town  without  railroad  communication,  located  about  fifty 
miles  east  of  Eureka  Springs,  the  terminus  of  the  said  defend- 
ant's line  of  railway.  That  the  road  leading  from  Enreka  Springs 
to  the  said  town  of  Harrison  runs  over  and  through  a  rough  and 
mountainous  country,  rendering  the  transportation  of  freight 
difficult  and  expensive.  That  in  the  year  1888  there  was  organ- 
ized at  the  said  town  of  Harrison  a  transportation  company, 
which  has  ever  since  been,  and  still  is,  in  existence.  That  the 
said  company  is  called  the  Harrison  Transportation  Company. 
That  shortly  after  the  organization  of  the  said  company,  to  wit, 
on  the         of  ,  1888,  the  defendant  and  its  codefendant, 

the  St.  Louis  &  San  Francisco  Railway  Company,  jointly  entered 
into  a  contract  with  the  said  transportation  company,  whereby  it 
was  agreed,  that  certain  joint  rates  and  divisions  should  be  estab- 
lished between  them  as  to  all  freight  intercbani^ed  by  them  be- 
tween the  points  of  St.  Louis  and  Springfield,  in  the  State  of 
Missouri,  and  Harrison  and  certain  other  points  in  the  State  of 
Arkansas,  which  said  rates  and  divisions  are  fully  set  out  in  a 
statement  hereto  attached  marked  "  Exhibit  A,"  and  are  made  a 
part  of  this  answer.  That  the  freight  to  any  point  beyond  Eu- 
reka Springs  is  greater  than  the  freight  on  the  same  kind  of 
property  to  Eureka  Springs.  That  the  said  agreement  is  still  in 
existence  and  being  complied  with  by  all  of  the  parties  to  the 
said  contract. 

"  That  the  charges  for  freight  between  all  other  points  than  those 
above  named  are  not  affected  by  the  said  contract  and  are  charged 
for  at  the  same  rates  as  all  other  freights  coming  or  going  to  or 
from  Eureka  Springs.  And  except  shipments  so  made  by  and 
through  the  Harrison  Transportation  Company,  all  freights  con- 
signed to  Harrison  or  other  points  beyond  Eureka  Springs  are 
charged  for  at  the  regular  tariff  rates  from  the  point  of  shipment 
to  Eureka  Springs. 

"  By  the  aforesaid  contract  a  through  continuous  line  of  trans- 
portation for  freight  was  established  between  St  Louis  and 
Springfield,  in  the  State  of  Missouri,  and  Harrison  and  the  other 
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aforesaid  places  in  the  State  of  Arkansas,  extending  from  14  to 
100  miles  beyond  Enreka  Springs.  That  as  to  all  of  said  freight 
traffic  the  said  Enreka  Springs  was  and  is  not  a  point  of  final 
destination.  Wherefore,  the  said  defendant  says  that  the  condi- 
tions and  circumstances  existing  as  to  all  of  snch  freight  were  differ- 
ent and  dissimilar  from  all  other  freight  shipped  to  Enreka  Springs. 

"  The  defendant  further  avers  that  by  virtue  of  the  said  agree- 
ment the  said  defendant  is  enabled  to  compete  with  other  and  com- 
peting lines  of  railroad  entering  and  passing  through  Springfield, 
Mo.,  to  which  said  place,  without  the  benefit  of  the  arrangement, 
made  under  the  said  agreement,  all  of  the  freight  now  coming  to 
Eureka  Springs,  consigned  to  Harrison  and  the  other  places  afore- 
said, and  all  of  the  freight  coming  from  the  said  place  to  Enreka 
Springs  for  shipment,  would  be  diverted,  to  the  great  damage  of 
the  said  defendant,  as  well  as  to  the  damage  of  the  plainti£Es  and 
other  citizens  of  Eureka  Springs.  Wherefore,  the  said  defendant 
says  that  it  has  not  and  does  not  discriminate  against  the  com- 
plainants." 

Further  answering,  said  defendant  states  that  in  all  cases  the 
freight  charge  on  like  commodities  has  been  greater  on  that  car- 
ried from  St.  Louis  and  Springfield  to  Harrison  and  the  other 
aforesaid  Arkansas  points,  and  from  the  said  Arkansas  points  to 
Springfield  and  St.  Louis,  than  on  that  which  is  carried  between 
St.  Louis  and  Springfield,  Missouri,  and  Eureka  Springs  proper ; 
and  said  defendant  denies  that  it  and  its  codefendants  undertake 
to  carry  articles  of  freight  from  St.  Louis,  Springfield  and  other 
points  in  Missouri,  to  Harrison  and  other  points  in  Arkansas,  by 
carrying  such  articles  by  railroad  to  Eureka  Springs  and  forward- 
ing same  thence  to  Harrison  by  wagon,  and  charging  a  less  aggre- 
gate compensation  for  the  entire  through  transportation  to  Har- 
rison and  said  other  points  than  they  charge  and  collect  for 
carrying  the  same  kind  of  freight  by  railroad  to  Eureka  Springs 
from  St.  Louis,  Springfield  or  other  points. 

Said  defendant  further  states  that  complainants  are  retail 
dealers  and  merchants,  and  that  the  town  of  Berryville,  Arkan- 
sas, the  nearest  competing  point,  is  14  miles  from  Eureka  Springs, 
while  the  towns  of  Green  Forest  and  Carrollton  are  25  and  35 
miles  distant,  and  all  other  towns  receiving  freight  by  the  arrange- 
ment with  the  Harrison  Transportation  Company  are  not  in  any 
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way  competitors  of  complainants,  and  because  the  freight  charged 
to  said  towns  is  greater  by  25  to  30  cents  per  100  lbs.  on  all  first 
class  freight,  and  on  all  through  f reigiit  in  proportion ;  and  de- 
fendant denies  that  complainants  have  suffered  any  great  loss  or 
damage  by  reason  of  any  violations  of  law  or  anything  done  by 
defendants. 

Further  answering,  said  defendant  denies  that  the  rates  charged 
for  the  transportation  of  passengers  by  the  defendants  to  Eureka 
Springs  from  St.  Louis  and  Springfield,  Mo.,  and  by  said  defend- 
ant from  Seligman  to  Eureka  rf»rings,  are  unreasonable  and  un- 
just, and  in  violation  of  the  Act  to  Regulate  Commei'ce ;  and 
further  says  that  the  question  of  the  reasonableness  of  its  charges 
for  the  transportation  of  passengers  is  pending  before  the  Com- 
mission in  a  case  already  heard,  and  the  said  defendant  offers  to 
conform  to  the  decision  of  the  Conmiission  to  be  made  in  that 
case ;  and  prays  that  this  case  may  be  dismissed. 

The  separate  answer  of  the  St.  Louis  &  San  Francisco  Railway 
Company  is  substantially  the  same  as  that  of  its  codefendant,  the 
Eureka  Springs  Railway  Company. 

Testimony  was  taken  by  one  of  the  Commissioners  at  Eureka 
Springs,  Arkansas,  where  the  parties  were  represented  by  coun- 
sel. After  investigation  and  the  consideration  of  the  testimony 
and  briefs  filed  on  behalf  of  complainants  and  defendants^  in  ad- 
dition to  the  matters  set  forth  and  admitted  by  the  parties,  the 
following  facts  are  found: 

1.  The  road  of  the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  does  not  run  to  Eureka  Springs,  and  neither  the  com- 
pany nor  the  receivers  thereof  have  any  interest  in,  or  control 
over,  the  matter  in  controversy  in  this  proceeding. 

(The  word  defendants,  as  hereinafter  used,  refers  to,  and  in- 
cludes only,  the  St.  Louis  &  San  Francisco  Railway  Company 
and  Eureka  Springs  Railway  Company.) 

The  defendants  are  carriers  of  persons  and  property  between 
St.  Louis  and  Springfield,  Mo.,  and  Eureka  Springs,  Ark.,  under 
joint  tariffs ;  from  St.  Louis  by  way  of  Springfield,  Monett,  and 
Pierce  City  to  Seligman,  Mo.,  a  distance  of  313  miles,  over  the 
St.  Louis  &  San  Francisco  road,  thence  18i  miles  over  the  Eureka 
Springs  road ;  from  Springfield,  the  route  is  by  way  of  Monett 
and  Pierce  City  to  Seligman,  75  miles,  over  the  St  Louis  &  San 
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Francisco  road,  thence  ISJ  miles  by  the  Enreta  Springs  ror.d. 
Tlie  Eureka  Springs  Railway  Company  is  a  separate  carrier  of 
freight  luid  passengers  between  Seligman,  Missouri,  and  Eureka 
Springs. 

2.  The  Western  Classification  is  in  force  and  applies  on  the 
roads  of  the  defendant  companies. 

The  rates  on  freight  complained  of,  snbstantially  set  ont  in  the 
complaint,  are  shown  in  the  following  table ; 

RATES  IN  CENTS  PER  100  LBS. 
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The  rates  on  commodities  over  defendants'  lines  are  shown, 
with  the  rates  on  the  nnmbcred  and  lettered  classes  above,  by 
schedule  and  amendments  subsequently  filed,  to  be  aa  follows: 

COHHODITIBS. 

R«t«a  fo  CenlB  per  100  Poaodi. 

Between  Si.  Louie  and  Caiondelet,  Ho.,  and  Eurekn  Sprloga,  Ark. 

Ratxk 

Apples,  Green,  C.  L. SO 

Bsfgingaml  Tiea,  C.  L M 

Bagging  and  Ties.  L.  C.  L BS 

Bones,  Ferlilizeri!,  tkrap  Iron,  Old  Junk  and  Old  Barrels,  C.  L 21 

Broom  Com.  n-in.  wt.  12,000  lbs.,  C.  L 42 

Cement  and  Plaster,  C.  L.,  per  barrel 72 

Coke.  C.  L. 251 

Corn.  Btan.  Grain  Screenings  and  Mill  Stuffs,  C.  L 27 

Colliin,  min.  wt,  500  Ibi.,  per  bale,  any  quantit;,  per  bale .--  160 

Cottiin  Piece  Goods,  any  quantity 110 

1  C.  L, 7$ 

Eggs.  In  patent  cases.  0.  R.  B.  &  F.  j  ^   q    ^  ^ 

Emigrant  Oullit,  released  lo  val.,  $5.00  percwt.,  C.  L. TO 

Emigraot  Oulfll,  L.  C.  L 125 

Eureka  Stone  or  Marble,  rough,  C.  L 16 

Fruit,  Dried.  miD.  wt.  24,000  lbs.,  C.  L. 4Q 

Fruit,  Dried.  L.C.L. 6S 

Fruit,  Evap.,  mln.  wt.  24.000  lbs.,  C.  L 50 

Fruil.  Evaporated,  L.  C.  L. 70 

Furniture  Wagons  or  Agricultural  Implements,  C.  L 80 
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Flax,  Hemp,  Millet,  Hungarian  and  Broom  Corn  Seed^  Pop  Com  and  (km- 

tor  Beam,  0.  L, 87J 

Hard  Coal,  0.  L 18 

Hay,  Baled,  in  box  can,  O.  R.  F.  min.  wt  20,000  lbs..  0.  L. 2b 

Hides,  Green,  C.  L - .^  ....  47 

Hides,  Green,  L.  C.  L 78 

Hides,  Dry,  pressed  in  bales,  any  quantity 98 

Lime,  in  Sacks,  Bags  or  Bulk,  C.  L ......p • 25 

Lumber,  all  kinds,  soutb-bound,  C.  L. 18 

Lumber,  Pine  and  Oak,  min.  wt.  24,000  Iba.,  north-bound,  C.  L. ..  17 

Lumber,  Walnut  and  Cherry,  min.  wt.  24,000  Iba.,  north-bound,  C.  L....  28 

Mineral  Water,  in  Wood,  L.  C.  L 60 

Mineral  Water,  in  Glass,  packed,  L.  C.  L 70 

Ooyx,  Rough,  min.  wt.  24,000  lbs.,  C.  L. 20 

Sash,  Doors  and  Blinds,  Common  Pine  or  Cypress,  L.  C.  L 73 

Sheep  PeUi,  Dry^  prested  in  balei^  any  quantity 88 

Soft  Coal,  C.  L 80 

Bye,  Gate,  Barley,  Com  Meal,  Melan$  (north-bound)  and  Sorghum  Seed,  O.L.  87 

Wheat,  Flour,  Oat  Meal,  Hominy,  Grite,  O.  X. 87J 

Wool,  in  sacks,  any  quantity 87 

Wire,  Wire  Staples,  Nails  and  Spikes  {except  when  manufactured  of  Chppei^, 

straight  or  mixed,  O,  L,  ^ 00 

Stone,  Rough  or  Sawed,  C.  L.  (min.  wt.  40.000  lbs.),  from  all  points  on 

the  Eureka  Springs  Railway  to  St.  Louis  and  Carondelet,  Mo....  10 

Horses  and  Mules,  per  standard  car $66.00 

Cattle,  min.  governed  by  size  of  car,  per  hundred  pounds 26 

Hogs,  S.  D.,  min.  governed  by  size  of  car,  per  hundred  pounds......  81| 

Sheep,  min.  governed  by  size  of  car,  per  hundred  pounds 85 

Live  Poultry,  C.  L.  (min.  wt.  20,000  lbs.)  from  Eurekft  Springs......  45 

Live  Poultry,  L.  C.  L.,  from  Eureka  Springs 1  25 

Walnut  Logs,  C.  L.  (min.  80,000  lbs.)  per  cwt. 17* 

Since  the  hearing,  investigation  and  taking  of  testimony  in  this 
case,  the  defendants  have  filed  tariffs  showing  a  reduction  of  the 
fifth  class  rate  and  the  commodity  rate  on  ^^  wire,  wire  staples^ 
nails  and  spikes  (except  when  manufactured  of  copper)  straight 
or  mixed  C.  L."  from  50  cents  to  47  cents,  a  reduction  of  the 
commodity  rate  on  "  cotton  piece  goods  any  quantity  '*  from  $1.10 
to  84  cents.  Also  slight  modifications  on  stone  and  liveBtock 
rates. 

In  the  summer  of  1 895  an  effort  was  made  to  establish  wagon 
or  team  transportation  for  freights  between  Eureka  Springs  and 
Seligman  at  the  rate  of  25  cents  per  hundred  pounds  without  re- 
gard to  classification  and  with  delivery  at  the  door  or  business 
place  of  shippers  or  receivers  at  Eureka  Springs.     Such  delivsry 


OABY   y.  EUBSKA   8PBIN08   B.  00.  295 

from  the  railway  depot  costs  5  cents  per  100  ponnds.  The  charges 
on  all  the  goods  carried  over  this  wagon  route,  in  the  first  five 
months  of  the  year  1896,  would  have  been  $133.56  if  carried  over 
the  railway. 

The  bulk  or  principal  portion  of  the  freight  which  is  carried 
from  Seligman  to  Eureka  Springs  does  not  originate  at  Seligman 
but  is  hauled  there  over  the  road  of  the  St.  Louis  &  San  Francisco 
Kail  way  Company,  one  of  the  defendants.  They  have  the  same 
station  agent  at  Seligman  who  receives  from  and  forwards  goods 
over  both  roads. 

A  witness  doing  a  hardware  business  at  Eureka  Springs  testi- 
fied respecting  the  local  rate  or  rates  between  that  place  and 
Seligman : 

^^  I  shipped  a  carload  of  nails  from  Wheeling,  West  Ya.,  to 
Seligman  (over  900  miles).  "  The  freight  from  Wheeling,  West 
Ya.,  was  40  cents  a  hundred  pounds,  and  those  people  charged 
me  25  cents  from  Seligman  here  "  (18^  miles),  "  and  weighed  in 
1,200  pounds  of  kegs  to  boot  That  I  did  not  pay  from  Wheel- 
ing to  Seligman.  A  keg  of  nails  ordinarily  is  shipped  at  a  hun- 
dred pounds  and  they  do  not  include  the  keg  as  weight,  but  this 
road  does.  We  pay  for  108  pounds  over  this  road  for  a  keg  of 
nails." 

This  witness  testified  further : 

^^  I  do  not  think  it  was  reasonable  in  proportion  to  the  distance 
from  Wheeling,  West  Ya.,  to  Seligman,  Mo." 

And  again,  "  The  freight  at  present  on  carloads,  for  instance, 
taking  nails  and  iron  and  wire,  mixed  carload,  is  30  cents  from 
St.  Louis  to  Seligman  (313  miles),  and  from  St.  Louis  to  this  point 
50  cents,  and  making  20  cents  a  carload  from  Seligman  nere ; 
the  other  road  gets  30  cents  and  this  road  20." 

3.  These  defendants  make  and  publish  rate  sheets  purporting 
to  be  joint  tariffs  between  them  and  the  "  Harrison  Transporter 
tion  Company  " — its  concurrence  does  not  appear  on  or  from  such 
rate  sheets  or  joint  tariffs.  Under  these  joint  tariffs  or  rate  sheets 
defendants  carry  merchandise  of  various  classes  and  descriptions 
from  St.  Louis  and  Springfield,  Mo.,  consigned  to  the  Harrison 
Transportation  Company  for  Harrison,  Berryville  and  points  in 
Arkansas  beyond  Eureka  Springs,  and  more  distant  from  St. 
Louis  and  Springfield  than  Eureka  Springs,  from  which  the  tran»- 
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portation  to  such  more  distant  points  is  by  team,  under  the  super- 
vision or  upon  the  order  of  said  Harrison  Transportation  Company. 
The  rates  from  St.  Louis  and  from  Springfield  through  Eureka 
Springs  to  Berry ville  and  eleven  other  places  having  the  same 
rate  as  Berryville,  and  to  Harrison  and  sixty-eight  other  points 
taking  the  same  rate  as  Harrison,  and  the  rates  from  St.  Louis 
and  Springfield,  Mo.,  to  Eureka  Sprii\gs,  Ark.,  as  well  as  the  di- 
vision or  apportionment  of  such  rates,  are  shown  by  the  following 
table,  the  rates  being  the  same,  in  both  directions: 
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4.  Soon  after  the  Act  to  Begolate  Comm»«e  took  effect  foot 
or  five  men,  some  or  all  of  th^n  merchantB  and  tnderB  at  Harri- 
son, AtIl,  named  one  of  their  nnmber  president,  another  treas- 
urer, and  another  secretary,  and  designated  themsdves  ^The 
Harrison  Transportation  Company.^  Shortly  thereafter  the 
defendant  railway  companies  made  their  said  rate  sheets  or  joint 
tariffs  of  rates,  from  St.  Louis  and  Springfidd  to  B^ryville, 
Harrison,  and  other  Arkansas  points,  and  named  the  Harrison 
Transportation  Company  as  a  party  to  such  rate  sheets.  Said 
tariffs  or  rate  sheets  constitute  the  transportation  contract  <^ 
arrangement  betwem  defendants  and  said  transp<Nrtation  company, 
except  that  on  the  delivery  of  freight  carried  under  these  tariffs 
and  consigned  to  the  Harrison  Transportation  Company,  the 
Eureka  Springs  Bailway  Company  collects  and  pays  back  to  said 
Transportation  Company  from  1  to  5  cents  per  100  Ibs^  part  of 
the  transportation  charge  for  the  wagon  haul  beyond  Eurdot 
Springs. 

Said  Transportation  Company  has  no  articles  of  assodatioii  or 
agreement  or  by-laws,  has  no  capital  or  property,  owns  no  teams 
or  wagons,  and  has  no  transportation  facilities.  It,  or  some  of 
its  members,  occasionally  hire  teams  and  haul  goods  to  Harrison, 
belonging  to  persons  located  10  or  15  miles  farther  east^  who 
come  to  Harrison  for  their  own  goods.  As  a  rule  those  who  get 
the  Berryville  or  Harrison  rate  do  their  own  hauling  from 
Eureka  Springs,  or  hire  teams  to  do  it  The  goods  are  delivered 
by  the  railway  company  on  an  order  from  the  secretary,  or  some 
agent  of  the  Transportation  Company,  who  issues  such  orders,  to 
all  entitled  to  the  Berryrille  or  Harrison  rate,  under  said  joint 
tariff  arrangement 

The  Harrison  Transportation  Company  was  formed,  that  the 
defendant  railroad  companies  might  make  the  arrangement,  rates 
and  charges,  provided  in  the  joint  tariff  or  rate  sheets  under 
which  the  railway  companies  receive  for  carrying  goods  to 
Eureka  Springs,  when  consigned  to  the  Transportation  Company, 
less  than  the  railwav  rates  and  charsres  on  similar  goods  consi«rned 
to,  and  received  by,  the  complainants,  or  others  at  Eureka 
Springs,  as  appears  by  the  above  tables  of  divisions  and  appor- 
tionment of  such  rates. 

The  said  Harrison  Transportation  Company  retains  as  its  own. 
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the  1,  2,  8,  4,  or  5  cents  per  hundred  ponnds,  part  of  the  wagon 
haul  portion  of  the  rate  on  freight  delivered  to  it,  or  on  its  order, 
by  the  Eureka  Springs  Kailway  Company,  which  amounts  in  the 
aggregate  to  $50  or  $60  per  month  and  out  of  which  said  Trans- 
portation Company  pays  its  Secretary  $16  per  month  for  his  serv- 
ices in  issuing  freight  orders,  pays  the  amount  of  its  expenses, 
chiefly  the  cost  of  printing  such  orders,  and  divides  the  balance 
among  its  members. 

Berryville  is  about  14  miles  from  Eureka  Springs  and  75  from 
Springfield.  Harrison  is  about  45  miles  from  Eureka  Springs 
and  90  from  Springfield.  The  points  getting  Berryville  or  Har- 
rison rates  are  from  14  to  90  miles  distant  from  Eureka  Springs 
and  from  75  to  130  from  Springfield.  The  trip  to  Springfield 
and  return  by  wagon  from  these  points  averages  about  six  days. 
Teams  haul  some  country  produce  to  Springfield  and  bring  re- 
turn loads  of  goods.  At  the  rate  of  compensation  usually  paid 
for  hauling  from  Springfield,  the  transportation  cost  of  goods  ol 
various  classes  and  kinds  hauled  from  Springfield  to  Harrison 
Transportation  Company  district  points,  is  about  the  same  by 
team  overland  from  Springfield  as  by  team  and  rail  by  way  of 
Eureka  Springs,  when  the  wagon  haul  from  Eureka  Springs  is 
done  at  the  rate  allowed  in  the  tariffs  to  the  Transportation  Com- 
pany. Previous  to  the  building  of  the  Eureka  Springs  Railway, 
Berryville,  Harrison,  and  other  places  in  that  district  obtained 
their  goods  and  supplies  from  the  city  of  Springfield,  and  still  do 
to  a  limited  extent,  by  direct  wagon  transportation*  In  this  way 
some  places  get  nearly  half  they  use  in  weight. 

Goods  from  St.  Louis  and  dry  goods  from  Springfield  are  in 
the  main  carried  by  rail  to  Eureka  Springs  for  the  Harrison  and 
Berryville  district.  Considerable  hardware  from  Springfield  is 
hauled  by  teams.  Some  of  the  places  named  in  said  tariff  sheet 
are  villages  or  towns ;  others  are  crossroads,  neighborhoods,  set- 
tlements, or  country  places.  Springfield  is  a  city  of  about  22,000 
inhabitants,  and  contains  several  wholesale  establishments.  The 
population  of  Eureka  Springs  is  about  4,000.  It  has  one,  not 
very  large,  wholesale  mercantile  establishment  Between  the 
merchants  and  country  stores  of  some  places  in  the  Berryville 
and  Harrison  Transportation  Company  districts  and  those  engaged 
in  the  same  business  at  Eureka  Springs  there  is  competition* 
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Any  copsiderable  increase  in  the  cost  of  the  transportation  of  goods,. 
by  rail  and  wagon,  from  Springfield  and  St.  Louis,  by  way  of 
Eureka  Springs,  to  said  Transportation  Company  points,  would 
to  some  extent,  encourage  and  increase  the  business  between 
such  points  and  Springfield  by  wagon.  An  increase  of  25  centB 
per  hundred  pounds  in  the  average  cost  of  transporting  goods  of 
the  various  classes  would  divert  from  the  Eureka  Springs  route 
freights  which  now  go  by  that  route  to  and  from  the  Berry ville 
and  Harrison  district.  The  president  of  the  Eureka  Springs 
Kailway  Company  caused  a  statement  to  be  made  of  amount  re- 
ceived by  that  company  in  what  he  designated  "  flush  times  "  and 
thought  it  was  about  $l:s,000  from  Harrison  Transportation  dis- 
trict business. 

5.  At  the  time  of  the  hearing  the  passenger  rates,  under  joint 
tarlS,  over  defendant's  line  between  St.  Louis  and  Eureka 
Springs  were : 

One  way  straight  unlimited  tickets,  ....  Jll.lO 
Hound  trip  (90  days'  limit), 12.50 

The  division  of  this  one  way  rate  was  to  the  St.  Louis  &  San 
Francisco  Railway  Company  (St.  Louis  to  Seligman),  $9.35 ;  and 
to  the  Eureka  Springs  Bailway  Company  (Seligman  to  Eureka 
Springs),  $1.75. 

The  division  of  the  round-trip  rate  for  the  St.  Louis  &  San 
Francisco  Railway  (St.  Louis  to  Seligman  and  return),  $10.58, 
and  to  the  Eureka  Springs  Railway  Company  (Seligman  to 
Eureka  Springs  and  return),  $L97. 

On  passengers  between  Paris,  Texas  and  Eureka  Springs,  the 
Eureka  Springs  Railway  Company  received  $1.77  for  the  round 
trip  between  Seligman  and  Eureka  Springs. 

The  defendants  had  established  no  round-trip  rate  and  had 
published  no  joint  tariff  of  passenger  rates  between  Springfield 
and  Eureka  Springs.  The  St.  Louis  &  San  Francisco  Railway 
Company  received  for  its  local  between  Springfield  and  Seligman 
$2.25,  the  Eureka  Springs  Company  accepted  between  Seligman 
and  Eureka  Springs  $1.75,  making  the  rate  from  Springfield  to 
Eureka  Springs  $4.00. 

The  local  rate  between  Seligman  and  Eureka  Springs,  when 
complaint  was  filed,  was  $1.85,  which  had  been  reduced  by  that, 
company  to  $1.75. 
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A  daily  hack  or  stage  carries  passengers  between  Enreka 
Springs  and  Seligman  at  the  rate  of  75  cents.  At  times  the 
travel  by  this  route  is  considerable. 

The  rates  and  charges  for  the  transportation  of  passengers  and 
freights  complained  of  have  been  substantially  the  same  for  many 
years,  during  which  time  the  prices  of  commodities  have  ma- 
terially decreased. 

The  statute  of  the  State  of  Arkansas  contains  the  following 
provision : 

Sec.  1.  "  The  maximum  sum  which  any  corporation,  officer  of 
court,  trustee,  person,  or  association  of  persons,  operating  a  line 
of  railroad  in  this  State,  shall  be  authorized  to  charge  and  collect 
for  carrying  each  passenger  over  such  line  within  this  State,  in 
the  manner  known  as  first  class  passage,  is  hereby  fixed  at  the 
following  named  rates:  On  lines  of  railroad  15  miles  or  less  in 
length,  8  cents  per  mile.  On  lines  over  15  miles  in  length  and  less 
than  75  miles  in  length,  5  cents.  On  lines  over  75  miles  in  length, 
3  cents  per  mile." 

The  statute  of  the  State  of  Missouri  contains  the  following 
provisions : 

^^  Sec.  831.  Koads  Classified. — All  railroads  in  the  State  of  Mis- 
souri are  hereby  divided  into  three  classes,  to  be  known  as  class 
A,  class  B,  and  class  0.  Class  A  shall  include  all  through  or 
trunk  Une  railroads.  Class  B  shall  include  all  the  branch  roads 
owned,  leased  or  occupied  by  such  through  or  trunk  line  railroad 
companies  or  corporations.  Class  C  shall  include  all  other  rail- 
roads or  parts  of  railroad  owned,  leased  or  occupied,  or  which 
may  hereafter  be  owned,  leased  or  occupied  in  this  State,  either 
wholly  or  in  part.     (Laws  1875,  p.  113,  §  1.) 

"  Sec.  832.  Passenger  Charges  Regulated. — Any  individual 
company,  or  corporation  owning,  operating,  managing  or  leasing 
any  railroad  or  part  of  a  railroad  in  this  State,  in  the  several  clas- 
sifications as  herein  prescribed,  shall  be  limited  to  a  compensation 
per  mile  for  the  transportation  of  any  person  with  ordinary  bag- 
gage, not  exceeding  one  hundred  pounds  in  weight,  as  follows: 
In  class  A  not  exceeding  3  cents  per  mile,  and  in  classes  B  and 
C  not  exceeding  4  cents  per  mile ;  provided,  that  no  such  indi- 
vidual, company  or  corporation  shall  charge,  demand  or  receive 
any  greater  compensation  per  mile  for  the  transportation  of  chil- 


302  INTEB8TATE  OOMMEBOE   BBPOBTB. 

<lren  of  the  age  of  twelve  years  or  under,  than  one  half  of  the 
rate  above  prescribed ;  and  provided  further,  that  the  rates  for 
transportation  herein  prescribed  may  be  reduced,  as  hereinafter 
provided.     (Laws  1875,  p.  113,  §  2.)" 

Under  these  provisions  of  the  Missouri  statute  the  St  Louis  & 
iSan  Francisco  Eailroad  Company  has  been  placed  in  class  A 
upon  which  class  the  compensation  per  mile  for  the  transporta- 
tion of  passengers  is  limited  to  3  cents. 

When  this  proceeding  was  instituted  November  21, 1895,  there 
was  pending  before  the  Commission  a  complaint  made  February 
19,  1895,  by  the  Board  of  Bailroad  Commissioners  of  the  State 
of  Missouri  against  the  passenger  rates  between  Seligman  and 
Eureka  Springs  over  the  Eureka  Springs  Bailway.  In  that  case 
since  decided,  the  Commission  found  that  a  reduction  of  the  rate 
from  $1.85  to  $1.20  should  be  made ;  and  in  accordance  with 
this  decision  the  Eureka  Springs  Kailway  Company  on  April  1, 
1897,  reduced  its  rate  of  charges  for  the  transportation  of  passen- 
gers between  Seligman  and  Eureka  Springs  to  $1.20. 

On  May  24,  1897,  the  defendants  reduced  their  one-way  rate 
for  the  transportation  of  passengers,  between  St.  Louis  and  Eu- 
reka Springs,  to  $10.55,  the  extent  of  the  reduction  already  made 
in  the  rate  between  Seligman  and  Eureka  Springs ;  and  on  June 
10,  1897,  the  defendants  made  a  reduction  to  the  like  extent,  in 
their  one-way  passenger  rate,  between  Springfield  and  Eureka 
Springs  and  established  a  rate  of  $3.45,  and  also  established  a 
rate  of  $6.45  for  the  round  trip  from  Springfield  to  Eureka 
Springs  and  return. 

7.  In  1882  the  defendants  made  an  arrangement  or  agreement 
to  induce  the  building  of  the  Eureka  Springs  road  and  a  further 
consideration,  was  the  delivery  to  the  St.  Louis  &  San  Francisco 
Kailway  Company  of  $100,000,  face  value,  of  the  capital  stock 
and  $100,000,  face  value,  of  the  second-mortgage  income  bonds^ 
of  the  Eureka  Springs  Railway  Company,  for  which,  among 
other  concessions  and  facilities  aflForded  the  Eureka  Springs  Rail- 
way Company,  is  the  following  contract  as  shown  by  the  testi- 
mony : 

"  They"  (The  St.  Louis  &  San  Francisco  R'y  Co.)  "^y  ne'^ 
(The  Eureka  Springs  R'y  Co.)  "  15^  of  their  gross  earnings  de- 
rived from  through  and  competing  freight  traffic  interchanged 
each  way  at  Seligman,  Mo.,  and  10^  of  their  gross  earnings  de* 
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rived  from  through  and  competing  passenger  traffic  Through 
traffic  is  such  freight  and  passenger  ousiness  as  is  interchanged 
at  Seligman,  Mo.,  originatiiig  beyond  terminal  stations  or  places 
upon  the  lines  of  the  8t.  L.  &  S.  F.  Ry.  Competing  traffic  is 
such  business  as  originates  at  or  beyond  stations  on  St.  L.  &  S.  F. 
Ry.  intersected  or  which  may  be  intersected  by  railroad  operated 
by  other  conipanies.  St.  L.  &  8.  F.  Ry.  agreed  to  furnish  cars 
to  E.  S.  Ry.  Co.  for  business  interchanged  when  reouested  to  do 
80  at  rates  usual  for  such  services.  St.  L.  &  S.  F.  Ky.  is  to  pay 
to  E.  S.  Ry.  Co.  in  any  one  year  only  so  much  of  sucn  rebate  or 

E3rcentages  mentioned  as  will,  together  with  the  net  earnings  of 
.  S.  Ry.,  make  up  or  help  to  make  up  the  sum  of  $90,000,  wiiich 
sum  is  required  to  pay  interest  on  its  $500,000  firs-tmortgage 
bonds  (6%)  and  interest  at  6%  on  $500,000  second-mortgage  bonds 
(incomes)  and  semiannual  dividend  at  6^  per  annum  on  its 
$500,000  capital  stock.  Rebate  or  percentages  to  be  rendered 
or  settled  semiannually.*' 

In  its  several  annual  reports  to  the  Commission,  from  1888  to 
1895  inclusive,  this  company  states  that  its  road  was  built  and 
equipped  by  the  contractor,  for  which  he  received  all  of  the 
$500,000  first-mortgage  bonds  and  the  $500,000  income  bonds 
and  the  $500,000  capital  stock.  In  some  of  these  reports  the 
capital  stock  is  stated  to  be  $499,600. 

Under  this  agreement  between  the  defendants,  which  runs  for 
the  period  of  50  years,  the  Eureka  Springs  Railway  Company 
has  received  from  the  St.  Louis  &  San  Francisco  Railway  Com- 
pany annually,  since  the  construction  of  the  Eureka  Springs  road, 
sums  as  follows : 

Years.  Amount  rebate. 

1884 $13,666  71 

1885 11,789  89 

18^6 18,344  62 

18S7 18.519  20 

18S8 15,878  49 

1889 12,594  82 

181)0 12.129  61 

18wl 11.975  89 

1892 18.896  17 

1893 13.988  89 

1894 12,828  09 

189") 9,886  68 

8.  The  following  is  a  statement  of  actual  earnings  and  expenses 
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of  Eureka  Springs  Bailway  CompaDj,  for  years  from  1883  to 

1895  inclusive: 


Calendar  Years. 

ToUl  Qross 
Earninga. 

Total 
Expenses. 

Net 
Earnings. 

Expenses 

%Qro8a 

Earnings. 

1883 

$88,246  97 
80.869  10 
75.719  56 
76.546  06 
96,278  32 
87.721  96 
78  471  67 
75.098  42 
74.678  22 
81.087  15 
78.405  03 
73,013  85 
62,887  29 

$22,283  90 
42,894  61 
29,755  69 
26.376  72 
81,320  12 
85,528  78 
84,877  18 
85.017  59 
83,987  60 
39.874  52 
88,385  48 
82,440  05 
82,385  50 

$65,968  07 
87,974  49 
45,968  87 
50,169  34 
64.958  20 
52,198  18 
48,594  49 
40,080  88 
40.690  62 
41.212  63 
40,019  55 
40.573  80 
80,501  79 

25.25 

1884 

63.04 

1885 

89.29 

1886 

84.45 

1887 

82.58 

1888 

40.60 

18H9 

44.46 

1890 

46.68 

1891 

45.61 

1892 

49.17 

1893 

48.9« 

1894 

44.48 

1895 

61.60 

Annual  average 

$79,155  66 

$33,471  86 

$45,684  29 

42.28 

The  earnings  of  this  company  for  the  first  four  months  of  the 
calendar  year  1896,  show  a  slight  increase  over  the  corresponding 
months  of  1895,  but  for  the  fiscal  year  ending  June  30th,  1896, 
after  the  hearing  and  taking  of  testimony,  this  company  reported 
gross  earnings  from  operation  $62,743.32,  and  income  from  oper- 
ation $34,089.60. 

This  company  reports  that  its  earnings  for  the  years  1888  to 
1896  inclusive  were  derived : 


Years. 

Passengers. 

Freight 

1888 

$38,966.41 

$34,467.51 

1889 

36,539.80 

31,084.88 

1890 

88.(»1.33 

85,023.01 

1891 

40,326.58 

87,127.72 

1892 

38,098.87 

38.013.24 

1893 

41,103.00 

47,143.66 

1894 

81,843.61 

88.305.36 

1895 

33,746.95 

85,772.58 

1896 

28,979.85 

83,768.47 
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Tonnage  and  Eate  pee  Ton  fee  Mile  of  Fbeioht  Tbaffio 

OF  THE  Eureka  Spbinos  By.  Co. 


Liye 

Lum- 

Mer- 

Cot- 

Stone, 

Miscel- 

Total 

Bate  per 

Tewr. 

Stock. 

ber. 

cban- 
cliae. 

ton. 

Hay. 

Coal. 

8aDd, 
etc. 

lane- 
ous. 

Freight. 

ton 
per  mile, 
in  cents. 

Tods. 

TODB. 

TODB. 

Tons. 

Tona. 

TODB. 

Tons. 

Tons. 

Tonnage. 

1888. 

1860 

7000 

6405 

1429 

770 

510 

600 

2486 

19560 

9.250 

1889. 

151 

2162 

4159 

1379 

1078 

895 

155 

8638 

18112 

12.814 

1890. 

943 

8633 

8601 

910 

652 

1727 

611 

2846 

14928 

10.107 

1891 

1563 

8^05 

2864 

1100 

684 

1949 

2012 

2680 

16607 

9.458 

1892. 

1848 

2187 

8139 

1056 

657 

2*4259 

8819 

2783 

17693 

9.055 

1893. 

8559 

1611 

8416 

827 

848 

2651 

90H8 

2688 

24198 

8.288 

1894. 

8423 

4381 

2937 

518 

742 

1878 

2578 

2189 

18541 

8.642 

1895. 

8208 

1210 

2744 

229 

835 

1546 

2104 

8165 

16041 

10.184 

1896. 

2608 

8196 

2459 

94 

817 

1630 

911 

2426 

19186 

7.786 

The  average  rate  per  ton  per  mile  received  by  all  the  roads  of 
the  United  States  was  in  1895  eight  hundred  and  thirty-nine 
thousandths  cents.  The  average  rate  received  by  all  the  roads  in 
group  YUI.  composed  of  the  States  of  Arkansas,  Missouri,  Kan- 
sas, parts  of  the  States  of  Colorado  and  Texas,  the  Indian  and 
Oklahoma  Territories  and  part  of  New  Mexico,  was  one  and  one 
hundred  and  sixty-one  thousandths  cents. 

9.  The  following  is  a  statement  of  the  income  account  and 
financial  exhibit  of  the  Eureka  Springs  Bailway  Company  for 
the  calendar  year  1895,  offered  in  testimony. 

Conducting  Transportation fl8»880.46 

Maintenance  of  Way 7,227.60 

Maintenance  of  Equipment 8,476.39 

General  Expenses 6,186.34 

Taxea 2.164.71 

$82,385.50 
Net  EandDgs 80.501.79 

$62,887.29 

Interest  on  Ist  Mortgage  Bonds $80,000.00 

Debit  Entry  in  Profit  and  Loss  Account 250.00 

Balance— Profit  and  Loss 81.245.50 

$61,495.50 
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Freight  Earnings $26.583.2S 

Passenger    "       22,699.15 

Rebate         "       9,336.58 

Express        '•       1,560.00 

Mail             "       1.517.36 

Miscellaneous  Earnings - 1.240.98 

$62,887.29 

Profit  and  Loss— Bal.  from  last  year $30,998.71 

Net  Earnings 30,501.79 

$61,495.50 

Fynancial  Exhibit. 

Franchises  and  Property ..........$1,500,468.72 

Cash 2,787.91 

P.  K.  Roots,  Treas 8,112.88 

Supplies 4,569.96 

Fuel 816.91 

Road  Master's  Supplies 2,896.00 

St.  L.  &  8.  F.  Ry.  Co.  (Rebate  Account) 5,324.38 

Crescent  Hotel 27.75 

Harrison  Extension 768.60 

Bills  Receivable 6,000.00 

Due  from  Agents  and  others 118.99 

$1,530,891.60 

Capital  Stock $499,600.00 

First  Mortgage  Bonds 500,000.00 

Income  Bonds  (2d  Mortgage) 500,000.00 

Accounts  Payable 46.10 

Profit  and  Loss 81,245.50 

$1,530,891.60 

The  interest,  $30,000,  has  been  annually  paid  on  the  first-mort- 
ga^^e  bonds.  Since  the  year  1892,  no  interest  has  been  paid  on 
the  second-mortgage  income  bonds.  Interest  on  these  income 
bonds  amounting  in  the  aggregate  to  $172,000  was  paid  in  that 
and  previous  years. 

10.  The  roadway  or  track  of  the  Eureka  Springs  Eailway 
Company  from  Seligman  is  down  a  creek  or  small  stream  to 
White  River  and  from  thence  up  another  such  creek  or  stream 
to  Eureka  Springs,  near  Seligman,  there  is  one  heavy  grade  a 
mile  long.  With  this  exception,  the  fall  or  descent  from  either 
terminus  of  the  road  to  White  River  is  light  and  gradual.     The 
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cuts  are  comparatively  light  side  hill  cuts,  except  throuprh  one 
ledge  of  rocks  where  some  blasting  was  required.  Besides  one 
substantial  iron  bridge  over  White  River,  there  are  on  the  road 
forty-nine  wooden  trestles,  most  of  them  short,  slight,  low  struc- 
tures. There  is  nothing  in  the  character  of  the  road  or  the 
country  through  which  it  is  built,  to  make  its  construction  or 
maintenance  exceptionally  expensive. 

11.  Preparatory  to  building  the  road,  the  company  issued 
$500,000  6  per  cent  first-mortgage  bonds  and  $500,000  6  per  cent 
second-mortgage  income  bonds,  the  interest  payable  if  earned, 
not  cumulative  if  not  earned ;  also  $500,000  of  stock. 

The  railroad  company  organized  a  construction  company.  In 
effect,  practically  and  substantially,  the  railway  company  and  the 
construction  company  were  the  same.  The  construction  company 
took  the  $500,000  first-mortgage  bonds  which  were  sold  at  about 
ninety  cents  to  the  dollar  and  with  the  proceeds  built  and 
equipped  the  road  at  a  cost  of  from  twenty-three  to  twenty-five 
thousand  dollars  per  mile.  The  second-mortgage  income  bonds 
and  the  stock  "were  given"  or  "went  with  the  others"  to  the 
construction  company. 

12.  The  St.  Louis  &  San  Francisco  Railway  Company  operates 
a  line  from  St.  Louis  by  way  of  Springfield,  Monett  and  Seligman, 
Mo.  to  Paris,  Tex. ;  a  line  from  Monett  through  Pierce  City,  Mo., 
and  Wichita,  Kan.,  to  Ellsworth,  Kan.;  a  line  from  Pierce  City, 
Mo.,  to  Sapulpa,  Ind.  Terr.,  and  various  branch  lines  in  the 
States  of  Missouri,  Kansas  and  Arkansas,  aggregating  a  mileage 
of  1,328.17.  282.32  miles  are  leased  lines,  the  rental  of  which  is 
$223,725,  the  amount  of  interest  on  bonds  guaranteed. 

This  company  offered  no  testimony  as  to  its  financial  condition 
or  the  amount  of  actual  investment,  tl\e  cost  of  construction  or 
equipment,  the  earnings  or  cost  of  operation  of  its  road. 

Its  income  account,  filed  with  the  Commission  for  the  fiscal 
year  ending  June  30,  1896,  reportg: 
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Qross  Earnings  from  operation $6.056,0tl.76 

Leas  operating  expenses.... 8,721,053.16 

Income  from  operation $2,884,859.00 

Dividends  on  Stocl^s  owned 198.10 

Interest  on  Bonds  owned 144.00 

Miscellaneous  income  less  Expenses 41,488.87 

Income  from  other  sources 41,7^.47 

Total  income 2,876,1985.06 

Interest  on  Funded  Debt,  Accrued 2,179,807.00 

Rente  paid  for  lease  of  road 228.725.00 

Taxes   230,040.81 

Other  deductions 150,914.10 

Total  deductions  from  income 2,784.576.91 

Deficit 406,451.86 

(This  company  also  reports  a  deficit  for  the  years  1894  and 
1895.) 

The  comparative  general  balance  sheet  of  the  company  as  re- 
ported to  the  Commission  for  the  same  fiscal  year  states : 

Cost  of  Road $62,542,685.48 

Cost  of  Equipment 4,757,157.68 

Stocks  owned  (other  companies) 229,824.12 

Bonds  owned  (other  companies) 4,185.804. 10 

Other  permanent  investments 80,600.00 

Equipment  Leases 47,201.00 

Equipment  A.  T.  &  S.  P.  R.  R.  Co.,  Trust  A 792,087.01 

Cash  and  Current  Assets 511,288.88 

Sundries 6,288,769.42 

Grand  total  assets 79,885.812.09 

Capital  stock 26,859,800.00 

Funded  debt 42.887,426.20 

Current  Liabilities 5,404,811.81 

Accrued  Interest,  not  payable 820.610.50 

Taxes  accrued,  not  due 78,557.81 

Canceled  bonds 1,885.000.00 

Called  bonds 8,000.00 

Deferred  income  account,  bonds  owned 275.640.00 

Due  A.  T.  &  S.  F.  R.  R.  on  rolling  stock 467.511.10 

Profit  and  Loss 2,158,954.67 

Grand  totol $79,885,812.09 

The  capitalization  or  bonds  and  stocks  issned  on  the  1,045 
miles  of  road  owned,  as  reported  to  the  Commission,  amounts  in 
the  aggregate  to  $68,746,726,  or  $65,732  per  mile,  and  the  cap- 
italization or  bonds  and  stocks  on  the  2S2  miles,  operated  bnt  not 
owned,  so  reported,  amounts  to  $11,410,000,  or  $40,151  per  mile. 

The  report  of  this  company  for  the  year  named  further  states, 
that^it  owns  stocks  of  various  railroad  and  other  companies  of  the 
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face  valne  of  $43,324,137,  which  it  valnes  at  $229,824  and  from 
which  it  receives  $193.10  divideuds,  and  that  it  owns  bonds  of 
other  companies  face  value  $8,757,664,  reported  value  $4,135,804^ 
and  on  which  it  receives  $144  interest.  Of  these  stocks  and  bonds 
$20,525,650  face  value  are  reported  by  the  company  as  deposited 
with  the  Mercantile  Trust  Company  under  consolidated  mortgage. 

13.  In  the  matter  of  the  transportation  of  property  between  St. 
Louis  and  Eureka  Springs  and  between  Springfield  and  Eureka 
Springs,  the  defendants  by  charging  less  when  such  property  is 
destined  to  or  shipped  from  points  in  the  Harrison  Berryville 
districts,  beyond  Eureka  Springs,  than  they  charge  for  the  trans- 
portation of  like  property  from  and  to  the  same  places  when  not 
BO  destined  to  or  shipped  from  points  in  said  districts,  they,  the 
defendants,  are  guilty  of  unjust  discrimination;  and,  further,  the 
defendants  by  and  through  these  discriminations  subject  the  com- 
plainants, the  traffic  and  business  in  which  they  are  respectively 
engaged,  and  the  city  of  Eureka  Springs,  to  undue  and  unreason- 
able prejudice  and  disadvantage. 

14.  The  charges  of  the  defendants  jointly  for  the  transporta- 
tion of  freights  between  St.  Louis  and  Eureka  Springs,  and  between 
Springfield  and  Eureka  Springs,  and  the  separate  charges  of  the 
Eureka  Springs  Railway  Company  for  the  transportation  of  freights 
between  Seligman  and  Eureka  Springs,  heretofore  and  now  made 
and  specified  in  the  numbered  and  lettered  classes  set  forth  in  para- 
graph 2  of  facts  found,  are  unreasonable,  unjust  and  unlawful. 

15.  We  further  find  that  tlie  reasonable  rates  of  charges  on 
said  numbered  and  lettered  classes,  from  class  1  to  class  E  inclu- 
sive, are  shown  in  the  following  table  and  that  any  charges  in 
excess  of  these  rates  are,  and  would  be,  unreasonable  and  unjusi: 

RATES  IN  CENTS  PER  100  LBS. 

Classes  under  Western  Classification. 

Between  12845ABCDB 

8t.  Louis  and  Eureka  Springs..  110  100  75  62  47  47  88  27  27  28 
Springfield  and  Eureka  Springs  6'^  58  46  44  86  82  24  19  17  15 
Seligman  and  Eureka  Springs..     80    28    27    25    16     14     12       9       8       7i 

And  we  further  find  that  any  rate  in  excess  of  the  commodity 
rates,  including  those  established  since  the  hearing  and  taking  of 
testimony  in  this  case,  in  force  between  St.  Louis  and  Eureka 
Springs,  as  set  forth  in  said  paragraph  2  of  facts  found,  would  be 
unreasonable  and  unjust. 
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No  evidence  was  given  in  support  of  reparatioii,  nor  was  it 
claimed  at  the  hearing  or  in  argument. 

Conclusions. 

From  the  facts  as  above  ascertained,  it  appears  that  the  Atchi- 
son, Topeka  &  Santa  F6  Eailroad  Company  has  no  control  over 
or  interest  in  the  rates,  charges  and  practices  involved  in  this  pro- 
ceeding and  the  complaint  is  dismissc  1  as  to  that  company  and 
receivers. 

The  defendant  railway  companies,  by  joint  tariffs,  had  formed 
a  line  of  transportation  and  established  rates  and  charges  over  it 
between  St.  Louis,  Springfield  and  Eureka  Springs,  the  southern 
terminus  of  such  line  and  the  end  of  the  track  or  road  of  the 
Eureka  Springs  Railway  Company.  The  arrangement  between 
them  and  the  Harrison  Transportation  Company  was  an  attempt 
to  extend  their  line  beyond  Eureka  Springs,  or  in  connection 
with  the  Harrison  Transportation  Company,  to  form  an  extended 
line  from  St.  Louis  and  Springfield  to  Berr^'ville,  Harrison  and 
other  points  in  Arkansas  not  reached  by  the  line  or  road  of  the 
defendants  or  either  of  them. 

Under  this  arrangement  and  as  a  part  of  it,  the  transportation 
between  Eureka  Springs  and  Berry ville,  Harrison  and  said  other 
points  was  to  be  and  is  conducted  or  effected  by  teams  nominally 
under  the  supervision  of  said  transportation  company.  For  the 
rail  transportation  over  their  lines,  the  defendants  charge  and  re- 
ceive as  much  as  25  per  cent  more  on  some  of  the  higher  and 
something  more  on  all  the  lower  rated  classes  of  freight  shipped 
from  St.  Louis,  and  about  60  per  cent  more  on  the  higher  and 
considerably  more  on  the  lower  rated  classes  of  freights  shipped 
from  Springfield  to  Eureka  Springs,  not  to  be  forwarded  to  Har- 
rison and  other  points,  than  they,  the  defendants,  demand  and 
receive  on  like  goods  and  freights  carried  between  the  same  places 
to  be  forwarded.  These  unequal  transportation  charges  to  Eureka 
Springs  are  for  equal  distances,  over  the  same  line,  and  while  in 
violation  of  other  provisions  of  the  Act  to  Regulate  Commeroe, 
they  are  not  in  conflict  with  the  4th  section,  which  forbids  greater 
comjxjnsation  for  shorter  distances. 

The  provisions  of  said  Act  do  not  apply  to  transportation  by 
team  or  wagon  and  neither  the  joint  tariffs,  nor  the  arrangement 
of  defendants  with  the  Harrison  Transportation  Company,  made 
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them  joint  carriers  with  said  Transportation  Oompany,  nor 
carriers  at  all  beyond  Eureka  Springs.  Neither  does  the  fact  that 
traffic  is  hauled  beyond  Eureka  Springs  by  wagon  constitute  sub- 
stantially dissimilar  circumstances  and  conditions  in  the  transpor- 
tation of  such  traffic  to  that  point  by  the  defendants  within  the 
meaning  of  section  two  of  the  Act  to  Kegulate  Commerce.  In 
collecting  more  from  complainants  and  others  for  carrying  goods  to 
Eureka  Springs,not  to  be  forwarded,  than  they  accept  for  carrying 
goods  of  the  same  classes  from  the  same  places  to  Eureka  Springs  to 
be  forwarded  to  points  in  said  Harrison  transportation  district,  the 
defendants  receive  greater  compensation  from  complainants  than 
from  other  persons  for  ^^a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions,"  and  are  guilty  of  unjust 
discrimination ;  and  in  thus  denying  to  complainants  and  other 
shippers  of  articles  to  Eureka  Springs,  for  nse  there  or  for  dis- 
tribution from  that  place,  the  same  transportation  charges  which 
they  accord  to  shippers  and  receivers  of  like  articles  there  to  be 
forwarded  to  Harrison  and  other  places  for  distribntion,  the  de- 
fendants subject  the  complainants,  the  business  in  which  they  are 
engaged,  and  the  city  of  Eureka  Springs  to  unreasonable  disad- 
vantage and  give  to  Harrison  and  such  other  places,  and  to  ship- 
pers and  receivers  of  articles  of  freight  at  such  other  localities, 
undue  preference.  The  defendant  railway  companies  will  be  re- 
quired to  discontinue  the  illegal  practice  of  exacting  from  com- 
plainants and  other  shippers  to  Eureka  Springs  proper,  any 
greater  charges  than  are  at  the  same  time  demanded  and  received 
from  other  persons  for  the  transportation  of  freights  to  Eureka 
Springs  to  be  forwarded  to  more  favored  localities. 

Should  the  defendants  meet  this  requirement  and  equalize 
their  charges,  by  so  reducing  the  rates  to  their  Eureka  Springs 
customers  as  to  give  them  the  same  scale  of  charges  conceded  to 
and  enjoyed  by  the  favored  customers  of  the  Harrison  district 
during  the  last  several  years,  such  reduction  would  fully  satisfy 
the  complaint  as  to  discriminations  and  preferences,  as  well  as  to 
alleged  unreasonable  freight  rates  between  St.  Louis  and  Eureka 
Springs  and  Springfield  and  Eureka  Springs. 

The  rates  exacted  of  complainants  and  other  Eureka  Springs 
shippers  are ; 
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RATES  IN  CENTS  PER  100  LBS. 

Classes  under  Western  Classification. 

1         2       845ABCDE 

From  and  to  8t.  Louis 1.25    1.11    84    70    50    48    85    28    28    24 

From  and  to  Springfield 72       62    53    49    40    85    26    21    19    16i 

The  rates  conceded  to  Harrison  district  shippers  on  goods 
shipped  to  or  from  Eureka  Springs,  when  forwarded  from  or  to 
be  forwarded  to  said  district  are : 

RATES  IN  CENTS  PER  100  LBS. 

Classes  under  Western  Classification. 

1       284       5ABCDB 

From  and  to  St.  Louis 100    87    76    58    45i    46    88i    27    27    22 

From  and  to  Springfield 45    88    81    29    24      21    17      18    18    18 

A  comparison  of  the  above  rates  shows  the  discrimination 
practiced  against  Eureka  Springs  in  the  adjustment  of  rates  be- 
tween that  place  and  St.  Louis  and  Springfield ;  and  the  rates, 
so  adjusted  and  in  force,  to  and  from  Eureka  Springs  proper,  are 
found  and  declared  to  be  unreasonable  and  unlawful,  and  the  de- 
fendants will  be  required  to  desist  from  the  further  exaction  of 
these  rates. 

Were  the  current  annual  earnings  of  the  defendants  equal  to 
the  average  of  the  past  several  years,  we  would  not  hesitate  to 
declare  any  rate  between  Eureka  Springs  and  St.  Louis  and 
Springfield,  in  excess  of  the  rates  so  long,  and  still,  conceded  to 
shippers  to  or  from  the  Harrison  district,  unreasonable  and  un- 
lawful. The  annual  earnings  of  the  Eureka  Springs  Kailway 
Company,  from  the  time  of  the  construction  of  its  road  up  to  the 
time  the  case  of  the  Missouri  State  Board,  elsewhere  in  tliis  opin- 
ion referred  to,  was  instituted  against  this  company  in  1895, 
would  warrant  a  reduction  of  the  Eureka  Springs  rates  to  the 
basis  of  rates  conceded  to  the  Harrison  district. 

In  view  of  the  temporary  insufficient  earnings,  we  do  not  feel 
justified  in  declaring  the  Eureka  Springs  rates  excessive  to  the 
full  extent  of  the  discriminations  so  long  made  by  the  defendants 
against  the  complainants  and  other  shippers  and  receivers  of 
goods  at  that  place. 

Under  the  circumstances  we  believe  only  a  moderate  present 
reduction  should  be  made,  and  recommend  that  the  defendant 
limit  the  aggregate  rates  and  charges  between  St.  Louis  and 
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Eureka  Springs,  and  Springfield  and  Eureka  Springs  as  follows 
on  the  respective  classes : 

RATES  IN  CENTS  PER  100  LBa 

Clafises  under  Western  Classiflcation. 

1  2         845ABODE 

Between  St.  Loois  and 

Eureka  SpHofrs.  $1.10    $1.00    .75    .62    .47    .47    .88    .27    .27    .28 

Between  Springfield  A 

Eureka  Springs.  .62       .68    .46    .44    .86    .82    .24    .12    .17    .15 

As  above  shown,  rates  much  lower  than  we  here  prescribe  for 
transportation  service  between  St.  Louis  and  Eureka  Springs  have 
been  long  in  force  and  were  fixed  by  the  defendants  as  the  meas- 
ure of  charges  for  like  service  between  St.  Louis  and  Eureka 
Springs  for  favored  shippers  and  localities.  For  the  distance, 
331  miles,  these  rates  are  liberal,  if  not  still  excessive,  and  we 
have  fixed  upon  these  as  the  limit  of  the  charges  which  we 
believe  the  defendants  may  lawfully  make. 

While  the  above  scale  of  freight  rates  between  St  Louis  and 
Eureka  Springs,  ranging  from  $1.00  on  first  class  to  22  cents  on 
class  E,  was  and  is  being  conceded  by  defendants  to  the  favored 
localities,  yet  greater  preference  and  favoritism  was  and  is  being 
shown  to  the  same  favored  shippers  and  localities  under  the  same 
circumstances  and  during  the  same  time,  on  freights  carried 
between  Springfield  and  Eureka  Springs,  upon  which  defendants 
maintain  a  scale  of  aggregate  charges  of  45  cents  on  goods  of  the 
first  class,  and  in  ratable  proportions  on  the  lower  grades. 

In  maintaining  these,  as  we  believe,  hardly  suflSciently  remu- 
nerative charges  under  present  conditions,  so  many  years  on 
freights  carried  by  defendants  between  Springfield  and  Eureka 
Springs,  forwarded  by  the  Harrison  Transportation  Company, 
the  defendants  claim  to  have  been  influenced  to  some  extent  by 
the  competition  of  overland  carriage  to  Springfield ;  rates  some- 
what higher  than  those  maintained  under  these  circumstances, 
and  in  consideration  of  decreased  earnings,  are  therefore  consid- 
ered justifiable;  and  we  have  determined  that  a  rate  of  charges 
between  Springfield  and  Eureka  Springs,  beginning  with  62  cents 
per  hundred  pounds  on  freights  of  the  first  class,  and  on  other 
classes  proportionally  less  as  stated  above,  may  be  lawfully  made 
and  may  be  maintained  without  diverting  transportation  to 
Springfield  by  the  overland  or  wagon  route. 
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These  Eureka  Springs-Springfield  rates  are  mnch  more  than  one 
half  the  rates  we  have  above  recom  mended  for  transportation 
between  Eareka  Springs  and  St.  Lonis,  a  distance  three  and  one 
half  times  greater  than  the  distance  between  Eareka  Springs 
and  Springfield. 

The  Eureka  Springs  Bailway  Company  is  a  local  separate  car- 
rier between  Seligman  and  Eureka  Springs.  It  appears  from 
the  testimony  that  freight  carried  to  Eureka  Springs  is  in  the 
main  through  freight  received  at  Seligman  by  the  Eureka  Springs 
Railway  Company  from  the  St.  Louis  &  San  Francisco  road  and 
that  the  freight  for  Eureka  Springs, which  originates  at  Seligman, 
is  not  very  considerable.  On  through  freight  carried  to  Selig- 
man by  the  St.  Louis  &  San  Francisco  Bailway  Company  and 
thence  to  Eureka  Springs  by  the  Eureka  Springs  Kail  way  Com- 
pany, the  charges  of  the  company  last  named,  and  the  part  of 
the  through  charges  received  for  its  haul  between  Seligman  and 
Eureka  Springs  vary  from  19  to  30  cents  on  first  class  freight 
with  corresponding  rates  on  other  classes,  while  its  local  charges 
between  these  places  are  35  cents  per  hundred  pounds  on  first 
class  freight  with  ratably  lower  charges  on  the  lower  classes. 
The  charges  of  this  company  over  its  line  on  local  businesS|  and 
its  part  or  division  of  the  through  charges  are  as  follows : 

RATES  IN  CENTS  PER  100  LBS. 

Classes. 

12       8      4 

Eureka  Springs  R.  R.  receives 

OD  local  businesH, 
On  St.    Louis  and   Eureka 

Springs  business, 
On  Springfield  and   Eureka 

Sprines  business, 
On  St.  Louis  and  Berryville 

business, 
On  St.  Louis  and  Harrison 

business. 
On    Springfield  and   Berry- 
ville business, 
On  Springfield  and  Harrison 

business. 

And  the  scale  of  charges  of  the  defendant,  the  Eureka  Springs 
Railway  Company,  on  local  business  or  freights  carried  between 
Seligman  and  Eureka  Springs  is  found  and  decided  to  be  unrea- 
sonable and  unlawful,  and  the  discontinuance  of  this  scale  of 
charges  will  be  required. 


1 

2 

8 

4 

5 

A 

B 

0 

D 

B 

85 

82 

80 

26 

24 

16 

18 

8 

8 

8 

80 

28 

27 

25 

20 

12 

10 

8 

8 

8 

80 

28 

27 

25 

16 

14 

18 

10 

8 

7i 

m 

24i 

24 

22i 

18 

18 

8 

7 

7 

6 

23 

22 

21 

18 

16i 

lU 

8 

7 

7 

6 

24 

22 

21 

19 

10 

8* 

7 

6^ 

H 

H 

10 

16 

18 

12 

10 

8 

7 

5 

5 

5 
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As  already  stated,  very  little  freight  originates  at  Seligman. 
Freight  from  other  points  is  most  economically  shipped  on  through 
rates.  The  purely  local  business  between  Seligman  and  Eureka* 
Springs  is  necessarily  light,  and  relatively  more  expensive,  especi- 
ally in  less  than  carloads,  requiring  transfer  from  car  to  car.  For 
these  and  other  considerations,  chiefly  light  and  insufficient 
present  earnings,  resulting  mainly  from  depressed  and  disar- 
ranged business  conditions,  the  rates  in  the  following  table  are 
deemed  now  permissible  and  reasonable  for  the  transportation  of 
freights  between  Seligman  and  Eureka  Springs : 

Classes ld845ABODB 

Rates  in  cenU  per  100  pounds 80    28    27    25    16    14    13    9      8    7i 

The  establishment  of  these  rates  is  recommended.  They  ex- 
ceed by  one  half  the  compensation  charged  and  received  by  this 
defendant  for  the  same  transportation  service  in  respect  to 
freights  destined  to  or  received  from  the  favored  localities  of  the 
Harrison  district.  To  demand  or  exact  any  greater  rates  than  are 
here  recommended  is  believed  to  be  unjust  and  unlawful. 

The  rates  on  passengers,  one  way,  established  by  the  defend- 
ants, and  now  in  force,  are : 

Between  St.  Louis  and  Eureka  Springs $10.65 

••        Springfield  and  Eureka  Springs 8.45 

"       Seligman  and  Eureka  Springs 1.20 

In  addition  to  these  one-way  fares  and  charges,  the  defendants 
maintain  a  round-trip  rate  of  $12.50  between  St.  Louis  and 
Eureka  Springs,  continually  available  to  the  public,  with  the 
privilege  of  90  days  for  the  round  trip.  They  also  maintain  a 
round-trip  passenger  rate  of  $6.45  from  Springfield  to  Eureka 
Springs  and  return.  With  the  facilities  thus  afforded  for  round- 
trip  travel,  and  in  view  of  diminished  earnings  and  the  reductions 
made,  as  the  result  of  the  findings  of  the  Commission,  in  the 
matter  of  the  complaint  of  the  Board  of  Kailroad  and  Warehouse 
Commissioners  of  the  State  of  Missouri,  further  reductions  in 
the  passenger  rates  complained  of  are  not  now  deemed  advisable. 

In  tlie  fiscal  year  which  had  just  closed  when  this  proceeding 
was  commenced,  the  average  rate  received  by  the  railway  com- 
panies of  the  United  States  for  hauling  1  ton  of  freight  1  mile, 
was  less  than  1  cent.  The  average  received  by  the  railway  com- 
panies, including  the  defendants,   operating  in  the  territorial 
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group  composed  of  the  States  of  Arkansas,  Missouri,  Kansas^ 
parts  of  tlie  States  of  Colorado  and  Texas,  the  Indian  and  Okla- 
lionia  Territories,  and  part  of  tlie  Territory  of  New  Mexico,  was 
less  than  1.2  cents.  The  Eureka  Springs  Railway  Company  re- 
ceived more  than  10  cents  per  ton  per  mile,  which  is  abont  nine 
times  the  average  amount  received  by  the  railway  companies 
operating  lines  in  said  States  and  Territories  so  grouped,  because 
of  similarity  of,  or  in  respect  to,  density  of  population,  topography 
and  nature  of  the  country,  character  of  industries  served  by  rail- 
ways, and  other  characteristics  affecting  the  question  of  the  cost 
and  reasonable  compensation  for  railway  service.  The  average 
compensation  thus  received  by  the  Eureka  Springs  Kail  way  Com- 
pany is  reduced  by  the  discriminations  in  favor  of  the  Harrison 
district  shippers,  and  to  the  extent  of  this  reduction  the  compen- 
sation charged  to  and  received  from  shippers  to  and  from  Eureka 
Springs  proper,  exceeds  the  average  receipts  per  ton  per  mile  of 
the  Eureka  Springs  Railway  Company,  as  above  stated. 

The  reason  urged  on  behalf  of  the  Eureka  Springs  Railway 
Company  in  justification  of  the  rates  to  and  from  Eureka  Springs 
is  the  current  diminished  earnings  and  alleged  insuflScient  revenue. 
That  these  charges  are  high  is  unquestioned,  but  it  is  claimed  for 
this  defendant  that  to  modify  or  reduce  them  will  require  the 
operation  of  its  road  at  a  loss  and  result  in  financial  embarrass- 
ment, and  therefore  that  the  rates  and  charges  complained  of  are 
neither  unlawful  nor  unreasonable. 

This  claim  is  based  upon  and  finds  support,  in  the  lower  or 

comparatively  small  earnings  of  this  company  for  the  years  1895 

and  1806.     The  brief  of  counsel  for  this  company  says : 

"  The  charges  are  not  unreasonable,  because  the  proof  in  this 
case  shows  that  the  railway  company  has  not  been  able  to  more 
than  pay  running  expenses  and  6  per  cent  interest  upon  the 
money  actually  used  in  the  building  and  construction  of  the 
road." 

That  transportation  charges  should  be  liberal,  until  the  earnings 
are  fully  sufiicient  for  a  fair  return  on  actual  investment  will 
hardly  be  questioned,  but  it  does  not  follow  that  rates  long  main- 
tained and  grossly  discriminative  must  be  continuous  and  may  be 
lawfully  exacted  year  by  year,  though  it  be  assumed  that  railroad 
investment  or  property  is  so  much  more  inviolable  than  other 
property,  that  its  owners  must  bear  none  of  the  losses  or  disad- 
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▼antages  incident  to  industrial  and  financial  disarrangement,  and 
that  transportation  charges  are  never  excessive  when  the  annual 
net  earnings  are  less  than  the  amount  necessary  to  the  reasonable 
annual  income  on  such  property  and  investment. 

The  road  of  this  company  was  constructed  and  equipped,  with 
the  proceeds  of  $500,000  6  per  cent  mortgage  bonds,  sold  for  less 
than  face  value.  For  the  thirteen  years  ending  with  1895,  after 
the  commencement  of  this  proceeding,  the  average  annual  net 
earnings  of  tliis  company  were  $45,684.29,  which  is  and  was  very 
much  more  than  the  amount  necessary  to  ^'  pay  running  expenses 
and  6  per  cent  upon  the  money  actually  expended  in  the  .  .  . 
construction  of  the  road."  Not  only  has  the  interest,  amounting 
in  the  aggregate  to  $420,000  on  the  bonds  sold  to  build  the  road, 
been  regularly  earned  and  paid,  but  this  company  has  as  a  reserve 
fund,  or  has  appropriated  for  the  payment  of  interest  on  its  sec- 
ond-mortgage bonds,  or  otherwise  appropriated,  more  than  $200,- 
000  additional  net  earnings.  Though  derived  largely  from 
charges  discriminating  against  complainants  and  other  shippers  to 
and  from  Eureka  Springs,  these  additional  earnings  are  amply 
sufficient  for  temporary  financial  contingencies  arising  from  ex- 
ceptional causes. 

The  lumber  tonnage,  a  principal  source  of  revenue  to  the  road, 
was  larger  in  1896  than  in  any  previous  year,  and  except  1893, 
the  total  tonnage  of  the  last  year  was  the  largest  in  any  year  since 
1888.  A  decrease  in  the  earnings  of  this  company  for  the  last 
two  or  three  years  was  largely  in  the  passenger  traffic,  and  can 
only  be  deemed  casual  and  temporary.  More  moderate  rates  will 
hardly  fail  to  induce  travel  and  increase  the  volume  of  freight  as 
well  as  passenger  business. 

The  other  defendant,  the  St.  Louis  &  San  Francisco  Railway 
Company,  in  its  answer  sets  up  the  arrangement  with  the  Harri- 
son Transportation  Company  and  denies  that  any  unjust  discrim- 
ination or  undue  preference  results  therefrom,  or  that  the  rates 
charged  to  complainants  by  the  defendants  are  unreasonable  or 
unjust,  and  makes  no  other  or  further  defense  either  in  the  testi- 
mony or  argument. 

The  annual  report  of  this  company  for  1896,  not  made  in  con- 
nection with  this  proceeding,  shows  gross  earnings  exceeding 
$6,000,000  from  the  operation  of  its  road  and  states  a  deficit  for 
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the  year.  From  this  report  we  ascertain  the  capitalization  of  tbe 
company,  or  aggregate  amount  of  stocks  and  bonds  issned,  exceeds 
$65,000  per  mile  of  road  owned ;  that  the  company  has  invested 
in  and  owns  stocks  and  bonds  of  other  companies  and  enterprises 
exceeding  $52,000,000  face  value,  from  which  only  a  nominal  or 
insignificant  return  is  derived.  This  capitalization  and  other  re- 
ported facts  afford  no  convincing  evidence,  that  the  earnings  and 
income  of  this  company  are  unequal  to  a  fair  return  on  its  actual 
investment,  on  the  cost  of  building  and  equipping  its  road,  or  on 
its  present  value  or  the  cost  of  replacing  it.  Of  this  we  have  an 
instance  in  the  annual  report  and  financial  exhibit  of  the  other 
defendant,  the  Eureka  Springs  Railway  Company,  formally  of- 
fered and  given  in  evidence  in  this  case.  This  report  and  exhibit 
show  capitalization  (stocks  and  bonds  issued)  amounting  to  $1,- 
499,600,  which  exceeds  $81,000  per  mile  of  road  owned,  while  it 
was  proved  at  the  hearing  that  the  road  of  tliat  company  cost 
about  $450,000,  or  less  than  $25,000  per  mile.  The  net  earnings 
of  the  St.  Louis  &  San  Francisco  Railway  Company  reported  are 
more  than  sufiS^ient  for  a  fair  return  on  a  mileage  investment 
greater  than  tliat  of  the  Eureka  Springs  road,  and  there  is  noth- 
ing in  the  character  of  the  St.  Louis  &  San  Francisco  road,  the 
industries  served,  or  the  nature  or  topography  of  the  country  trav- 
ersed by  it,  to  warrant  the  belief  that  its  construction  was,  or 
that  its  maintenance  is,  per  mile  more  expensive  than  the  Eureka 
Springs  Railway.  Nor  is  there  anything  in  the  facts  ascertained, 
to  justify  the  belief  that  under  ordinary  industrial  conditions,  the 
net  earnings  of  this  company  are  not,  and  with  the  moderate  re- 
duction proposed  will  not,  be  sufliciently  and  amply  remunerative. 


Complaint  having  been  made  to  the  Commission  by  Cincinnati 
and  Chicago  Freight  Bureaus  against  a  number  of  railway  com- 
panies, that  their  charges  on  several  classes  of  freight  for  trans- 
portation from  said  cities  respectively  to  the  city  of  Atlanta  and 
other  places  south  of  the  Ohio  River  were  unreasonably  high  and 
unjustly  discriminating  against  complainants,  the  matter  was 
inquired  into  and  investigated.     After  trial,  in  which  all  the  par- 


OABT   v.  BUBEKA  SPRINGS  B.  GO.  319 

ties  interested  were  daly  heard,  the  Commission  decided  that  the 
rates  and  charges  complained  of  were  ^^  unreasonable  and  nnjnst 
and  in  violation  of  the  provisions  of  the  Act  to  Kegnlate  Com- 
merce," and  thereupon  ordered  the  carriers  to  cease  and  desist 
from  charging  more  than  the  rates  prescribed  and  named  by  the 
Commission,  which  were  something  less  than  the  rates  the  car- 
riers had  established  and  against  which  the  complaint  was  made. 
Having  made  a  report  of  its  investigation,  including  the  findings 
of  fact  on  which  its  conclusions  were  based,  and  the  carriers  hav- 
ing refused  to  obey  said  order  to  reduce  their  rates,  the  Commis- 
sion petitioned  the  United  States  Circuit  Court  of  the  Southern 
District  of  Ohio  to  enforce  obedience.  The  case  was  by  the 
Circuit  Court  of  Appeals  of  the  Sixth  District  certified  to  the 
United  States  Supreme  Court  that  it  might  "determine  what 
powers  Congress  has  given  this  Commission  in  respect  to  the 
matter  of  rates."  A  similar,  if  not  the  identical,  question  had 
been  before  the  Supreme  Court  {Cincinnati^  N.  0.  db  T.  P.  H. 
Co.  V.  Interstate  Commerce  Commission^  162  U.  S.  184,  40  L. 
ed.  935,  5  Inters.  Com.  Eep.  391),  in  which  it  had  rendered  an 
opinion  that  the  members  of  the  Court  of  Appeals  did  not  un- 
derstand alike,  that  was  variously  understood  among  the  most 
learned  of  the  legal  profession,  and  that  was  misunderstood  and, 
as  now  appears,  was  misapplied  by  this  Commission. 

In  the  case  so  certified  by  the  Court  of  Appeals  the  Supreme 
Court  on  May  24,  1897,  rendered  its  opinion  "that  under  the  In- 
terstate Commerce  Act  the  Commission  has  no  power  to  prescribe 
the  tariff  of  rates  which  shall  control  in  the  future,"  and  "  that 
Congress  has  not  conferred  upon  the  Commission  the  legislative 
power  of  prescribing  rates  either  maximum  or  minimum  or  abso- 
lute." Interstate  Commerce  Commission  v.  Cincinnati^  N.  0. 
d;  T.  P.  li.  Go.  167  U.  S.  479,  42  L.  ed.  — 

While  thus  deciding  that  under  the  Interstate  Commerce  Act, 
power  to  prescribe  rates  which  shall  control  in  the  future  has  in 
no  case  been  given  to  the  Commission,  it  is  conceded  that  the 
Act  has  given  the  Comniission  power  "  to  determine  what  in  ref- 
erence to  the  past,  was  reasonable  and  just,  whether  as  maximum 
or  minimum  or  absolute"  rates.  How  this  power  to  say  what 
was  reasonable  and  just  in  the  past  will  benefit  the  public,  correct 
any  abuse,  be  of  any  advantage  or  atford  any  relief  to  shippers 
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who  are  made  to  pay  whatever  unreasonable  rates  and  charges  tbe 
carriers  may  in  the  future  establish  or  continne  to  exact,  is  a  matter 
about  which  the  court  gives  no  information.  In  the  case  first  above 
cited  (162  U.  S.  184,  40  L.  ed.  935,  5  Inters.  Com.  Rep.  391),  the 
court  said:  '^  The  reasonableness  of  the  rate  in  a  given  case  de- 
pends on  the  facts,  and  the  function  of  the  Commission  is  to  con- 
sider the  facts  and  give  them  their  proper  weight"  What  is 
their  proper  weight  which  can  be  given  them  as  to  the  past! 
For  what  purpose  is  the  Commission  to  consider  them  I  How 
can  the  fact  that  the  rates  were  unreasonable  and  imjnst  in 
the  past  be  given  or  have  any  weight  while  like  unreasonable 
and  unjust  rates  are,  and  may  continue  to  be,  exacted  in  the 
future?  In  this  case  (162  IJ.  S.  184,  40  L.  ed.  985,  5  Inters. 
Com.  Hep.  391),  the  court  adopted  the  view  of  the  late 
Justice  Jackson  that  ^^  subject  to  the  two  leading  prohibitions 
that  their  charges  shall  not  be  unjust  or  unreasonable,  and  thiU 
they  shall  not  unjustly  discriminate  so  as  to  give  undne  prefer- 
once  or  advantage  or  subject  to  undue  prejudice  or  disadvantage 
persons  or  traffic  similarly  circumstanced,  the  Act  to  Regulate 
Commerce  leaves  common  carriers  as  they  were  at  common  law." 
We  are  here  advised  that  the  Act  to  Regulate  Commerce  sub- 
jected common  carriers  to  two  leading  prohibitions  to  which  they 
were  not  subject  at  common  law,  one  of  which  is  that  their 
charges  shall  not  be  unjust  or  unreasonable.  Until  the  court  de- 
cided to  the  contrary  in  the  Freight  Bureau  Cases  it  was  believed 
that  this  prohibition  meant  that  the  charges  of  common  carriers 
shall  not  be  unreasonable  and  unjust  in  the  future  or  after  the  time 
the  Act  was  passed.  In  these  later  cases  the  court  says :  "  The  fact 
that  the  carrier  is  given  the  power  to  establish  in  the  first  in- 
stance, and  the  right  to  change,  and  the  conditions  of  such  change 
specified,  is  irresistible  evidence  that  this  action  on  the  part  of 
the  carrier  is  not  subordinate  to  and  dependent  upon  the  judg- 
ment of  the  Commission."  But  it  is  nowhere  decided  or  claimed 
that  under  the  interstate  commerce  or  other  act  the  right  of  the 
carrier  to  establish  and  to  change  its  rates  is  subordinate  to  or  de- 
pendent upon  the  judgment  or  action  of  any  other  tribunal ;  and 
freed  from  the  judgment  and  made  independent  of  the  Commis- 
sion, interstate  carriers  are  not  subject  to  any  provision  of  law 
requiring  their  rates  and  charges  to  be  just  or  reasonable. 
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The  let  section  of  the  Act  to  Begulate  Oommerce  provides 
that  all  charges  made  for  any  transportation  service  ^^  shall  be 
reasonable  and  jnst ;  and  every  iinjost  and  unreasonable  charge 
for  such  service  is  prohibited  and  declared  to  be  unlawfal." 
Under  the  decision  of  the  Supreme  Court  no  charge  for  such  serv- 
ice is  prohibited.  Reasonable  and  just  rates  are  contemplated, 
not  required. 

Under  the  law  so  construed,  the  Commission  has  power  to  say 
what  in  respect  to  the  past  was  unreasonable  and  unjust ;  but  as 
to  rates  complained  of  as  unreasonable,  unjust  and  unlawful,  and 
BO  found  to  be  in  the  case  under  consideration  the  Commission 
can  make  no  provision  or  order  for  their  reduction  which  the 
courts  are  required  to  enforce  or  the  carriers  are  obliged  to  obey. 
Having,  in  the  light  of  these  decisions  given  the  facts  due  con- 
sideration, we  ascertained,  found  and  reported  the  rates  which 
would  be  reasonable  from  and  to  St.  Louis,  Springfield  and  Selig- 
tnan,  Mo.,  to  and  from  Eureka  Springs,  Ark.,  and  have  recom- 
mended that  the  carriers  reduce  and  conform  their  charges  to  the 
facts  so  found  and  reported.  This  recommendation  may  impress 
the  carriers  only  as  may  seem  to  accord  with  their  own  interests, 
since  in  the  present  state  of  the  law,  as  declared  by  the  court, 
common  carriers  have  the  power  to  establish,  change  and  exact 
rates  independent  of  the  judgment  of  the  Commission. 

The  court  concedes  to  the  Commission  power  under  the  Inter- 
state Commerce  Act  "to  determine  what,  in  reference  to  the 
past,  was  reasonable  and  just."  In  the  case  under  consideration, 
the  Commission  has  determined  that  the  rates  complained  of  and 
which  are  now  charged  by  the  defendants  were  in  the  past  and 
are  now  unjust,  unreasonable  and  in  violation  of  the  statute.  The 
duty  of  notifying  and  requiring  the  defendants  to  cease  and  desist 
from  such  violations  is  enjoined  upon  the  Commission  by  the 
following  provision  of  the  Act : 

"Sec.  15.  That  if  in  any  ease  in  which  an  investigation  shall  be 
made  by  said  Commission  it  shall  be  made  to  appear  to  the  satis- 
faction of  the  Commission,  either  by  the  testimony  of  witnesses 
or  other  evidence,  that  anything  has  been  done  or  omitted  to  be 
done  in  violation  of  the  provisions  ofthis  Act,  or  of  any  law  cog- 
nizable by  said  Commission,  by  any  common  carrier,  or  that  any 

injury  or  damage  has  been  sustained  by  the  party  or  parties  com- 
7  Inteiw.  Com.  21 
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plaining,  or  by  other  parties  aggrieved  in  consequence  of  any 
such  violation,  it  shall  be  the  duty  of  the  Commission  to  forth- 
with cause  a  copy  of  its  report  in  respect  thereto  to  be  delivered 
to  such  common  carrier,  together  with  a  notice  to  said  common 
carrier  to  cease  and  desist  from  such  violation." 
An  order  will  issue  in  accordance  with  these  conGlu8i<»iA. 
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NEW  YORK,  NEW  HAVEN  &  HARTFORD  RAILROAD 
COMPANY 

V. 

THOMAS  C.  PLATT  and  Marsden  J.  Perby,  Receivers  of 
the  New  York  &  New  England  Railroad  Company. 


(No.  383.) 


Decided  June  €6,  1897. 


1.  Rates  established  by  a  single  carrier  **  upon  its  route  "  and  shown  on  indi- 

vidual tariffs,  and  joint  rates  "  over  continuous  lines  or  routes  operated  by 
more  than  one  carrier"  shown  on  joint  tariffs,  are  the  rates  authorized  by 
section  6  of  the  Act  to  regulate  commerce,  and  required  to  be  posted  at 
stations  and  filed  with  the  Commission.  The  woid  "  joint,"  and  the  ex- 
press reference  in  the  statute  to  the  eewrcU  carriers  over  a  continuous  line 
and  the  joint  tariffs  which  they  establish^  import  concurrence  and  assent  in 
fixing  aggregate  rates  for  a  combined  service,  as  distinguished  from  the 
separate  rates  of  a  single  carrier  for  transportation  '*  upon  its  route." 

2.  Joint  rates  may  be  so  divided  between  the  carriers  that  each  receives  less 

than  its  established  local  rate,  or  so  that  the  full  local  charge  is  secured  by 
one  or  more  of  the  carriers,  the  other  party  or  parties  accepting  less  than 
local  rates,  but  whatever  the  basis  of  division,  the  essential  feature  of  such 
rates  is  that  the  connecting  carriers  have  agreed  or  mutually  consented  to 
carry  traffic  over  the  connecting  line  for  a  less  aggregate  charge  than  the 
sum  of  their  established  local  rates. 

8.  In  the  absence  of  some  agreement  or  understanding  with  a  connecting  line 
by  which  a  joint  tariff  of  rates  is  authorized,  a  given  carrier  cannot  law- 
fully publish  or  apply  any  other  rates  than  those  which  it  fixes  for  trans- 
portation between  points  reached  by  its  railroad;  and  the  rates  so  fixed  are 
the  only  lawful  rates  which  such  carrier  can  charge  for  any  transportation 
service  which  it  may  perform,  whether  the  traffic  carried  is  destined  to 
points  on  its  own  road  or  to  points  on  the  line  of  some  other  carrier. 

4.  A  carrier  which  h<i8  published  and  filed  its  rates  as  the  law  requires  may 
combine  such  rates  with  the  lawfully  established  rates  of  a  connecting  car- 
rier or  carriers,  and  thus  announce  the  aggregate  amount  for  which  traffic 
will  be  transported  from  points  on  its  railroad  to  points  on  the  line  of  such 
connecting  carrier  or  carriers;  but  one  carrier  cannot  lawfully  add  to  tlie 
duly  established  rates  of  another  carrier  any  amount  it  pleases  less  than 
its  own  local  rates,  and  publish  and  use  that  sum  as  a  through  rate  to 
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points  on  the  line  of  such  other  carrier  without  Its  consent.  Such  a 
through  rate  is  not  a  "joint  rate/*  for  joint  rates  can  be  made  only  by  con« 
currence  or  assent;  nor  is  it  a  combination  rate,  for  one  of  Its  component 
parts  has  no  legal  existence  or  sanction  as  a  separate  or  local  charge;  there 
must  be  lawful  rates  upon  each  of  the  roads  before  there  can  be  a  lawful 
combination  of  rates. 
6.  While  through  routes  and  reduced  through  rates,  which  would  facilitate 
the  movement  of  traffic  and  thereby  benefit  the  public,  are  in  some  cases 
prevented  by  the  unreasonable  refusal  of  carriers  to  unite  in  granting  such 
facilities,  and  the  statute  was  apparently  designed  to  require  connecting 
carriers  to  join  in  the  formation  of  through  routes  at  lower  aggregate  rates 
than  a  combination  of  locals,  the  machinery  necessary  to  accomplish  that 
purpose  is  not  provided,  and  the  Commission  has  repeatedly  called  atten- 
tion to  this  defect  in  the  law. 

6.  Defendant  published  a  schedule  purporting  to  be  a  joint  tariff  of  rates 
on  coal  from  a  point  on  its  road  to  a  number  of  destinations  reached 
by  the  complainant  railroad  company,  whereby  the  complainant  com- 
pany received  its  full  local  charges  to  said  destinations  from  junction 
points  with  defendant's  road,  and  the  defendant  accepted  the  remainder, 
which  was  in  each  instance  less  than  its  established  local  rate  from  the 
place  of  shipment  to  the  point  of  connection.  Complainant,  which  also 
carried  coal  to  the  same  destinations  by  a  longer  route  over  its  own  rails, 
thereby  securing  greater  compensation  than  was  afforded  from  coal  coming 
to  it  by  defendant's  road,  refused  to  unite  in  the  rates  named  by  defendant 
in  said  so-called  joint  tariff,  and  protested  against  the  use  of  such  rates  by 
a  connecting  carrier  as  unauthorized  and  unlawful  for  want  of  mutual 
consent.  Held:  That  the  complaint  should  be  sustained  and  the  defendant 
company  be  required  to  cease  and  desist  from  publishing  or  applying 
through  rates  to  points  on  complainant's  lines  which  are  less  than  the 
sums  of  their  respective  local  charges. 

Aldace  F,  Walker  for  complainant. 
F.  A.  Famham  for  respondent. 

Report  and  Opinion  of  the  Commission. 

Knapp,  Commissioner: 

It  is  alleged  in  the  complaint  in  this  proceeding  that  the  Re- 
ceivers of  the  defendant  company,  by  George  F.  Randolph,  their 
General  Traffic  Manager,  "  on  or  about  January  26, 1894,  issued  a 
sheet  purporting  to  be  a  special  interstate  joint  tariff  on  coal, 
naming  rates  on  coal  from  Newburgh,  New  York,"  a  station  on 
the  defendant  road,  to  a  considerable  number  of  towns  on  the 
lines  of  the  complainant  company  in  the  State  of  Connecticut, 
such  rates  being  applied  via  several  junction  points  where  the 
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two  roads  intersect;  that  the  defendant  company  and  its  receiv- 
ers have,  "  since  the  issue  of  said  so-called  joint  tariff  on  coal," 
used  the  same  as  a  legal  tariff  and  are  now  undertaking  to  do 
business  under  the  rates  named  therein ;  that  the  complainant 
has  never  consented  to  the  issue  of  said  tariff,  and  that  no  rates 
on  coal  from  Kewburgh,  by  way  of  the  New  York  &  New 
£ngland  road  to  points  on  complainant's  lines,  have  been  author- 
ized by  it,  "  other  than  the  local  rates  of  the  two  roads  from 
Newburgh  to  points  of  connection  and  from  said  points  of  con- 
nection to  the  destinations  to  be  reached ; "  and  that  in  '^  said  s(h 
called  joint  tariff-'  the  defendant  company  "charges  for  the 
haul  upon  its  road  from  Newburgh  to  the  connection  points  be- 
tween the  two  roads  less  than  its  local  tariff  rates  from  New- 
burgh to  said  points  of  connection." 

In  its  prayer  for  relief  the  complainant  asks,  "  That  the  New 
York  &  New  England  Eailroad  Company,  and  the  receivers 
thereof,  be  required  to  file  with  the  Commission  a  copy  of  any 
contract,  agreement  or  arrangement,  it  or  they  may  claim,  to  have 
with  the  New  York,  New  Haven  &  Hartford  Kailroad  Company 
in  relation  to  the  traffic  covered  by  the  tariff  "  in  question,  "  war- 
ranting the  issue  of  said  tariff,  or  otherwise  show  authority  for 
such  issue,  and  failing  to  file  a  copy  of  any  contract,  agreement 
or  arrangement,  or  show  satisfactory  authority  for  the  issue  of 
said  tariff,  that  the  Commission  will,  (1)  order  said  tariff  canceled 
forthwith,  and,  (2)  will  order  the  New  York  &  New  England 
Railroad  Company  and  the  receivers  thereof,  to  desist  from  fur- 
ther undertaking  to  do  business  upon  the  rates  named  in  said 
tariff,  or  upon  any  other  terms  than  the  sums  of  the  local  rates 
of  the  two  companies  in  the  absence  of  any  authority  by  compe- 
tent officers  of  the  two  railroads  for  the  issue  of  a  joint  tariff 
under  contract,  agreement  or  arrangement  filed  with  the  Com- 
mission in  accordance  with  the  provisions  of  section  6  of  the  Act 
to  Regulate  Commerce." 

All  the  allegations  of  the  complaint  are  admitted  by  the  answer 
except  the  allegation  that  the  complainant  has  never  consented 
to  the  issue  of  the  tariff  in  question.  In  answer  to  this  allega- 
tion reference  is  made  to  the  fact  that  under  said  tariff  the  rates 
from  points  of  connection  to  destinations  on  complainant's  road 
are  its  regular  published  local  rates,  and  the  answer  avers  "  that 
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the  New  York,  New  Haven  &  Hartford  Kailroad  Company  has 
consented  to  the  issue  of  said  tariff,  and  has  authorized  the  same, 
by  making  and  holding  out  to  the  public  its  tariff  rates  from  the 
various  junction  points  in  question  to  the  various  points  on  the 
line  of  said  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany mentioned  in  said  joint  tariff."  And  in  connection  with 
the  admitted  fact  that  defendant's  proportions  of  the  through  or 
combined  rates  are  less  than  its  local  rates  from  Newburgh  to 
points  of  connection,  it  is  alleged  ''  that  the  amounts  so  received 
by  it  are  its  proportions  of  the  charges  for  contracts  for  through 
tranisportation^  whicli  contracts  it  is  placed  in  position  to  make 
by  the  action  of  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company  in  making  and  holding  out  its  local  tariff  rates  as 
aforesaid."  It  is  further  claimed  by  the  defendant  "  that,  in 
publishing  and  doing  business  under  the  joint  tariff  complained 
of,  it  is  merely  following  a  custom  which  is,  and  for  a  long  time 
has  been,  universal  among  the  railroads  throughout  the  country, 
which  is  not  in  any  respect  contrary  to  the  provisions  of  the  Act 
to  liegulate  Commerce  or  to  the  spirit  of  said  Act,  which  under 
no  circumstances  can  be  injurious  to  any  carrier  or  to  the  public 
or  to  any  portion  thereof,  or  can  affect  any  discrimination  against 
any  carrier  or  any  portion  of  the  public,  but  which  on  the  other 
hand  must  in  every  case  be  advantageous  to  the  public." 

The  controversy  arises  upon  facts  which  are  wholly  undisputed 
and  which  are  found  as  follows : 

FACTS. 

1.  The  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany and  the  New  York  &  New  England  Railroad  Company  are 
severally  interstate  common  carriers  by  rail  and  concededly  sub- 
ject to  the  Act  to  Regulate  Commerce. 

2.  Prior  to  the  commencement  of  this  proceeding  the  defend- 
ants  Thomas  C.  Piatt  and  Marsden  J.  Perry  had  been  duly  ap- 
pointed receivers  of  the  New  York  &  New  England  Railroad 
Company,  and  as  such  receivers  they  were  in  possession  of  and 
operating  the  road  of  said  company  when  this  case  was  heard  and 
submitted. 

3.  On  or  about  January  26, 1894,  the  General  Traffic  Manager 
of  said  company  and  the  Receivers  thereof  issued  the  tariff  in 
question,  the  material  portion  of  which  is  as  follows: 
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NEW  YORK  &  NEW  ENGLAND  RAILROAD. 

IHTEB8TATB  JoiNT  TaBIFF  ON  COAL,  FrOM  NeWBUBGH,  N.  T., 

To  the  Following  Points  on  the 
Nbw  Tobk,  Nbw  Haybn  &  Habtford  Railboad. 


To 


Per 
OroMTon. 


Wftlerbury. 


Union  City,  Ck>nnecticat $1.45 

Nanyatuck, 

Beacon  Falls, 

Seymour, 

Oakville, 

Watertown, 

Waterville, 

Tbomaston, 

Campville, 

East  Litchfield. 

Farriogton, 

BurrviTle, 

Winsted, 


c« 

C( 

II 

C( 

•< 
«l 
cc 
«« 
«« 
l( 


1.45 
1.47 
1.47 
1.66 
1.56 
1.49 
1.67 
1.70 
1.70 
1.70 
1.70 
1.70 


Via 

Mew  Britoin/ 


f  Berlin. 
East  Berlin. 
Middletown. 
Middlefield, 
Portland, 
Cobalt. 

East  Hampton, 
West  Chester, 


Connecticut $1.47 

1.47 


i« 
«< 
<i 
tt 
i« 
«< 
(( 


1.47 
1.50 
1.52 
1.52 
1.52 
1.57 


Via 
Bartford. 


f  Windsor, 
Windsor  Locks, 
Suffleld. 
Warehouse  Point, 
Thompsonville, 
Newington. 
Wethersfield. 
South  Wethersfield, 
Rocky  Hill, 
Cromwell, 
Higganun, 
Haddam, 
Arnolds. 
Godspeeds, 


Connecticut $1.45 

"    '      1.47 

«i 


<« 
i( 
i« 
«« 
«« 
«t 
«t 
«« 
i« 
i« 
II 


1.47 
1.47 
1.47 
1.46 
1.54 
1.54 
1.54 
1.55 
1.55 
1.55 
1.55 
1.55 


Via 


wmu^M.  \^^^:^,^ 


(  Chestnut  Hill,  Connecticut $1.67 

1.6» 

1.69 

Charges  must  be  prepaid. 

GEORGE  F.  RANDOLPH, 

Qeneral  Traffic  Manoffer. 
Cotton,  Jany.  26.  1894. 

4.  After  the  issne  of  said  tariff  the  defendant  company  and  its 
t'eceivers  nsed  the  same  as  an  interstate  tariff  on  coal,  and  were 
engaged  in  transporting  that  commodity  at  the  rates  named  in 
inch  tariff  at  the  time  this  case  was  heard  and  submitted. 
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5.  The  complainant  company  has  never  authorized  the  issne  of 
this  tariff  or  consented  to  the  thron^li  transportation  of  coal  at  the 
rates  named  therein. 

6.  No  rates  have  been  established  for  the  transportation  of  coal 
from  the  junction  points  of  the  two  roads  to  points  on  complain- 
ant's lines  named  in  said  tariff,  except  the  loc^l  rates  of  the  com- 
plainant company. 

7.  The  rates  from  Newburgh  to  destination  points  named  in 
said  tariff  are  less  than  the  sums  of  the  local  rates  of  the  two 
roads  from  Newburgh  to  such  destinations  respectively ;  and  as 
the  complainant  company  received  in  every  case  its  full  local  rate 
from  the  junction  points  to  the  several  destinations,  it  follows  that 
the  defendant  road  received  less  for  the  haul  from  Newburgh  to 
the  several  junctions  than  its  own  local  rates  from  Newbui^h  to 
such  junctions  respectively. 

8.  The  amount  received  by  the  defendant  road  for  the  haul  to 
any  given  junction  point  was  not  uniform  but  varied  according 
to  the  destination  of  the  shipment.  For  example,  the  charge 
from  Newburgh  to  Waterbury  was  85  cents  on  coal  destined  to 
Union  City  and  67  cents  on  coal  destined  to  Beacon  Falls,  the 
local  rate  from  Newburgh  to  Waterbury  being  $1.20. 

9.  The  complainant  company  carries  coal,  which  it  receives 
from  connecting  carriers  at  thi5  city  of  New  York  or  in  tliat 
vicinity,  to  the  various  destinations  named  in  the  tariff  in  ques- 
tion, and  has  established  and  published  tariffs  for  such  carriage. 
When  coal  reaches  these  destinations  by  this  route  the  complain- 
ant secures  a  much  longer  haul  over  its  own  rails  and  conse- 
quently a  much  greater  compensation  than  it  obtains  when  coal 
reaches  the  same  places  via  Newburgh  and  the  junction  points 
named  in  said  tariff. 

10.  The  tariff  in  question  does  not  disclose  how  much  either 
C4irrier  receives  for  its  share  of  the  through  transportation,  but 
gives  only  the  aggregate  rates  from  Newburgh  to  the  varions 
named  destinations,  and  there  appears  to  be  no  publication  in  any 
form  or  manner  which  shows  the  separate  rates  of  the  defendant 
com])any  for  its  portion  of  the  haul  in  such  cases.  It  is  to  be  ob- 
served, however,  that  this  tariff  is  signed  only  by  the  traffic  man- 
ager of  the  defendant  company  and  contains  nothing  implying 
that  its  issue  was  authorized  bj  complainant,  except  the  use  of 
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the  word  ^^ joint"  in  connection  with  the  announcement  of 
throngh  rates  to  points  on  complainant's  line.  While  the  publica- 
tion of  this  tariff  was  without  authority  from  the  complainant, 
there  appears  to  have  been  no  intention  on  the  part  of  the 
defendant  company  or  its  receivers  to  misrepresent  the  facts  or 
otherwise  mislead  the  public 

Conclusions. 

The  Act  to  Begulate  Commerce  mentions  two  kinds  or  classes 
of  rates,  namely,  rates  established  by  a  single  carrier  ^'upon  its 
route,"  and  joint  rates  "over  continuous  lines  or  routes  operated 
by  more  than  one  carrier."  Is  the  tariff  in  question  a  tariff  of 
joint  rates?    The  6th  section  of  the  Act  contains  this  provision: 

"In  cases  where  passengers  and  freight  pass  over  continuous 
lines  or  routes  operated  by  more  than  one  common  carrier,  and 
the  several  carriers  operating  such  lines  or  routes  establish  joint 
tariffs  of  rates  or  fares  or  charges  for  such  continuous  lines  or 
routes,  copies  of  such  joint  tariffs  shall  ...  be  filed  with 
said  Commission." 

The  use  of  the  adjective  "joint"  in  this  connection  implies  that 
the  tariff  to  which  it  is  applied  is  the  result  of  agreement  or  mu- 
tual consent,  and  this  implication  is  strengthened  by  express  ref- 
erence to  the  several  carriers  over  a  continuous  line  and  the  joint 
tariffs  which  they  establish.  These  terms  import  concurrence  and 
assent  in  fixing  aggregate  rates  for  a  combined  service,  as  distin- 
guished from  the  separate  rates  of  a  single  carrier  for  transporta- 
tion "upon  its  route." 

It  was  held  by  the  Commission  in  Lehmanm,,  H,  & 
Co.  V.  Texas  &  P.  R.  Co.  5  I.  C.  C.  Rep.  44,  3  Inters. 
Com.  Rep.  706,  that  a  schedule  of  rates  from  New  Or- 
leans to  San  Francisco,  designated  a  "joint  freight  tariff," 
issued  by  the  New  Orleans  Traffic  Association,  the  com- 
panies composing  which  operated  roads  leading  out  of  New 
(Orleans  but  not  extending  to  Kansas  City^  "did  not  establish 
as  provided  by  section  6  of  the  Act  to  Regulate  Commerce  a 
joint  tariff  of  rates  and  charges  on  a  continuous  line  from  New 
Orleans  to  Kansas  City,"  between  the  roads  of  said  association  or 
any  of  them  and  the  outside  road  or  roads  over  which  tlie  trans- 
portation had  to  be  continued  from  the  termini  of  the  former 
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roads  on  to  Kansas  City,  the  latter  road*  fu^  having  united  in 
^aid  tariff.  In  a  subsequent  decision  rendered  in  September, 
1S94 :  "/w  the  Matter  of  the  Form  and  ContenU  of  Hate 
S*:hedule4f  and  the  Authority  for  Making  and  Filing  Joint  Tar- 
ffji,-'  (G  Inters.  Com.  Rep.  267),  the  Commission,  speaking  of  the 
joint  tariffs  referred  to  in  section  6  of  the  Act,  stated  its  views  as 
follows: 

^*Such  tariffs  necessarily  imply  an  agreement  between  two  or 
more  carriers  by  virtue  of  which  they  offered  their  united  serv- 
ices at  the  rates  named  therein.  They  must  have  entered  into 
contract  relations  with  each  other,  by  express  stipulation  or  mu- 
tual understanding,  which  impose  upon  the  several  parties  thereto 
the  obligation  to  accept,  for  the  transportation  proposed  by  them, 
the  aggregate  charge  stated  in  their  advertised  schedules.  •  .  • 
If  one  carrier  files  a  tariff  purporting  to  establish  joint  rates  with 
other  carriers  when  no  agreement  therefor — express  or  implied — 
exists  between  them,  such  carrier  transcends  its  anthority,  mis- 
represents the  facts  and  misleads  tlie  public." 

As  complainant  has  not  agreed  to  the  through  rates  named  in 
the  tariff  in  question  nor  assented  to  its  publication,  we  hold  that 
it  is  not  a  ^^joint  tariff"'  within  the  meaning  and  contemplation  of 
section  6  of  the  Act. 

In  this  connection  reference  may  properly  be  made  to  other 
provisions  of  this  section,  as  follows: 

•'Tliat  every  common  carrier  subject  to  the  provisions  of  this 
^'  Act  shall  print  and  keep  open  to  public  inspection  schednles 
'^  showing  the  rates  and  fares  and  charges  for  the  transportation 
"  of  passengers  and  property  which  any  such  common  carrier  has  ee- 
''  tablished  and  which  are  in  force  at  the  time  uj>on  its  route.  The 
''  schedules  printed,  as  aforesaid,  by  any  such  common  carrier  shall 
"'  plainly  state  the  places  uj)on  its  railroad  between  which  prop> 
^'  erty  and  passengers  will  be  carried,  and  shall  contain  the  classi- 
^^  fication  of  freight  in  force,  and  shall  also  state  separately  the 
^'  terminal  charges  and  any  rules  or  regulations  which  in  any  wise 
^^  change,  affect,  or  determine  any  part  or  the  aggregate  of  snch 
"  aforesaid  rates  and  fares  and  charges." 


"  It  shall  be  iiidawful  for  such  common  carrier  to  chaise,  de- 
'^  mand,  collect  or  receive  from  any  person  or  persons  a  greater  or 
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"*  less  compensation  for  the  transportation  of  passengers  or  prop- 
**  erty,  or  for  any  services  in  connection  therewith,  than  is  »pecir 
^^fied  in  such  pxillished  schedule  of  rateSj  fares  and  charges  as 
"  mav  at  the  time  be  in  force." 

Rates  upon  a  carrier's  own  road,  therefore,  which  are  not  pub- 
lished in  accordance  with  these  provisions,  are  forbidden  by  the 
Act,  no  matter  how  reasonable  or  advantageous  to  the  public  they 
may  appear  to  be.  This  requirement  of  publicity,  as  the  Com- 
mission lias  frequently  observed,  is  obviously  of  great  importance 
if  not  absolutely  essential  to  the  enforcement  of  the  substantive 
provisions  of  the  statute.  As  the  tariff  complained  of  does  not 
show  the  charges  of  the  defendant  company  for  the  haul  "  apon 
its  route,"  it  must  for  that  reason  also  be  declared  illegal. 

We  are  further  of  the  opinion  that  the  rates  under  considera- 
tion— independent  of  the  form  or  contents  of  the  tariff  in  ques- 
tion— are  nnanthorized  by  the  Act.  The  defendant  company  is, 
of  course,  at  liberty  to  make  and  publish  any  rates  it  chooses  for 
transportation  "  upon  its  route,"  but  such  rates  must  be  uniform 
for  the  same  service  and  available  to  all  shippers  alike.  What- 
ever rates  it  sees  fit  to  accord  are  rates  for  carriage  an  its  rail- 
road, and  must  be  applied  as  well  to  traffic  destined  to  points  on 
connecting  roads  as  to  traffic  delivered  at  its  own  stations.  In 
the  absence  of  some  agreement  or  understanding  with  a  connect- 
ing line  by  which  a  joint  tariff  is  authorized,  a  given  carrier  can- 
not, in  our  judgment,  lawfully  publish  or  apply  any  other  rates 
than  those  which  it  fixes  for  transportation  between  the  points 
reached  by  it;  and  the  rates  so  fixed  are  the  only  lawful  rates 
which  such  carrier  can  charge  for  any  transportation  service  which 
it  may  perform,  whether  the  traffic  carried  is  destined  to  points 
on  its  own  line  or  to  points  on  the  line  of  some  other  carrier. 

It  is  not  doubted  that  an  individual  carrier,  whose  rates  have 
been  published  and  filed  as  the  law  requires,  may  combine  those 
rates  with  the  lawfully  established  rates  of  a  connecting  carrier 
or  carriers,  and  thus  announce  the  aggregate  amount  for  which 
traffic  will  be  transported  from  points  on  the  line  of  such  indi- 
vidual carrier  to  points  on  the  line  of  a  connecting  carrier  or  car- 
riers. In  such  case  the  through  rate  named  is  the  sum  of  two  or 
more  separate  or  local  rates,  each  of  which  has  been  legally  estab- 
lished for  the  separate  service  which  each  of  the  carriers  under- 
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takes  to  perform.  As  throagh  rates  of  this  character  are  not  the 
result  of  agreement  between  connecting  lines,  bnt  faaTe  their  ori- 
gin in  separate  and  independent  action,  it  is  plain  that  their  an- 
nouncement and  application  bv  one  carrier  reqoires  no  agreement 
or  consent  by  any  other  carrier.  This  appears  to  be  precisely 
what  was  meant  by  Judge  Cooley  in  his  letter  of  May  24^  1890, 
wherein  he  said : 

'*  Where  rates  are  exclusively  over  the  line  of  one  company,  the 
concurrence  of  another  is,  of  course,  not  necessary ;  but  I  do  not 
understand  that  there  is  anything  improper  or  illegal  in  any  carrier 
that  fias  estahlUhed  any  raie^  upon  its  oicn  line  giving  rates  to 
points  upon  the  lines  of  other  roads,  making  those  rates  by  the 
addition  of  its  own  legally  established  rates  to  those  which  pre- 
vail and  which  in  the  same  way  are  legally  established  upon  the 
liricri  of  the  other  road.  In  other  words,  a  combination  of  rates 
/////'//?  in  that  taanner  is  perfectly  legal,  and  the  publication  of 
tlie  combination  by  any  one  of  the  carriers,  although  it  has  not 
been  agreed  to  Ixrtween  them,  might  not  only  be  legal  but  a  great 
convenience  to  the  public.  Now  I  do  not  understand  whether 
the  St.  Louis  <fe  San  Francisco  Railway,  in  the  new  rate  sheet  is- 
sued bv  them,  assumed  to  make  anv  chani^e  in  the  rates  estab- 
li.shed  by  any  other  company.  It  is  consistent  with  the  rate  sheet 
tliat  all  they  did  was  to  reduce  their  own  local  rates,  and  then  in 
making  rates  to  and  from  Chicago  to  add  the  prevailing  I^al 
rates  beyond  their  own  line.  If  this  was  all  they  did,  and  if  they 
piMi^fhrJ  their  ow7i  reduced  rates  legally^  they  would  not  seem 
to  have  violated  the  law.  .  .  .  Such  a  rate  is  not  a  joint  rate, 
it  is  a  mere  combination  of  local  rates.  The  rates  combined  are 
supposed  to  have  been  legally  published." 

But  it  by  no  means  follows  that  one  carrier  can  add  to  the  duly 
established  rates  of  another  carrier  any  amount  itjplecLses^  less 
than  its  own  local  rates,  and  publish  and  use  that  sum  2a  9,  XXiron^ 
rate  to  points  on  the  line  of  such  other  carrier.  Such  a  through 
rate  is  neither  a  joint  rate  nor  a  combination  rate.  It  is  obviously 
not  a  joint  rate,  for  joint  rates  can  be  made  only  by  the  concur- 
rence or  assent  of  connecting  carriei*s.  It  is  not  a  combination 
rate,  for  one  of  its  component  parts  has  no  legal  existence  or  sanc- 
tion as  a  separate  or  local  rate.  There  must  be  lawful  rates  upon 
ea  .h  of  the  roads  before  there  can  be  a  lawful  combination  of 
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rates.  £very  road  is  free  to  make  its  own  rates,  bnt  no  road  of 
its  own  accord  can  charge  more  or  accept  less  than  its  own  rates 
for  any  service  it  may  render.  The  local  rates  of  one  road  may  be 
combined  with  the  local  rates  of  another  road  for  the  purpose  of 
naming  througli  rates  which  are  merely  the  snms  of  two  or  more 
local  rates,  and  no  other  or  different  through  rates  can  be  legally 
applied  except  by  the  mntual  consent  of  connecting  roads  or  an 
implied  agreement  arising  from  their  relations  and  previous  course 
of  business.  A  through  rate  made  by  such  concurrent  action  is 
the  '^ joint"  rate  mentioned  in  the  statute.  It  may  be  a  rate  in 
the  division  of  which  each  of  the  participating  parties  receives 
less  than  its  established  local  rates,  or  it  may  be  so  divided  that  one 
or  more  of  them  receives  full  locals,  the  other  party  or  pai*tie8 
accepting  less  than  local  rates.  Whatever  the  basis  of  division, 
the  essential  feature  of  a  joint  rate  is  that  connecting  roads  have 
agreed  or  mutually  consented  to  carry  traffic  from  points  on  one 
road  to  points  on  another  road  for  an  aggregate  charge  which  is 
less  than  the  sum  of  their  local  charges  between  the  same  points. 
Without  such  agreement  or  consent  neither  of  them  has  authority 
to  name  or  allow  a  lower  through  rate  than  the  combination  of 
their  locals. 

This  construction  of  the  law  seems  to  be  in  accord  with  the 
views  heretofore  expressed  by  the  Commission.  In  Chamber 
of  Commerce  v.  Flint  d:  P.  Jit.  li.  Co.  2  I.  C.  C.  Rep.  553, 
2  Inters.  Com.  Kep.  393,  the  rate  in  question  was  from  Min- 
neapolis to  eastern  seaboard  points.  This  rate  was  made  by  add- 
ing the  local  rate  from  Minneapolis  to  Milwaukee  to  a  joint  rate 
less  than  the  sum  of  the  locals  from  Milwaukee  to  eastern  points. 
The  goods  were  shipped  on  a  through  bill  of  lading  which  speci- 
fied the  total  through  rate  and  the  divisions  received  by  each  road. 
It  was  contended  that  since  the  rate  from  Minneapolis  to  Mil- 
waukee was  a  local  rate  the  entire  rate  from  Minneapolis  to  the 
eastern  point  was  not  a  through  rate,  but  that  the  through  rate 
ai)])lied  only  from  Milwaukee  to  the  eastern  destination.  The 
Coiiiniission  held  otherwise,  and  in  discussing  the  question  said  on 

**  The  through  bills  of  lading,  the  fixed  total  rate,  the  waybill, 
the  expense  bill,  the  course  of  business  between  the  parties  by 
wliich  the  contract  of  shipment  was  performed  from  the  point  of 
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oriii^in  to  destination  made  it  a  through  rate.  Names  are  nothing 
in  sucli  a  transaction.  The  law  looks  at  the  elements  and  substance 
of  the  transaction  itself.  The  through  bill  of  lading  issued  by 
tlie  initial  carrier,  in  which  it  was  shown  what  the  rate  was,  and 
that  the  carriers  would  transport  Mie  freight  from  Minneapolis 
to  Milwaukee  and  east  to  destination,  was  a  contract  with  the 
shipper  for  a  through  rate.  The  proposal  of  the  initial  carrier 
was  accepted  by  the  defendants  and  their  connecting  lines 
when  they  took  the  freight  at  Milwaukee  and  transported  it  to 
New  York  upon  their  agreed  rate  of  25^  cents  per  handred 
pounds,  and  it  then  became  an  executed  contract,  and  performed 
according  to  the  well-known  and  published  course  of  business  of 
these  carriers.  The  shipper  had  contracted  for  the  through  rate, 
and  had  received  it." 

It  will  be  noticed  that  here  the  previous  course  of  business  be- 
tween the  carriers  was  held  to  constitute  an  implied  agreement 
for  a  through  rate.  Later  in  the  case  (page  568  [398]),  the  Com- 
mission furtlier  said : 

"Through  rates,  like  any  other  agreements  that  parties  compe- 
tent  to  contract  may  make,  admit  of  very  great  variety  in  the  forma 
they  may  assume.  In  one  shape  or  another,  they  are  in  very  gen- 
eral use  upon  American  roads,  and  in  the  case  of  long  hauls  are 
one  of  the  necessities  of  the  situation.  Commerce  and  trade  re- 
quire them,  and  competition  compels  them.  Such  rates,  when 
reasonable  and  fairly  adjusted  in  their  relations  to  local  business, 
are  greatly  favored  in  the  law,  because  they  furnish  cheapened 
rates  and  greater  facilities  to  the  public,  while,  at  the  same  time, 
they  give  increased  employment  and  earnings  to  a  larger  number 
of  carriers." 

Here  it  will  be  observed  that  the  through  rate  is  treated  as  an 
agreement  between  diiferent  carriers. 

In  discussing  the  case  of  the  Little  Rock  <&  M,  R.  Co,  v.  Ithst 
Tennessee,  F.  d&  G.  R.  Co.  3  I.  C.  C.  Rep.  1,  2  Inters.  Com.  Rep. 
454,  the  Commission  said  on  page  17  (460): 

"In  respect  to  this  question  the  Commission  in  the  present  case 
has  for  the  first  time  been  required  to  express  its  views  on  the 
construction  of  the  law  ;  and  it  believes  that  while  it  was  appar- 
ently the  intention  of  Congress  to  require  the  establishment  and 
maintenance  of  a  through  route  with  through  rates,  in  cases  like 
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the  one  now  nnder  consideration,  nevertheless  the  Act  in  its  pres- 
ent form,  and  in  the  absence  of  the  necessary  machinery,  is  inade- 
quate to  satisfactorily  accomplish  the  result  without  the  co-opera- 
tion of  carriers  in  arranging  for  the  division  of  rates  and  other 
necessary  agreements." 

In  Chicago,  R,  L  <&  P.  B.  Co.  v.  Chicago  dh  A.  R,  Co,  8  I. 
C.  C.  Kep.  450,  2  Inters.  Com.  Rep.  721,  on  page  462  (725)  it 
was  said: 

"We  have  no  doubt  of  the  right  of  carriers  to  agree  upon 
through  rates  which  shall  be  different  from  and  lower  than  the 
sum  of  the  locals.  The  principle  has  frequently  been  considered 
and  applied  in  cases  passed  on  by  the  Commission." 

In  Re  Clark,  3  I.  C.  C.  Rep.  649,  2  Inters.  Com.  Rep,  797,  it 
was  said  at  page  650  (797) : 

"It  it  indispensably  necessary  in  interstate  traflBc  that  the  con- 
sent of  each  of  several  lines  over  which  freight  is  to  be  carried 
should  be  had  in  the  establishment  and  operation  of  what  is  called 
through  rates.'  Such  rates  are  the  subject  of  agreement,  and  for 
their  existence  depend  upon  agreement." 

It  may  be  said  that  in  these  cases  the  term  ^^throngh  rate"  is 
incorrectly  used,  as  the  rates  referred  to  are  more  properly  de- 
scribed as  "joint  rates."  Such  a  distinction,  however,  cannot  al- 
ways be  observed,  since  there  may  be  a  through  rate  which  is 
made  by  the  combination  of  local  rates  as  well  as  a  through  rate 
which  results  from  an  agreement,  express  or  implied,  for  a  joint 
tariff.  The  point  of  importance  is  that  »uch  an  agreement  is  found 
in  every  case,  and  is  involved  in  every  definition  of  terms,  when 
the  aggregate  rate  is  less  than  the  sum  of  local  rates. 

It  is  argued  with  much  earnestness  that  as  the  method  of  rate- 
making  in  question  is  not  expressly  prohibited,  and  as  that 
method  is  alleged  to  operate  to  public  advantage,  it  ought  to  be 
sanctioned  by  the  Commission.  We  are  unable  to  yield  assent  to 
this  proposition,  because  the  practice  sought  to  be  approved  ap- 
pears to  be  forbidden  by  necessary  implication  from  the  provi- 
sions of  the  statute.  The  first  paragraphs  of  section  6,  as  amended 
March  2,  1889,  apply  exclusively  to  the  rates  which  each  carrier 
has  established  for  transportation  "upon  its  route."  They  re- 
quire the  printing  and  posting  of  schedules,  fix  the  time  of  notice 
of  any  advance  or  reduction  in  rates,  and  prescribe  the  manner  in 
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which  proposed  changes  shall  be  made  known  to  the  public  The 
fourth  paragraph — in  the  language  above  quoted — enjoins  the  ob- 
servance of  the  rates  so  established  by  making  it  unlawful  for  any 
such  carrier  to  charge  a  greater  or  a  less  sum  for  its  services  than  is 
specified  in  its  published  schedule. 

This  broad  and  unqualified  prohibition  constitutes  the  general 
rule  of  the  statute.  Read  in  connection  with  the  preceding  pro- 
visions, it  seems  to  deny  the  right  contended  for  by  the  defend- 
ant coiiii)any.  If  this  comprised  all  the  authority  and  obligation 
of  carriers  in  regard  to  rates  and  schedules,  it  could  hardly  be 
claimed  that  the  rates  under  consideration  are  authorized  or  per- 
mitted by  the  Act.  But  the  subsequent  paragraphs  of  this  sec- 
tion, so  far  as  they  are  material  to  the  present  question,  merely 
qualify  the  rule  in  one  respect,  and  are  in  the  nature  of  an  excep- 
tion to  its  plain  and  positive  requirements.  Their  effect  is  to  al- 
low connecting  carriers,  by  agreement  or  mutual  consent,  to  es- 
tablish joint  rates  for  joint  and  continuous  service  which  are  lower 
than  the  sums  of  their  local  rates.  The  exception  created  by  these 
provisions  sanctions  a  recognized  and  definite  class  of  through 
rates,  namely,  those  resulting  from  the  concurrent  action  of  two 
or  more  carriers,  but  it  furnishes  no  warrant  for  another  and  dif- 
ferent class  of  rates  not  covered  by  its  terms  or  included  within  its 
obvious  purpose.  As  the  exception  confers  no  authority  for  the 
method  of  rate-making  complained  of  in  this  case,  that  method 
must  be  deemed  unlawful  under  the  prohibition  of  the  general 
rule. 

Nor  are  we  convinced  that  the  rule  ought  to  be  otherwise.  In 
our  judgment  it  may  well  be  doubted  whether  the  principle  of 
rate-making  for  which  the  defendant  contends  would  on  the  whole 
promote  the  interest  of  the  public  or  the  railroads.  If  it  be  ad- 
mitted that  one  carrier  can  make  through  rates  to  points  on  the 
line  of  another  carrier,  without  the  latter's  consent,  which  are  less 
than  the  sum  of  their  respective  locals,  it  must  follow  that  a  given 
carrier  can  have  an  indefinite  number  of  rates  to  any  point  of 
junction  with  another  carrier,  those  rates  varying  with  the  dif- 
ferent destinations  of  the  traffic  beyond  such  junction  point. 
Upon  that  theory  there  might  be  as  many  rates,  for  the  same  dis- 
tance and  t'^o  same  traffic,  as  there  were  destinations  for  that 
traffic ;  and  it  would  not  matter  by  what  means  the  transporta- 
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tion  was  eflfected  after  leaving  the  line  of  the  initial  carrier.  It 
might  be  further  conveyed  by  rail,  or  by  water,  or  hauled  in 
wagon-loads  to  final  destination.  The  cars  in  which  the  traffic 
was  originally  loaded  might  go  through,  as  in  this  case,  or  there 
might  be  unloading  at  some  point  on  the  initial  line  and  transfer 
to  other  and  diflferent  vehicles  for  the  purpose  of  continuing  the 
transportation. 

It  is  the  essence  of  defendant's  contention,  as  appears  to  us, 
that  a  carrier  subject  to  the  Act  may  accept  less  than  its  estab- 
lished local  rates,  or  at  least  publish  and  use  a  through  tariff 
which  gives  it  less  than  such  local  rates,  on  any  traffic  and  to  any 
point  on  its  line,  without  the  consent  of  any  other  carrier,  pro- 
vided that  traffic  is  destined  to  some  point  beyond  or  off  the  line 
of  such  carrier.  If  this  can  lawfully  be  done,  the  converse  prop- 
osition is  necessarily  involved  and  equally  correct,  that  a  carrier 
subject  to  the  Act  may,  without  the  consent  of  any  other  carrier, 
issue  and  apply  a  tariff  under  which  it  receives  less  than  its  pub- 
lished locals  on  any  traffic  and  from  any  point  on  its  line,  pro- 
vided that  traffic  originates  at  some  point  beyond  or  off  its  own 
line  and  is  brought  to  it  by  some  other  carrier.  In  other  words, 
such  a  carrier  may  have  an  indefinite  number  of  rates  on  the 
same  traffic  and  between  the  same  points  on  its  line  if  the  trans- 
portation service  on  that  traffic  is  not  wholly  performed  by  it, 
but  partly  performed  by  other  and  varying  agencies  according  as 
such  traffic  may  have  different  points  of  origin  or  destination.  It 
would  also  follow  that  any  carrier  which  has  established,  in  the 
manner  required  by  law,  rates  of  transportation  "  upon  its  route  " 
may  be  made  an  unwilling  party  to  through  rates  of  endless  vari- 
ety, at  the  option  of  other  carriers  which  are  under  no  restraint 
except  their  own  interest.  Such  a  rule  of  rate-making  is  open  to 
many  objections  and  liable  to  lead  to  many  abuses.  Its  operation 
might  be  beneficial  in  some  instances,  but  in  a  majority  of  cases  we 
apprehend  it  would  be  more  likely  to  aid  the  discriminating  prac- 
tices which  the  Act  seeks  to  prevent.  It  is  a  rule  which  finds  little 
support  in  any  just  consideration  of  public  advantage.  If  one  car- 
rier can  make  through  rates  over  the  lines  of  other  carriers  with- 
out their  consent,  there  is  no  practical  limit  to  the  extent  to  which 
that  right  may  be  exercised.  If  the  mere  circumstance  of  vary- 
ing origin  or  destination  of  traffic  justifies  varying  charges  for 
7  b^TEKS.  Com.  22 
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the  »arae  eervioe,  And  if  a  given  carrier  can  imke  thron^fa  rates 
whenever  and  wherever  it  pleases,  prorided  onlv  that  participat- 
ing carriers  gnbject  to  the  Act  receive  their  established  locals,  a 
most  effective  means  is  provided  for  the  disturbance  of  rates  and 
rate  conditions.  And  this  means  coold  be  employed  bj  an  un- 
scrupulous or  vindictive  carrier  to  the  serions  injury  of  its  com- 
petitors without  benefiting  the  public.  On  the  whole,  and  in 
the  present  .state  of  the  law,  we  believe  it  a  wiser  policy,  and  one 
more  consistent  with  public  interest,  to  deny  the  right  contended 
for,  and  to  confine  the  making  of  through  rates — which  are  less 
than  a  combination  of  locals — to  those  cases  in  which  they  are 
established  by  the  agreement  or  consent  of  the  interested  carriers. 

It  frequently  happens,  of  course,  when  through  rates  are  made 
by  the  joint  action  of  connecting  lines,  that  certain  carriers  re- 
ceive different  and  varving  rates  for  substantially  the  same  senr- 
ice.  In  such  cases,  however,  the  number  of  different  rates  and 
the  extent  of  their  variation  are  controlled  by  the  ejcpress  or  im- 
plied agreement  of  the  several  carriers.  Where  consent  is  neces- 
sary to  the  adoption  of  through  rates,  they  will  be  limited  to  such 
as  all  the  parties  presumably  desire  to  establish.  Each  of  them 
pos.sesses  a  veto  power  over  the  others  in  this  r^ard,  and  may 
thus  prevent  the  application  of  through  rates  in  which  any  party 
is  unwilling  to  participate.  This  operates  as  a  check  upon  indis- 
criminate rate-making,  and  tends  in  the  main,  as  we  believe,  to 
stalnlity  of  rates  and  the  maintenance  of  suitable  rate  relations. 
But  it  is  a  very  different  matter,  tending  to  very  different  results, 
to  license  every  carrier  to  make  through  rates  at  pleasure,  in  any 
direction  and  between  any  points,  with  no  other  limit  or  restraint 
than  the  payment  to  a  connecting  carrier  of  the  local  rates  which 
that  carrier  has  established. 

Undoubtedly  there  are  some  cases  where  through  routes  and 
reduced  through  rates,  which  would  facilitate  the  movement  of 
traflic  and  thereby  benefit  the  public,  are  now  prevented  by  the 
unreasonable  refusal  of  carriers  to  unite  in  granting  such  facili- 
ties. That  there  is  no  remedy  for  such  refusal  is  a  defect  in  the 
law,  to  which  the  Commission  has  repeatedly  called  attention. 
While  the  statute  was  apparently  designed  to  require  connecting 
carriers  to  join  in  the  formation  of  through  routes  at  lower 
aggregate  rates  than  a  combination  of  their  locals,  it  failed  to 
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provide  the  machinery  necessary  to  accomplish  that  pnrpose. 
But  the  correction  of  this  defect  implies  the  exercise  of  some 
public  authority  which  can  investigate  the  circumstances  of  eadi 
case,  allow  the  parties  to  a  proposed  through  route  an  opportu- 
nity to  be  heard,  and  fairly  determine  the  matter — including,  if 
need  be,  the  aggregate  rate  and  divisions  thereof — with  due 
regard  to  the  interests  of  the  several  carriers  as  well  as  the  public. 
Such  a  scheme  for  establishing  compulsory  through  rates  would 
be  surrounded  by  proper  safeguards  and  its  operation  limited  by 
proper  restrictions.  It  is  quite  another  thing  to  allow  any  carrier 
of  its  own  volition  to  use  the  published  rates  of  another  carrier, 
against  the  latter's  objection,  and  thereby  make  such  through 
rates,  less  than  the  aggregate  of  locals,  as  the  carrier  exercising 
that  privilege  may  deem  for  its  advantage.  As  the  law  now 
stands  we  must  either  deny  the  right  to  make  through  rates 
which  are  less  than  the  sums  of  locals,  except  where  such  rates 
are  made  by  agreeing  or  consenting  carriers,  or  else  we  must 
sanction  the  principle  of  rate-making  here  in  question,  with  all 
the  logical  results  which  that  principle  involves.  We  are  con- 
strained to  adopt  the  former  alternative  as  the  one  most  in  har- 
mony wit!^  the  spirit  and  purposes  of  the  Act 

It  is  likewise  our  belief  that  the  views  here  expressed  are  not 
greatly  at  variance  with  actual  practice.  The  defendant  com- 
pany asserts  that,  in  publishing  and  issuing  the  rates  complained 
of, "  it  is  merely  following  a  custom  which  is,  and  for  a  long  time 
has  been,  universal  among  the  railroads  throughout  the  country." 
But  we  apprehend  that  such  a  statement  is  not  warranted  by  the 
facts.  That  published  tariffs  in  many  cases  sustain  defendant's 
theory  is  not  denied,  but  in  most  of  those  cases  we  think  it  will 
be  found  that  the  tlirough  rates  themselves,  whether  lawfully 
established  or  otherwise,  are  in  fact  agreed  to  by  all  the  partici- 
pating carriers.  In  nearly  every  instance  they  are  applied  by 
virtue  of  open  consent,  long  acquiescence,  previous  course  of 
business,  or  other  circumstances  which  imply  agreement.  But 
we  are  dealing  with  the  case  where  a  complaining  carrier  refuses 
to  unite  in  through  rates  less  than  a  combination  of  locals,  and  pro- 
tests against  the  use  of  such  rates  by  a  connecting  carrier  as  un- 
authorized and  unlawful  for  want  of  mutual  consent.     That  is 
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tUe  precise  question   preeeated,   and   the   one   intended   to   be 
decided. 

It  follows  from  what  is  stated  above  that  the  eonaplaint  in  tliis 
proceeding  should  be  sustained,  and  that  an  order  ehould  be  made 
lierein  requiring  the  defendant  company  to  ceaee  and  desist  from 
publishing  or  applying  through  rates  to  points  on  complainant's 
lines  which  are  less  than  the  sums  of  their  reepeetive  locals. 

Clements,   CommiasioTier,  dissenting; 

The  New  York  &  New  England  Railroad  Company,  the  de- 
fendant in  this  case,  has  a  line  of  railway  from  Newburgh,  N.  Y., 
which  crosses  lines  of  the  complainant,  the  New  York,  New  Ha- 
ven &  Hartford  Railroad  Company,  at  Waterhury,  New  Britain, 
Hartford  and  WilHmantic,  in  the  State  of  Connecticut.  Coal  ia 
transjiorted  from  Newburgh  over  the  line  of  the  defendant  to 
those  four  junction  points  and  thence  over  the  lines  of  the  com- 
plainant to  various  stations  on  the  latter  lines.  The  defendant 
publishes  wliat  it  designates  a  "special  inturstate  joint  tariff  on 
coal"  from  Nowburgh  via  the  junction  points  named  to  points  of 
destination  on  the  complainant's  several  lines,  naming  aggregate 
through  rates.  The  rates  so  named  are  combinations  of  rates  es- 
tablished by  the  defendant  for  the  hauls  on  its  line  from  Newburgh 
to  the  junction  points,  Waterbury,  New  Britain,  Hartford  and 
WilHmantic,  which  are  less  than  its  regular  local  rates  to  those 
points,  with  the  established  locals  of  the  complainant  from  those 
points  to  the  points  of  destination  on  the  lines  of  the  latter.  The 
defendant  exercises  what  it  claims  to  be  its  right  to  fix  the  rates  on 
its  own  line  at  less  than  its  locals,  at  the  same  time  allowing  the 
complainant  its  full  local  rates.  The  defendant  bases  this  alleged 
right  upon  the  ground  that  the  hauls  from  Newburgh  to  points 
of  destination  on  the  lines  of  the  complainant  are  through  hauls 
and  that  it,  therefore,  is  authorized  to  charge  as  its  proportion  of 
the  through  rates  sums  less  than  its  locals  for  the  same  distances. 
It  is  admitted  that  the  coal  is  hauled  through  in  the  cars  in  which 
it  is  originally  loaded  at  Newburgh,  without  "trans-shipment,"  to 
the  points  of  destination  on  the  complainant's  lines  and  under 
through  bills  of  lading.  The  only  available  routes  for  the  ship- 
ment of  coal  from  Newburgh  to  the  territory  to  which  these  rates 
apply  is  over  the  line  of  the  defendant  to  the  various  junction 
points  named,  and  tlience  over  the  lines  of  the  complainant,  and 
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the  shippers  at  Newbargh  testified  that  they  conld  not  ship  coal 
over  these  routes  except  under  rates  less  than  the  sum  of  the  lo- 
cals of  the  two  roads.  The  complainant  has  a  line  of  railroad 
from  New  York  or  Jersey  City  over  which  it  transports  coal  from 
Jersey  City  to  the  points  of  destination  named  in  the  defendant's 
tariff  of  rates.  The  complainant  and  the  defendant  are  thus  in 
competition  in  the  coal  traffic  to  those  points  and  the  complainant 
charges  that  the  defendant's  tariff  of  rates  is  "seriously  injurious 
to  the  complainant  in  depriving  it  of  the  long  haul  from  Jersey 
City  without  in  any  way  benefiting  the  public." 

The  aggregate  through  rates  named  in  the  defendant's  tariff 
were  not  agreed  to  by  the  complainant  and  that  tariff  does  not,  on 
its  face,  purport  to  be  issued  by  authority  of  the  complainant. 
The  defendant  contends,  however,  that  the  complainant  impliedly, 
at  least,  "has  consented  to  the  issue  of  said  tariff  and  has  auth- 
orized the  same  by  making  and  holding  out  to  the  public  its  tariff 
of  rates  from  the  various  junction  points  in  question  to  the  vari- 
ous points  on  the  line  of  complainant  mentioned  in  said  joint 
tariff." 

The  aggregate  rates  in  the  defendant's  tariff  not  having  been 
agreed  to  by  complainant,  are  not,  strictly  speaking,  ^^joinf^  rates 
and  are  therefore  improperly  so  designated.  The  proportions  of 
the  through  rates  charged  by  the  defendant  for  the  hauls  on  its 
own  route  or  line  are  not  stated  in  the  tariff  and  are  not  otherwise 
published,  and  appear,  as  held  by  the  Commission  in  this  case,  to 
be  violative  of  that  provision  of  the  law  requiring  the  publica- 
tion of  rates  on  interstate  commerce,  and  declaring  unlawful  the 
exaction  of  rates  other  than  those  published.  The  prayer  of  the 
complainant,  however,  is  not  only  that  the  tariff  of  rates  in  ques- 
tion be  canceled  and  declared  unlawful,  but  that  the  defendant  be 
ordered  "to  desist  from  further  undertaking  to  do  business  upon 
the  rates  named  in  said  tariff,  or  upon  any  other  terms  than  t/ie 
sums  of  the  local  rates  of  the  two  rail7*oadsJ*^  The  latter  branch 
of  the  prayer  requires  consideration  of  the  question,  whether  if 
properly  published  respondent's  rates  for  the  hauls  on  its  own 
road  would  be  lawful  as  proportions  of  the  through  rates  in 
question. 

If  duly  published,  and  otherwise  lawful,  it  would  seem  that 
they  might  be  made  parts  of  what  are  termed  "  combination  "  as 
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distinguished  from  strictly  "joint*'  rates.  In  Lehmann^  H.  &  Co. 
V.  Texas  dk  P.  R,  Co.  5  I.  C.C.  Rep.  44, 3  Inters.  Com.  Rep.706,  it  is 
said,  '^1^0  joint  tariflf  of  rates  or  charges  having  been  established  in 
accordance  with  the  statute  on  the  continuous  line  operated  by  the 
several  companies,  the  sum  of  the  local  rates  was  the  only  rate 
over  said  continuous  line  from  New  Orleans  to  Kansas  City,  which 
had  been  published^  and  filed  in  conformity  with  the  statute ; "  and 
because  the  locals  were  the  only  rates  which  had  been  so  pub- 
lished and  filed,  it  was  held  that  the  sum  of  the  locals  was  the 
lawful  rate  in  the  absence  of  a  joint  rate.  The  sum  of  the  locals 
had  not  been  published  and  filed  in  that  case,  but  only  the  locals 
separately,  and  this,  it  was  held,  made  their  combination  as  a 
through  rate  legal.  If  this  be  so,  I  can  perceive  no  objection  in 
principle  to  the  combination  of  a  duly  filed  and  published  rate 
for  a  carrier's  portion  of  a  through  haul  less  than  its  local  for  the 
same  distance  with  the  legally  established  rates  of  the  other  car- 
riers of  the  through  line,  if  such  reduced  rate  be  not  repugnant 
to  the  statute  (a  point  hereinafter  considered)  as  being  discrim- 
inatory or  otherwise  in  itself  unlawful.  In  this  connection,  I 
quote  the  following  extract  from  a  letter  written  May  24,  1890, 
by  the  then  Chairman  of  this  Commission,  Judge  Cooley,  defin- 
ing the  difference  between  joint  and  combination  rates : 

"  Where  rates  are  exclusively  over  the  line  of  one  company 
t/ie  concurrence  of  another  is^  of  course^  not  necessary ;  but  I  do 
not  understand  that  there  is  anything  improper  or  illegal  in  any 
carrier  that  has  established  any  rates  upon  its  own  line  giving 
rates  to  points  upon  the  lines  of  other  roads,  making  these  rates 
by  the  addition  of  its  own  legally  estahlislied  rates  to  those  which 
prevail  and  which  in  the  same  way  are  legally  established  upon 
the  lines  of  the  other  road.  In  other  words,  a  combination  of 
rates  made  in  that  manner  is  perfectly  legal,  and  the  publication 
of  the  combination  by  any  one  of  the  carriers,  although  it  ha^ 
not  been  agreed  to  between  them^  might  not  only  be  legal  but  a 
great  convenience  to  the  public.  Now  1  do  not  understand  whether 
the  St.  Louis  &  San  Francisco  Railway,  in  the  new  rate  sheet 
issued  by  them,  assumed  to  make  any  change  in  the  rates  estab- 
lished by  any  other  company.  It  is  consistent  with  the  rate  sheet 
that  all  they  did  was  to  reduce  their  own  local  rates^  and  then  in 
making  rates  to  and  from  Chicago  to  add  the  prevailing  legal  rates 
beyond  their  own  line.  If  thts  was  all  they  did^  and  if  they 
published  their  own  reduced  rates  legally^  they  would  not  seem  to 
have  violated  the  law.   .   .    .    Such  a  rate  is  not  a  joint  rate,  it  is 
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a  mere  combination  of  local  rates.    The  rates  combined  are  ap- 
posed to  have  been  legally  published^ 

Here  is  a  distinct  recognition  of  the  right  of  one  carrier  with- 
ont  the  assent  of  the  other  members  of  a  line  to  reduce  its  ^^own 
local  rates"  for  the  purpose  of  forming  lower  through  rates  by 
combining  such  reduced  locals  with  the  legally  established  rates  of 
such  other  carriers.  If  such  reduction  in  local  rates  for  the  pur- 
pose named  does  not  render  them  unlawful  and  the  reduced  rates 
are  duly  published,  then,  the  only  question  as  to  rates  of  such  a 
character  is,  whether  they  are  lawful  in  themselves — that  is,  are 
they  reasonable  and  just,  and  not  unjustly  discriminating?  If 
the  defendant's  rates  on  its  "own  route"  involved  in  this  case  are 
intrinsically  unlawful,  it  would  appear  to  be  on  the  ground  that 
they  are  an  unjust  discrimination  against  those  who  on  strictly 
local  shipments  for  the  same  haul  are  charged  the  higher  local 
rate.  For  example,  the  local  rate  of  the  defendant,  on  a  ship- 
ment of  coal  from  Newburgh  terminating  at  its  connection  with 
the  complainant's  road  at  Waterbury,  is  $1.20  per  ton,  but  where 
the  shipment  is  from  Newburgh  via  Waterbury  on  to  Naugatuck 
on  the  complainant's  road,  the  defendant  charges  for  the  haul 
from  Newburgh  to  Waterbury  85  cents  per  ton.  The  contention 
of  the  defendant  is  that  the  lower  rate  in  the  latter  case  is  lawful 
because  in  the  language  of  its  answer  "the  amount  so  received  by 
it  is  its  proportion  of  the  charge  for  contracts  for  through  trans- 
partation^^ — in  other  words,  its  proportion  of  a  through  raie. 
The  Commission  has  repeatedly  held,  and  it  seems  to  be  well  set- 
tled, that  it  is  not  required  under  the  law  that  the  proportion  a 
railroad  shall  consent  to  receive  of  a  through  rate  should  be  the 
same  as  its  local  rate  for  transportation  over  an  identical  line. 
The  commercial  interests  of  the  country,  as  well  as  the  interests 
of  the  carriers,  necessitates  the  acceptance,  as  a  general  rule,  of  a 
less  sum  as  a  proportion  of  a  through  rate  than  is  charged  as  a 
local  rate,  and  this  involves  no  unjust  discrimination  against  o) 
undue  prejudice  to  the  local  shipper  or  consignee,  because  there 
is  in  the  two  cases  a  substantial  dissimilarity  of  circumstance  and 
condition.  In  the  first  place,  it  is  a  well  established  fact,  that  the 
expense  to  the  carrier  of  the  service  of  transportation  is  much 
gnaier  per  mile  on  local  hauls  than  on  through  hauls  in  car-loads 
without  trans-shipment  en  route  {Board  of  Trade  of  Troy  v. 
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Alabama  Midland  R.  Co.  6  Inters.  Com.  Rep.  1),  and,  in  the 
second  place,  inasmuch  as  through  trafSc  goes  to  a  point  beyond 
tlie  destination  of  local  traffic,  it  does  not  nsnallj  come  into  com- 
petition with  the  latter  in  a  common  market  or  give  one  shipper 
or  consignee  an  undue  advantage  over  another  shipper  to,  or  con- 
signee at,  the  same  locality.  If  in  any  case  the  traffic  to  the  lo- 
cal and  through  points  of  destination  should  come  In  competitioi^ 
in  the  same  market,  the  aggregate  through  rates  being  greater 
(when  not  excepted  from  the  general  rule  of  the  statute)  than  the 
local,  there  could  result  no  undue  prejudice  or  disadvantage  to 
the  local  shipper  or  consignee. 

In  the  argument  filed  in  behalf  of  the  complainant  it  is  cor- 
rectly stated,  that  '^  the  tariff  in  question  is  a  ihnyugh  tariff  from 
Newburgh  to  local  points  on  the  line  of  the  New  York,  New 
Haven  &  Hartford,  although  not  a  joint  tariff,"  and  at  the  hear- 
ing counsel  for  complainant  admitted  that  the  cars  engaged  in 
this  traffic  ''  go  through  without  trans-shipment"  The  shipments 
are  ^'  billed  "  through  under  the  rates  named  in  the  tariff,  which 
are  carload  rates.  A  through  rate  may  be  said  to  be  any  rate 
covering  the  transportation  through  from  the  point  of  shipment 
to  destination,  and  may  be  either  a  joint  through  rate  established 
by  agreement  of  all  the  members  of  the  through  line,  or  a  earn- 
hination  through  rate,  made  up  without  express  agreement  of  the 
duly  published  and  otherwise  ^Mcgally  established"  several  rates 
of  each  member  "  upon  its  own  route."  I  agree  that,  as  stated  in 
the  opinion  in  this  case,  ''  there  must  l)e  lawful  rates  upon  each 
of  the  roads  before  there  can  be  a  lawful  combination  of  rates." 
But  I  am  of  the  opinion  that  a  rate  for  a  carrier's  hanl  on  ^Mts 
own  route,"  leifs  than  its  regular  local  for  the  same  hatdj  will, 
if  duly  established  and  published  and  not  in  itself  objectionable, 
be  a  lawful  rate  for  the  purpose  of  such  combination. 

There  is  no  prohibition  in  the  law,  express  or  implied,  of  snch 
comhination  through  rates.  The  fact  that  mention  is  made  of 
only  two  kinds  of  rates,  namely,  rates  established  by  a  single  oar^ 
rier  "  upon  its  route  "  and  joint  rates  '*  over  continnons  lines  or 
routes  operated  by  more  than  one  carrier,"  cannot  be  held  to 
amount  to  such  prohibition.  The  rule  that  ^^  the  expression  of  one 
thing  is  the  exclusion  of  another"  does  not  apply.  If  ao^  com- 
bination through  rates  made  up  of  the  established  local  of  each 
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member  of  the  through  line  (which,  it  is  conceded,  are  lawful, 
although  not  joint,)  would  be  forbidden.  "  Local  rates"  are  not 
expressly  named  in  the  law,  but  rates  of  a  single  carrier  "  upon  its 
routed  These  words  are  comprehensive  enough  to  embrace 
every  description  of  rates  on  a  carrier's  own  route  or  road — locals 
or  proportions  of  through  rates,  whether  such  through  rates  be 
joint  or  only  combinations. 

The  statute  provides  that  in  case  joint  through  rates  are  estab- 
lished by  connecting  carriers,  they  shall  be  tiled  witii  the  Com 
mission  and  such  publicity  given  them  as  the  Commission  shall 
prescribe.  In  making  this  provision  it  was  contemplated  that 
joint  through  rates,  being  such  (m  could  be  established  by  agree- 
ment only,  would  be  variant  from  the  sum  of  the  locals  or  legally 
established  separate  rates  of  the  carriers,  and  that  their  propor- 
tions of  such  through  rates  would  probably  be  less  than  their 
separate  rates.  I^ot  being  made  up  of  the  duly  filed  and  pub- 
lished rates  of  the  several  carriers  on  their  respective  roads,  it  was 
necessary  that  provision  should  be  made  for  the  filing  and  pub- 
lication of  the  aggregate  through  rate.  It  having  been  already 
required  that  the  rates  of  a  carrier  on  its  own  route  should  be 
filed  and  published,  there  was  no  necessity  for  a  like  requirement 
as  to  a  mere  combination  of  such  rates. 

It  is  conceded  both  by  counsel  for  the  complainant  and  in  the 
opinion  in  this  case  that  a  rate  through,  made  up  of  established 
locals  may  be  quoted  by  an  initial  carrier  without  agreement  with 
the  other  carriers  of  the  line.  The  reason  is  that  express  agree- 
ment to  a  total  through  rate  is  not  necessary  where  such  through 
rate  is  simply  the  sum  of  the  rates  established  by  each  carrier  for 
tlie  haul  on  its  own  route.  Each  carrier  receives  its  own  rate,  and 
has  no  lawful  ground  of  complaint  when  its  right  to  regulate  that 
rate  is  not  infringed.  The  complainant  justly  claims  that  the  de- 
fendant has  no  risjlit  to  publish  what  purports  to  be  a  joint  rate 
extending  over  a  portion  of  the  complainant's  road  without  the 
latters  consent.  The  defendant  with  equal  propriety,  and  upon 
substantially  the  same  principle,  denies  the  right  of  the  com- 
plainant to  dictate  what  shall  be  the  rate  of  the  defendant  on  its 
own  route.  Thus  far  both  parties  stand  upon  the  same  or 
analogous  ground,  but  the  complainant  to  a  certain  extent  re- 
verses its  position,  when  it  undertakes  to  say  that  the  defendant's 
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charge  for  its  part  of  the  hanl  on  its  own  route  shall  be  its  regnlar 
local.  If  the  complainant  may  object  to  the  pablication  withont 
its  consent  of  a  through  rate  applicable  to  a  part  of  its  road  as  a 
joint  rate,  although  such  through  rate  allows  the  complainant  its 
full  local  for  the  haul  on  its  own  line,  with  still  greater  force,  it 
would  seem,  may  the  defendant  demur  to  the  right  asserted  by 
the  complainant  to  a  voice  in  determining  what  the  defendant's 
rates  shall  be  for  its  proportion  of  the  through  hauL 

It  is  urged  as  an  objection  to  the  defendant's  rates  to  points  of 
connection  with  the  complainant's  lines,  that  they  are  not  "uni- 
form "  like  those  generally  known  in  railroad  parlance  as  "  pro- 
portional rates."     "  Proportional  tariffs,"  as  heretofore  defined 
by  the  Commission,  "  establish  rates  of  carriage  which  are  lower 
between  given  points  when  the  traflSc  has  undergone  transporta- 
tion before  reaching  the  first  point,  or  is  to  be  further  transported 
after  reaching  the  second,  than  the  rates  charged  on  like  traffic 
which  originates  at  one  of  such  points  and  terminates  at  the 
other,"  and  those  rates  are  the  same  no  matter  what  the  point 
of  origin  of  the  shipment  in  the  first  instance  or  of  destination  in 
the  second,  and  without  reference  to  the  length  of  the  through 
haul^  in  either  cAse.     The  defendant's  rates,  on  the  other  hand, 
vary  according  to  the  destination  of  the  trafiic.     For  example^ 
defendant's  rate  for  its  haul  from  Newburgh  to  Waterbury  is  85 
cents  ]>er  ton  on  coal  destined  to  Union  City  and  67  cents  on  coal 
destined  to  Beacon  Falls.     The  aggregate  combination  throagh 
rate,  however,  made  up  of  the  defendant's  rate  and  the  complain- 
ant's local  from  Waterbury,  is  greater  to  the  latter,  which  is  the 
longer  distance  point,  than  to  the  former  point.     As  a  general 
rule,  the  greater  the  length  of  the  haul,  the  greater  the  aggregate 
through  rate  and  the  less  the  rate  per  ton  per  mile.    Propartiam 
of  through  rates  for  an  identical  haul  over  a  road  emhraced  in 
several  through  lines,  therefore,  may  vary  in  ea^h  case  with  the 
length  of  the  entire  line.     In  this  respect,  defendant's  rates  are 
more  like  ordinary  proportions  of  through  rates  than  such  as  are 
termed  "proportional  rates"  above  defined.     In  another  mate- 
rial respect,  also,  the  rates  of  defendant  differ  from  such  "  pro- 
portional rates,"  namely,  in  ea^h  separate  instance  they  are  estab- 
lished as  a  proportion  of  a  designated  through  rate  from  the 
initial  to  a  single  and  specified  point  of  final  delivery,  and  are 
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not  simply  independent  rates  to  a  certain  point  or  line — the 
Mississippi  Biver  for  instance — to  be  added  to  rates  on  to  any 
undesignated  terminal  point,  whether  ten  miles  or  a  thousand  be- 
yond. A  "  proportional  rate  "  ^s  not  fixed  as  a  part  of  any  par- 
ticular through  rate,  but  is  used  as  a  standing  proportion  of 
til  rough  rates  to  any  number  of  points  beyond  the  point  to  which 
it  is  given.  In  that  defendant's  rates  are  less  than  its  local,  vary 
with  the  length  of  the  entire  through  route,  and  are  parts  of 
specified  through  rates,  they  have  the  substantial  elements  of  pro- 
portions of  ordinary  through  rates.  Counsel  for  complainant 
stated  at  the  hearing  that  he  '^  had  never  been  quite  able  to  see 
why  a  ^proportional  tariff'  was  not  a  good  thing,  saving  a  good 
deal  of  labor  and  trouble  and  being,  as  far  as  he  could  see,  an 
easy  and  proper  way  of  getting  ai  methods  of  making  a  through 
rate^'*  and,  in  the  argument  filed  by  him  for  complainant,  that  if 
defendant's  tariff  had  been  a  proportional  tariff,  it  '^  would  not 
have  required  any  agreement  on  the  part  of  the  complainant ; 
but  at  the  same  time  might  have  been  illegal  on  the  part  of  the 
defendant"  Without  intimating  an  opinion  as  to  the  legality  of 
proportional  rates,  it  may  be  said  that  if  proportional  rates  are  a 
^^  proper  way  of  getting  at  methods  of  making  through  rates," 
defendant's  rates  are  at  least  equally  so,  and,  if  the  former  would 
require  no  agreement  on  the  part  of  complainant  to  make  them 
valid  as  parts  of  through  rates  extending  over  complainant's  road, 
I  am  unable  to  see  why  such  agreement  is  necessary  as  to  the  lat- 
ter. Defendant's  rates  for  its  portion  of  the  haul  are,  however, 
strictly  analogous  to  proportions  of  ordinary  through  rates  and 
their  validity  is  sustainable  upon  the  same  grounds.  They  are 
the  same  on  all  shipments  from  Newburgh  to  the  same  place  of 
consignment. 

In  case  of  joint  through  rates  the  law  has  regard  to  the  reason- 
ableness and  lawfulness  in  other  respects  of  the  entire  rate,  and 
the  carriers  uniting  in  the  rate  may  divide  it  between  themselves 
in  any  agreed  proportions.  One  or  more  may  consent  to  accept 
projx>rtions  less  than  their  respective  locals  for  the  same  hauls, 
and  the  others  may  stipulate  for  their  full  locals.  It  is  not  de- 
nied, therefore,  that  the  rates  named  in  defendant's  tariff  might 
be  lawfully  established  by  agreement  between  the  two  carriers, 
defendant's  proportions  being  less  than  its  local  and  complain* 
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ant's  proportions,  its  locals.  If  defendant's  rates  would  be  law- 
ful in  theniselves  as  proportions  of  through  rates  fixed  by  agree- 
ment, why  not  as  proportions  of  combination  through  rates  f  The 
only  difference  between  the  two  through  rates  is  that  in  tlie  cue 
ease  there  is  an  agreement  and  in  the  other  there  is  no  agreement 
and,  as  we  have  shown,  none  is  required.  An  inherent  illegality 
cannot  be  cured  by  agreement  and,  therefore,  if  valid  in  them- 
selves in  the  former  case,  defendant's  proportions  would  seem  to 
be  equally  so  in  the  latter.  It  is  clear  that  a  combination  through 
rate  so  made  up  accomplishes  precisely  the  same  purpose  as  a 
joint  through  rate  made  up  in  the  same  way. 

It  is  claimed  by  the  complainant,  in  the  argument  filed  in  its 
behalf,  that  the  defendant's  tariff  of  rates  is  ^^seriously  injuriona 
to  the  complainant  in  depriving  it  of  the  long  haul  from  Jer- 
sey City  without  in  any  way  benefiting  thepuMicJ*  If  a  carrier 
be  deprived  of  a  long  haul  over  its  own  road  by  legitimate  com- 
petition of  another  carrier  under  lawful  rates  over  an  equally 
available  route,  it  does  not  appear  that  tlie  injury  resulting  from 
such  deprivation  can  be  recognized  as  a  valid  ground  of  com- 
plaint. Inferentially  the  complainant  concedes  in  the  above 
statement  of  its  position,  that  the  question  of  benefit  to  the  pub> 
lie  is  material,  if  not  controlling,  in  this  connection.  Paragraph 
2  of  section  3  of  the  interstate  commerce  law  requires  carriers 
to  "  afford  all  reasonable,  proper  and  equal  facilities  for  the  inter- 
change of  traffic  between  their  respective  lines."  This  provision 
of  the  law  is  taken  from  a  similar  English  enactment  and  it  is 
held  both  by  this  Commission  and  the  English  courts,  that  among 
the  facilities  contemplated  are  not  only  through  routes  but  also 
through  rates,  and  that  the  latter  ^'  become  reasonable  and  proper 
when  they  are  demanded  in  the  interest  of  the  public  and  when 
the  route  of  itself  is  fairly  reasonable.''^  Little  Hock  dk  M.  JR. 
Co,  V.  East  Tennessee^  V.  dk  G.  li.  Co.  3  I.  C.  C.  Rep.  1,  2  Inters. 
Com.  Kep.  454 ;  Great  Western  li.  Co.  v.  Severn  dk  W.  it  & 
Bridge  li.  Co.  5  Ry.  &  Canal  Traffic  Cas.  174-189. 

The  route  from  Newburgh  over  the  road  of  defendant  t^ 
Waterbury  and  other  connecting  points  named  in  the  tariff  it 
equally  as  available  or  ^^  reasonable  "  from  a  distance  standpoint 
as  that  from  Jersey  City  or  New  York  over  the  road  of  oom- 
plainant.     The  distances  from  Newburgh  and  New  York  over 
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those  roads,  respectively,  to  such  points  of  connection  are  given 
below. 


From 

To 
Waterbury. 

To 
New  Britain. 

To 
Hartford. 

To 
WillimanUc 

Newburgh, 
New  York, 

Miles. 
79 
91 

Miles. 
103 
104 

Miles. 
113 
112 

Miles. 
143 
130 

The  distances  from  Newburgh,  it  will  be  noted,  are  less  to 
Waterbury  and  New  Britain  than  from  New  York,  they  are  the 
same  from  both  points  to  Hartford,  and  only  in  the  case  of  Willi- 
raantic  the  distance  from  New  York  is  slightly  less  than  from 
Newburgh.  The  average  is  exactly  the  same  by  both  routes. 
As  tlie  distances  on  from  the  points  of  connection  to  destinations 
are  over  the  complainant's  road  alone,  they  are,  of  course,  identi- 
cal, whether  the  shipments  originate  at  Newburgh  or  New  York. 
The  total  through  distances  by  both  routes  are,  therefore,  not 
materially  different,  and  in  this  particular  they  (the  two  routes) 
appear  to  be  equally  "  reasonable."  There  is  no  charge,  and  no 
reason  appears  for  holding,  that  the  combination  through  rates 
from  Newburgh  named  in  defendant's  tariff  are  unreasonable  in 
themselves.  Counsel  for  the  complainant  stated  at  the  hearing 
that  tlieir  reasonableness  was  not  questioned. 

Is  it  true,  as  claimed,  that  the  defendant's  tariff  is  "  without 
benefit  to  the  public  f^^  The  complainant  bases  this  contention 
solely  upon  the  fact  disclosed  by  the  evidence,  that  the  coal 
shipped  from  Newburgh  is  sold  to  consumers  at  the  various  des- 
tination points  at  the  same  price  as  that  shipped  from  Jersey 
City  or  New  York.  From  this  it  is  inferred  that  the  consumers 
are  not  benefited,  and  hence  there  is  no  benefit  to  the  public. 
The  tendency  of  competition  in  a  common  market  between  traflSc 
coming  from  different  points  or  sources  of  supply  and  by  different 
and  competing  routes,  is  to  reduce  prices,  or  at  least  to  prevent 
an  advance,  Tlie  latter,  if  not  the  former,  may  be  and  probably 
is,  tlie  effect  of  the  shipments  from  Newburgh.  It,  therefore, 
by  no  means  follows,  that  because  the  coal  from  Newburgh  is 
not  cheaper  in  the  market  than  that  from  Jersey  City  to  New 
York,  the  consumers  are  not  benefited  by  its  shipment.     The 
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coDsomers,  however,  do  not  constitute  the  entire  pablic  The 
shippers  are  a  part  of  the  public  and  as  much  entitled  to  con- 
eideration  as  are  the  consumers  or  any  other  claas  of  the  people. 
The  undisputed  testimony  of  the  Uppers  from  Newbnrgh  is^ 
that  they  cannot  ship  their  coal  from  Jersey  City  or  New  York 
to  the  destinations  named  in  defendant's  tariff;  that  the  only 
available  route  for  them  is  from  Newburgh,  and  that  they  can- 
not ship  by  that  route  under  a  combination  of  the  full  local  rates 
of  the  two  roads. 

As  stated  above,  the  Ck>mmission  has  held  (as  the  English 
courts  have  under  a  like  statute),  that  paragraph  2  of  section  3 
was  intended  to  give  the  right  to  through  rates  as  "  reasonable 
and  proper  facilities  for  the  interchange  of  traffic  between  the 
respective  lines ''  of  a  through  route.  The  English  law  provided 
a  mode  of  procedure  for  the  enforcement  of  this  right  when 
denied  by  one  carrier  to  another.  Our  law  has  been  held 
deficient  in  making  no  adequate  provision  for  relief  in  such  cases. 
and  the  Commission  has  repeatedly  recommended  its  amendment 
in  this  particular.  {Little  Rock  db  M,  JR.  Co.  v.  £Mt  Tennessee^ 
V.  cfe  O.  Ji.  Co.  3  I.  C.  C.  Rep.  1,  2  Inters.  Com.  Rep.  454; 
Second  Annual  Report,  70;  Seventh  ib.,  49;  Eighth  ib.,  59.) 
In  our  Eighth  Annual  Report,  in  commenting  upon  the  im- 
portance of  the  right  given  by  the  statute,  it  is  said : 

"  The  absence  of  any  provision  in  the  statute  by  which  tht 
joint  route  and  rate  can  be  required  "  (enforced)  "renders  regnla-^ 
tion  halting  and  defective,  deprives  many  carriers  of  a  legitimate 
share  of  through  traffic  which  would  be  created  by  reasonable 
through  routes  and  rates,  subjects  trade  and  commerce  to  un- 
necessary restraints,  and  confines  much  of  the  business  of  numer- 
ous towns  to  their  immediate  localities.  Whole  sections  of  the 
country  pay  on  some  traffic  the  sum  of  rates  to  and  from  certain 
rivers  arbitrarily  used  as  dividing  lines ;  places  reached  by  a  single 
road  are  often  deprived  of  through  rating  facilities  as  to  all  classes 
of  traffic,  while  junction  points  in  their  vicinity  receive  the  ben- 
efit of  joint  tariif  rates;  other  localities  are,  for  carrier's  reasons, 
denied  through  joint  rating  on  some  important  kinds  of  goods 
while  it  is  freely  afforded  on  other  articles  between  the  same 
points."     (8th  Annual  Report,  58.) 

While  it  is  held  that  no  adequate  mode  for  its  enforcement  is 
provided,  the  right  to  througli-rating  is  recognized   by  the  law 
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and,  being  based  upon  reasons  of  such  great  weight,  it  would 
seem  to  be  the  duty  of  carriers  to  volnntarily  acknowledge  and 
observe  it  in  proper  cases.  The  complainant  refuses  to  make  joint 
throngh  rates  with  the  defendant  and  in  doing  so,  when — as  I  be- 
lieve— such  rates  are  in  the  interest  of  the  public  and  over  a  "rea- 
sonable "  route,  is  acting  in  disregard  of  the  manifest  policy  and 
purpose  of  the  law.  The  particular  in  which  it  is  held  the  Act 
to  Begulate  Commerce  principally  fails  to  provide  a  remedy  in 
cases  of  denial  of  through  rates,  is,  that  it  prescribes  no  method 
for  "  settling  the  amount  of  the  divisions  or  apportionment  of 
tlie  through  rate."  This,  it  will  be  observed,  is  not  necessary  as 
to  combination  through  rates,  as  they  are  composed  of  the  rates 
which  each  carrier  has  previously  fixed  for  itself.  Where  a  joint 
through  rate  is  denied,  the  only  through  rate  possible  is  such 
combination  rate.  The  contention  of  the  complainant,  that  a 
combination  rate  shall  not  be  less  than  the  sum  of  the  regular 
local  rates  of  the  carriers  established,  for  strictly  local  hauls,  if 
sustained,  will  preclude  the  making  of  a  through  rate  in  this  case 
as  the  evidence  is  that  the  traffic  cannot  be  shipped  under  such  a 
combination  rate,  and  will  virtually  close  the  door  in  all  cases  to 
the  very  limited  but  only  remedy  open  to  a  carrier  where  its  right 
to  through  rating  given  by  the  statute  is  unjustly  denied  by  an- 
other carrier. 

The  assent  of  the  Commission  to  the  method  of  rate-making  in 
question  is  withheld,  it  is  said  in  this  case,  "  because  the  practice 
sought  to  be  approved  appears  to  be  forbidden  by  necessary  im- 
plication from  the  provisions  of  the  statute."  This  method  is 
not  uncommon  in  the  practice  of  carriers  throughout  the  country. 
It  was  in  use  at  the  time  the  Act  to  Regulate  Commerce  was 
passed.  The  defendant's  rates  for  the  service  on  its  own  jonte 
entering  into  the  combination  of  through  rates  in  question,  not 
having  been  published,  as  required  by  the  statute,  are,  as  hereto- 
fore stated,  for  this  reason,  unlawful.  But  neither  they  nor  the 
combination  of  through  rates  thus  effected  contain  any  element 
which  is  not  common  in  joint  through  rates  which  under  the  law 
have  the  full  sanction  of  the  Commission  and  the  courts. 

The  object  of  the  statute  is  to  promote  and  not  to  restrain  com- 
merce. The  requirements  as  to  reasonableness,  justice,  relative 
equality  and  publicity  contain  all  of  the  restraints  of  the  law 
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upon  carriers  in  tlie  matter  of  rate-making,  whether  acting  sep- 
arately, each  as  to  its  own  route,  or  jointly,  as  to  their  respective 
routes  in  combination.  The  rates  in  question,  though  defective 
in  the  matter  of  publication,  contain  nothing  in  conflict  with 
these  requirements. 

The  almost  universal  practice  of  carriers  in  diminishing  the 
charge  per  ton  per  mile,  as  the  length  of  the  haul  increases, 
whetlier  on  a  single  road  or  over  two  or  more,  though  a  discrim- 
ination or  preference  in  favor  of  the  longer  distance  shipment  as 
compared  with  the  shorter,  if,  within  the  limits  of  reasonable- 
ness, is,  for  the  reasons  elsewhere  stated,  not  an  undue  discrim- 
ination or  preference  and  therefore  not  unlawful.  The  diB- 
criminations  in  defendant's  rates  in  question  stand  upon  the 
same  substantial  reasons  of  justice  and  equity. 

The  rule  laid  down  in  this  case,  if  generally  applied,  will  neces- 
sarily result  in  greatly  increased  combination  rates  and  seems  to 
me  to  require  an  interpretation  of  the  statute  which  will  be  in 
unreasonable  restraint  of  commerce,  destructive  of  fair  competi- 
tion and  promotive  of  monopoly  in  the  carrying  business,  detri- 
mental to  the  public  interests  and  contrary  to  the  very  object  and 
principles  of  the  law  itself.  Neither  the  provision  of  the  statute 
nor  its  purposes  raise  any  implication  against  the  method  of  rate 
making  in  question  but,  upon  the  contrary,  both  necessarily  favor 
it.  It  has  received  the  recognition  and  sanction  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Parsons  v.  Chicago  dk 
N.  W.  E.  Co.  167  U.  S.  446,  42  L.  ed.  — also  of  the  Circuit  Court 
of  Appeals,  Eighth  Circuit,  in  the  case  of  the  Chiccufo  dh  If.  W. 
R.  Co,  V.  Osborne^  Mr.  Justice  Brewer  delivering  the  opinion  of 
the  Court.  10  U.  S.  App.  430,  52  Fed.  Rep.  912,  4  Inters.  Com. 
Rep.  257. 

The  instances  m  whicii  it  is  contended  in  the  opinion  in  thb 
case  the  right  claimed  by  the  defendant  might  lead  to  abuses  are 
extreme  and  not  of  probable  occurrence.  In  any  event,  the 
Commission,  under  the  rule  that  the  route  shall  be  "  reasonable 
and  the  through  rate  Hn  tfie  iiiterest  of  thepullioy^  would  have 
the  power  to  prevent  or  correct  such  abuses.  On  the  other  hand, 
the  injurious  consequences  of  a  denial  of  the  right,  which  find 
illustration  in  this  case  will  be  remediless. 

Being  impressed  with  the  soundness  of  these  views,  I  am  con- 
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Btrained  to  dissent  from  the  conclusion  reached  in  the  opinion  in 
this  case,  that  the  defendant  shoald  be  rec^aired  to  ^^desist  from 
publishing  or  applying  through  rates  to  points  on  complainant's 
lines  which  are  less  than  the  sum  of  their  respective  locals,"  and 
to  hold  that  the  defendant  may  make  and  publish  through  rates 
to  such  points  on  complainant's  lines,  made  by  combining  rates  on 
its  own  line,  less  than  its  regular  locals,  with  the  legally  estab- 
lished locals  of  the  complainant,  provided  such  rates  on  its  own 
line  are  duly  filed  and  published  and  are  in  themselves  just  and 

reasonable  and  not  unjustly  discriminating  against  local  shippers. 
7  Intiebs.  Cox.  81 
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V.  L.  FEWELL 
If. 

RICHMOND    &    DANVILLE   RAILROAD   COMPANY 

(operating  the  Georgia  Pacific  Railway)  and  Samnel  Spenoer, 
F.  W.  Huidekopcr,  and  Reuben  Foster,  ReceiverB  thereof; 
Alabama  Great  Southern  Railroad  Company;  Alabama  & 
Yicksburg  Railway  Company;  Mobile  &  Ohio  Rfdlroad 
Company;  Georgia  Pacific  Railway  Company  and  Samuel 
Spencer,  F.  W.  Huidekoper,  and  Reuben  Foster,  Reoeiyen 
thereof ;  The  Southern  Railway  Company. 


(No.  878i) 


In  THE  Matter  of  RATES  CHARGED  BY  THE  ALABAMA 
GREAT  SOUTHERN  RAILROAD  COMPANY  and  the 

Alabama  &  Yickeburg  Railway  Company  for  the  transpor- 
tation of  Coal  from  points  in  the  State  of  Alabama  to  pointi 
in  the  State  of  Mississippi. 


(No.  427.) 


Decided  August  tO,  1897. 


L  Defendants  and  other  carriers,  all  subject  to  the  Act  to  Regulate  Com- 
merce, are  engaged  in  the  interstate  transportation  of  coal,  wholly  by  nil- 
road,  from  various  mines  in  Alabama  and  other  States  to  Jackson,  MiMw, 
under  agreed  rates  which  are  less  for  each  line  than  is  charged  on  coal  for 
shorter  distances  over  the  same  line  in  the  same  direction,  the  shorttt 
being  included  within  the  longer  distance.  Held,  That  the  transportation 
by  defendants  of  coal  in  carloads  from  such  mines  to  Jackson  and  shorter- 
distance  localities  is  performed  **under  substantially  similar  circomilanoet 
and  conditions,"  within  the  meaning  of  the  fonrth  section  of  the  statate. 

2.  Coal  transported  from  Corona,  Birmingham  or  Blocton,  Ala.,  to  Vieks- 
burg.  Miss.,  must  go  by  railroad,  and  the  competition  of  such  coal  and 
coal  from  other  Alabama  mines  in  the  Vicksburg  market  is  with  coil 
brought  over  long  distances  down  the  Ohio  and  Mississippi  RiTon  from 
PltUburg,  Pa.,  and  other  poinU  in  that  mining  district    EM^  That  this 
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is  not  competition  between  rail  and  water  lines  for  transportation  from  a 
particular  locality,  but  the  competition  of  markets  or  mines  for  the  supply 
of  coal  at  Vicksburg,  the  force  and  effect  of  which  is  determined  by  commer- 
cial considerations  peculiar  to  the  business  of  shippers  and  wholly  discon- 
nected from  the  circumstances  and  conditions  under  which  transportation 
is  conducted. 

8.  Section  4  of  the  Act  applies  when  the  traffic  is  *'  oyer  the  same  line  "  and 
"  in  the  same  direction,"  and  to  "  transportation  under  substantially  similar 
circumstances  and  conditions/'  and  '*  the  shorter"  must  be  included  within 
"  the  longer '*  distance;  and  any  injustice  or  undue  hardship  which  may 
result  to  carriers  from  compliance  with  the  statute  is  removable  by  the 
Commission  upon  application  by  such  carriers  under  the  procedure  author- 
ized by  the  proviso  clause  of  that  section. 

W,  L.  Fewelly  for  complainant. 

Edward    Vdaton^    for    Alabama    Great   Sonthem    Bailroad 
Company. 

W,  A,  Henderson^  for  Southern  Railway  Company. 
W,  L.  Nugent^  for  Alabama  &  Vicksburg  R.  Co. 
S.  M.  Roane^  for  Receivers  of  Greorgia  Pacific  R.  Co. 
A.  J.  RiisseUy  for  Mobile  &  Ohio  R.  Co. 

Repobt  and  Opinion  of  the  Comiossioh. 

BInapp,  Commissioner: 

These  proceedings  relate  to  rates  on  ooal  in  carloads  from  Ala- 
bama mines  to  points  on  the  Alabama  &  Yicksburg  Railway  west 
of  Meridian,  Miss.,  including  Vicksburg,  Miss.  The  complaint 
in  No.  376,  the  case  first  above  entitled  (hereinafter  referred  to  as 
the  "  Fewell  case  "),  was  filed  February  15,  1894,  heard  in  April 
of  that  year,  and  the  filing  of  briefs  was  completed  on  August 
20,  1894.  Upon  such  submission  of  the  case  the  Commission  un- 
dertook to  prepare  its  report,  but  it  appeared  that  on  one  of  the 
routes  necessarily  involved  the  charges  were  combinations  of  the 
local  rate  from  Corona,  Ala.,  to  Birmingham,  Ala.,  with  the  rates 
from  Birmingham  to  said  Alabama  &  Vicksburg  points;  that 
such  combination  rates  were  so  much  higher  than  those  in  force 
over  other  routes  that  no  coal  was  ordinarily  shipped  and  carried 
through  from  Corona  via  Birmingham  to  such  Alabama  &,  Vicks- 
burg stations,  but  some  coal  had,  nevertheless,  been  carried  over 
that  route  for  complainant  to  three  local  stations  on  the  Alabama 
&  Vicksburg  Railway ;  that  under  the  complaint  the  charges  on 
coal  80  carried  for  complainant  were  di*awn  in  comparitson  with 
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possible  combination  rates  over  sucli  route  to  longer-distance 
points  on  that  railway ;  and  that  the  higher  combination  rates  for 
shorter  than  for  longer  distances  bj  this  route  from  Corona  were 
caused  bj  rates  in  force  from  iJirmiughani  which  had  not  been 
distinctly  complained  of,  and  which  had  received  but  little  atten- 
tion at  the  hearing.  It  was  thus  made  manifest  that  wliile  the 
evidence  was  perhaps  sufficient  to  enable  the  Commission  to  find 
the  material  facts  and  state  its  conclusions  as  to  most  of  the  vari- 
ous routes  from  Corona  to  Alabama  &  Vieksburg  stations,  the  tes- 
timony was  too  meager  to  be  regarded  as  a  basis  for  determination 
in  respect  of  rates  on  the  route  over  wliicli  the  complainant's  coal 
had  actually  been  shipped ;  and  it  was  also  apjari^nt  that  the  com- 
plaint had  not  been  drawn  with  knowledge  that  the  rates  by  such 
route  were  combination  rates  and  that  the  separately  established 
rates  from  Birmingham  would  necessarily  be  the  subject  of  in- 
quiry. The  Commission  thereupon,  by  order  of  August  3,  1895, 
instituted  an  investigation,  on  its  own  motion,  embracing  therein 
the  stud  rates  from  Birmingham,  and  also  rates  from  Blocton, 
Ala.,  another  coal  mining  point  reached  by  a  short  branch  ot  the 
Alabama  Great  Southern  Railroad,  and  which  had  been  the  sub- 
ject of  some  testimony  at  tlie  hearing  in  the  J-'ewell  case.  This 
proceeding  is  No.  427,  the  second  above  entitled  ease,  and  is  here- 
inafter referred  to  as  the  "  Birmingham  case."  No  liearing  wae 
had  in  this  matter  until  April  14,  1896,  chieBy  because  of  the 
pendency  of  a  case  in  the  Supreme  Court  of  the  United  States 
which,  it  was  supposed,  would  result  in  a  full  construction  by  that 
court  of  the  meaning  of  the  rule  and  proviso  in  section  i  of  the 
statute.  Ili&t  case  (Cincinnati,  H.  O.di  T.  P.R.Co.  v.  InterataU 
Ct/mmerce  Com.  ("Social  Oirde  Case,")  162  U.S.  197, 40L.  ed.939), 
having  been  decided  by  the  Supreme  Court  without  the  definite  con- 
struction expected,  although  the  decision  rendered  tends,  as  is  be- 
lieved, to  support  the  view  of  the  fourth  section  which  has  been  held 
by  the  Commission,  and  the  determination  of  another  long  and  short 
haul  case,  since  brought  to  tiiat  court,  having  been  deferred  until 
the  nest  term,  it  appears  to  the  Commission  that  the  disposition  of 
these  proceedings  should  not  be  longer  delayed.  As  the  twocaaee 
under  consideration  are  closely  related,  one  growing  ont  of  the 
other,  and  involving  the  legality  of  coal  rates  to  the  same  desti- 
nations from  the  same  general  mining  region  in  Alabama,  it  seems 
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suitable  that  they  should  be  considered  and  disposed  of  in  one  re 
port. 

The  complaint  in  the  Fewell  case  alleges  that  defendants'  rates 
on  coal  in  carload  lots  from  mines  at  Corona,  Ala.,  to  Pelahatchie, 
Bolton,  Edwards,  and  other  points  in  Mississippi  on  the  Alabama 
&  Vicksburg  Eailway,  whether  carried  over  a  route  from  Corona 
via  West  Point,  Miss.,  or  over  a  route  via  Birmingham,  Ala.,  are 
greater  for  shorter  distances  to  Pelahatchie  and  said  other  points 
in  Mississippi,  including  Jackson  in  that  State,  than  for  the  longer 
distance  over  the  same  line  in  the  same  direction  to  Vicksburg, 
Aliss.;  and  that  such  rates  from  Corona  to  Pelahatchie  and  other 
points  on  the  Alabama  &  Vicksburg  road  east  of  Jackson  are  also 
greater  for  the  shorter  distance  thereto  than  for  the  longer  dis- 
tance over  the  same  line  in  the  same  direction  to  Jackson,  Miss.; 
and  therefore  that  said  rates  are  in  violation  of  section  4  of  the  Act 
to  Kegulate  Commerce.  The  complaint  also  specifies  the  shipment 
to  complainant  of  five  cars  of  coal  in  October  and  November, 

1893,  from  Corona,  Ala.,  to  Bolton,  Edwards,  and  Pelahatchie, 
over  the  route  via  Birmingham,  Ala.,  on  which  transportation 
charges  at  the  rate  of  $2.50  per  ton,  or  $252.50  for  the  total 
shipment  of  101  tons,  were  demanded  and  collected  of  complain- 
ant by  certain  of  the  defendant  roads,  while  the  same  roads  had 
in  force  at  that  time  a  rate  on  coal  from  Corona,  Ala.,  for  the 
longer  distance  to  Vicksburg,  Miss.,  of  only  $1.55 ;  and  repara- 
tion is  accordingly  demanded  to  the  extent  of  the  difference  be- 
the  higher  rate  charged  to  Bolton,  Edwards,  and  Pelahatchie  than 
the  lower  rate  contemporaneously  in  force  to  Vicksburg,  amount- 
ing to  $95.95  on  the  101  tons  so  shipped. 

The  defendants,  the  Richmond  &  Danville  Bailroad  Company 
and  its  receivers,  were  not,  as  alleged  in  the  Fewell  case,  operat- 
ing the  Georgia  Pacific  Kail  way  at  the  date  of  the  complaint  or 
at  the  time  of  complainant's  shipments,  and  they  have  not  since 
been  in  possession  or  control  thereof.  As  to  those  defendants, 
the  complaint  should  be  dismissed.  The  Georgia  Pacific  Rail- 
way Company  and  its  receivers  were  made  parties  defendant  in 
that  proceeding  by  order  of  the  Commission  entered  March  9, 

1894.  Since  the  hearing  of  the  Fewell  case,  the  Georgia  Pacific 
Railway  has  become  part  of  the  system  controlled  and  operated 
by  the  Southern  Railway  Company. 
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Under  the  order  of  the  Commission  inBtituting  the  Birming- 
ham case,  the  Aliibaina  Great  Southern  Railroad  Comjiany  and 
the  Alabama  &  Vicksbnrg  Railway  Company  were  made  reapond- 
ente  and  required  to  answer  allcj^ed  violationa  of  sections  1,  2,  3 
and  4  of  the  Act  to  Regulate  Commerce  in  respect  of  rates  on 
coal  from  Birmingham  and  Blocton,  Ala-i  to  Woodlawn,  Pela- 
imtchie  and  other  MissiBsippi  points  as  related  to  anch  rates  for 
the  longer  distance  to  Jackson  and  Yicksbnrf;,  Miss.,  and  as  to 
coal  rates  from  Birmingham  and  Blocton  to  Mt,  Albon,  Edwarda, 
Bolton,  Jaclfson,  and  other  Mississippi  points  as  related  to  such 
i-tttea  to  Vicksburg.  The  rates  per  ton  set  out  in  the  order  from 
Birmingham  were  $1.55  to  Vicksburg,  $1.95  to  Jackson,  and 
$2.05  to  all  other  points  on  the  Alabama  &  Vicksburg  Railway 
west  of  Meridian  ;  from  Blocton,  $1,55  to  Vicksburg,  $1.80  to 
Jackson,  and  $1.90  to  all  of  said  other  Alabama  and  Vicksburg 
points.  It  was  also  alleged  in  the  order  that  these  two  companies 
had  in  effect  a  rate  of  $1.16  per  ton  on  coal  carried  from  Blocton 
to  Vicksburg  for  the  Yazoo  &  Mississippi  Valley  Railway  Com- 
pany. 

The  respondenta  in  the  Birmingham  case  denied  the  violations 
of  law  charged  in  the  order,  and  also  denied  the  existence  of  a 
lower  rate  of  $1.16  to  Vicksburg  by  the  Yazoo  &  Mississippi  Val- 
ley road.  In  the  Feweli  case  the  answers  of  the  Georgia  Pacific 
Railway  Company  and  its  receiversand  the  Alabama  Great  South- 
ern Railroad  Company  denied  that  the  rates  from  Corona  via 
Birmingham  to  either  Jackson  or  Vicksburg  were  aa  stated  in  the 
complaint,  and  the  Alabama  Great  Southern  also  averred  that  it 
had  not  been  engaged  in  any  manner  in  the  carriage  of  coal  from 
Corona  to  Jackson  and  Vicksburg  under  the  rates  alleged  in  the 
complaint,  and  that  coal  from  Corona  to  said  points  did  not  under 
said  rates  pass  over  its  line  of  railroad,  which  extends  from  Bir- 
mingham, Ala.,  to  Meridian,  Miss.,  nor  over  any  part  of  it,  and 
that  it  received  no  part  of  the  money  paid  for  such  carriage  and 
was  in  no  wise  concerned  therein.  The  answers  in  the  Birming- 
ham case,  and,  with  the  exception  above  noted,  the  answers  in  the 
Feweli  case,  admit  the  alleged  greater  charges  for  shorter  than 
for  longer  distances ;  but  the  carriers  claimed  that  these  dispari- 
ties wero  caused  by  competitive  conditions  at  Jackson  and  Vioks- 
burg,  the  longer-distance  points,  which  did  not  exist  at  the  short- 
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er-distance  localities,  and  that  therefore  the  transportation  for  the 
longer  and  shorter  distances  involved  was  not  ^^  nnder  similar  cir- 
cnmstances  and  conditions"  so  as  to  bring  the  rates  within  the 
rule  of  the  fourth  section.  Notwithstanding  the  allegations  con- 
tained in  paragraphs  one,  two  and  three  of  the  order  instituting 
the  Birmingham  case,  the  rates  as  applied  on  longer  and  shorter 
hauls  constituted  the  main  subject  of  inquiry  at  the  hearing,  as 
they  did  in  the  f'ewell  case,  and  the  facts  set  forth  in  this  report 
are  stated  with  reference  to  alleged  violations  of  the  fourth  section 
by  the  carriers  under  investigation. 

Facts. 

1.  The  complainant  in  the  Fewell  case  is  engaged  at  Meridian, 
Miss.,  in  selling  coal  in  that  city  and  at  various  points  on  the  Ala- 
bama &  Yicksbnrg  Railway,  and  in  the  shipment  of  coal  from 
mines  in  Alabama  for  sale  as  aforesaid. 

2.  Corona  is  a  station  on  the  Georgia  Pacific  Railway,  in  the 
State  of  Alabama,  55  miles  west  of  Birmingham,  Ala.,  68  miles 
east  of  Columbus,  Miss.,  86  miles  east  of  West  Point,  Miss.,  153 
miles  east  of  Winona,  Miss.,  and  224  miles  east  of  Elizabeth  Aliss.; 
and  all  these  points  are  reached  by  the  Georgia  Pacific  Railway, 
which  extends  almost  directly  west  from  Atlanta,  GkL,  through 
Birmingham  and  Corona  to  Greenville,  Miss.  Coal  shipped  from 
Corona  and  destined  to  points  on  the  Alabama  &  Vicksburg  Rail- 
way may  be  forwarded  by  the  initial  carrier,  the  Georgia  Pacific 
Railway  (now  Southern  Railway),  over  various  routes  of  which 
that  road  forms  a  part,  and  through  either  Columbus,  West  Point, 
Winona,  Elizabeth  or  Birmingham.  These  various  routes  from 
Corona  are  as  follows : 

a.  Georgia  Pacific  to  Columbus,  68  miles;  Mobile  &  Ohio 
to  Meridian,  98  miles;  total  distance,  166  miles;  Alabama  & 
Yicksburg  to  destination.  Total  distance  to  Jackson,  262  miles ; 
to  Yicksburg,  306  miles. 

b.  Georgia  Pacific  to  West  Point,  86  miles ;  Mobile  &  Ohio 
to  Meridian,  97^  miles ;  total  distance,  183^  miles ;  Alabama  & 
Yicksburg  to  destination.  Total  distance  to  Jackson,  279^  miles ; 
to  Yicksburg,  323^  miles. 

c.  Georgia  Pacific  to  West  Point,  86  miles ;  Illinois  Central 
to  Durant  and  Jackson,  151^  miles ;  total  distance,  237^  miles ; 
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Alabama  &  Vicksburg  to  cl<3Btiuatioii.     Total  distance  to  Vicks 
burg,  281^  miles. 

d.  Georgia  Paeifie  to  Winona,  153  miles;  Illinota  Central  to 
Jackson,  8SJ  inik'B;  total  (iistaiict;,  241^  aiiles;  Aiabama  & 
Vicksburjr  to  destimition.  Total  distance  to  Vickeburg,  285^ 
miles. 

e.  Georgia  Pacific  to  Elizabeth,  224  railee;  Tazoo  &  Miss. 
Valley  to  Vicksburg.     Total  distance,  306  mites. 

f.  Georgia  Pacific  to  Birmingham,  55  miles;  Alabama  Great 
Sontlium  to  Meridian,  153  miles;  total  distance  to  Meridian,  206 
miles;  Alabama  £Vicksburg  to  destination.  Total  distance  to 
Jackson,  304  miles ;  to  Vicksbarg,  343  miles. 

The  routes  to  Jackson  and  Vicksburg  via  West  Point  or 
Winona  and  the  Georgia  Pacific  and  Illinois  Central  roads  are 
somewhat  shorter  than  tlie  others,  but  the  short  line  to  Meridian 
is  via  Columbus  and  the  Georgia  Pacific  and  Mobile  &  Ohio 
lines.  It  is  possible  to  send  coal  from  Corona  by  the  Georgia 
Pacific  to  the  Mi.'isissippi  Hiver,  distance  about  240  miles,  transfer 
it  to  barges,  and  float  it  down  to  Tickshnrg,  but  it  does  not 
appear  that  coal  goes  from  Corona  to  Vicksburg  in  that  way. 

While  it  is  possible  to  route  Birmingham  coal  to  Alabama  and 
Vicksburg  points  via  the  Georgia  Pacific  and  the  various  above- 
mentioned  roatea  ("a"  to  "o"  inclusive),  the  distance  is  much 
shorter  by  the  Alabama  Great  Southern  to  Meridian.  Thus, 
the  distances  Birmingham  to  Jackson  and  Vicksburg  by  tliif 
route  are  249  and  293  miles,  respectively,  while  by  the  GeorgiH 
Pat-ific,  and  the  shortest  of  the  other  routes  (route  "c"),  the  dis- 
tances from  Birmingham  are  292^  miles  to  Jackson  and  33(1^ 
miles  to  Vicksburg. 

Blocton  is  on  a  branch  of  the  Alabama  Great  Southern,  about 
8  miles  from  Woodstock,  Ala.,  on  the  main  hue,  and  is  132  miles 
from  Meridian,  22S  miles  from  Jackson,  and  272  miies  from 
Vicksburg.  The  route  for  Blofton  coal  to  Jackson,  Vicksburg, 
and  other  points  on  the  Akbiiina  &  Vicksburg  is  via  the  Ala- 
bama Great  Southern  to  Meridian  and  thence  by  the  Alabama  & 
Vicksburg. 

The  routes  under  consideration  are,  from  Corona,  via  the 
Georgia  Pacific,  Mobile  &  Ohio  and  Alabama  A  Vicksburg. 
routes   "a"  and    "b."   and  via  the  Georgia  Pacific,   Alabama 
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Great  Sonthem  and  Alabama  &  Vicksburg,  ronte  "f ;"  from 
Birmingham  and  Blocton,  via  the  Alabama  Great  Soatliern  and 
Alabama  &  Vicksburg. 

3.  The  rates  from  Corona  via  the  Georgia  Pacific,  Alabama 
Great  Southern,  and  Alabama  &  Vicksburg,  ronte  "  f,"  were  not, 
at  the  time  of  complainant  Fewell's  shipments  in  October  and 
November,  1893,  to  Pelahatchie,  Bolton  and  Edwards,  $1.80  per 
ton  to  Jackson  and  $1.55  to  Vicksburg,  as  stated  in  the  com- 
plaint. The  charges  then  applicable  by  this  route  from  Corona 
were  combination  rates,  made  up  of  45  cents,  the  Georgia  Pacific 
local  to  Birmingham,  $1.95  Birmingham  to  Jackson,  and  $1.55 
Birmingham  to  Vicksburg,  making  total  rates  from  Corona  of 
$2.40  to  Jackson  and  $2  per  ton  to  Vicksburg.  In  like  manner, 
the  rates  to  Pelahatchie,  Bolton  and  Edwards  were  made  by  com- 
bining the  Georgia  Pacific  local  of  45  cents  to  Birmingham  with 
a  rate  of  $2.05  in  force  on  shipments  from  Birmingham  to  those 
points,  amounting  to  a  total  rate  of  $2.50,  as  alleged  in  the  com- 
plaint. Under  these  rates,  complainant's  claim  for  reparation  on 
101  tons  of  coal,  five  carloads,  which  he  is  found  to  have  had 
shipped  to  Pelahatchie,  Bolton  and  Edwards  in  October  and 
November,  1893,  is  reduced  to  50  cents  per  ton,  or  $50.50,  based 
on  comparison  with  the  $2  charge  applicable  to  shipments  from 
Corona  through  those  points  to  Vicksburg.  But  at  the  time 
such  shipments  were  made,  coal  from  Corona  to  Jackson  or 
Vicksburg  was  not  the  subject  of  transportation  via  Birmingham 
at  the  higher  combination  rates  above  mentioned,  nor  was  coal  from 
Corona  to  Pelahatchie,  Bolton  or  Edwards  ordinarily  transported 
by  that  route.  These  shipments  for  complainant  were  carried  via 
Birmiugham  in  compliance  with  his  express  direction.  The  com- 
bination rate  of  $2.50  per  ton  for  Pelahatchie,  Bolton  or  Edwards 
via  Birmingham  was  the  same  as  the  rate  in  force  over  the  some- 
what shorter  line  of  the  Georgia  Pacific,  Mobile  &  Ohio  and 
Alabama  &  Vicksburg  via  West  Point  or  Columbus,  but  the 
Georgia  Pacific  obtained  about  70  cents  out  of  that  rate  for  its 
haul  of  68  miles  to  Columbus,  as  against  45  cents  per  ton  for  a 
haul  of  55  miles  to  Birmingham.  Complainant  had  no  coal 
shipped  from  Corona  via  Birmingham  to  either  Jackson  or 
Vicksburg,  and  there  was  no  proof  of  any  other  shipments  from 
Corona  by  that  route  to  Alabama  and  Vicksburg  points  than 
those  which  were  carried  for  complainant  at  his  own  request. 


362  IMTER8TATB  OOMMEBOB   BEPOBTB. 

4.  The  conditions  in  re^rd  to  routing  coal  from  Corona  via 
Birmingham  to  Alabama  and  Yicksburg  points  have  apparently 
altered  since  the  complaint  was  filed  and  hearing  had  in  the 
Fewell  case.  The  Alabama  Great  Sonthem,  while  still  separately 
operated  under  that  name,  is  managed  by  the  Sonthem  Railway, 
the  General  Freight  Agent  of  which  testified  that  "  the  manage- 
ment of  the  Sonthem  Railway  manages  the  Alabama  Great 
Soutliern  Railroad  separately."  The  Sonthem  Railway  Company 
also  operates  the  Georgia  Pacific  Railway.  Rates  from  Corona^  Bir- 
mingham and  Blocton  to  Alabama  and  Yicksbnrg  points  are  now 
all  shown  upon  a  tariff  and  supplement  issued  by  the  Southern 
Railway  Co.,  Alabama  Great  Southern  R  R.  Co.,  and  Knozvilk, 
Cumberland  Gap  &  Louisville  Ry.  Co.  This  schedule  is 
entitled  Coal  Tariff  No.  1  (I.  C.  C.  No.  1600),  and  appears  to  set 
forth  coal  rates  from  the  various  coal  mining  stations  on  the 
Southern  Railway  system  to  points  generally  in  the  Southern 
States.  The  Alabama  &  Yicksbnrg  Railway  Company  is  a  par^ 
to  tliis  tariff.  The  Mobile  &  Ohio  is  also  therein  stated  to  be  a 
party,  but  that  company  has  filed  a  separate  tariff,  '^L  8.  1556" 
(I.  C.  C.  523),  and  Supplement  Ko.  1  thereto,  with  a  statement 
that  they  are  ^^  reissues  "  of  rates  named  in  *'  So.  Ry.  Coal  Tariff 
1600,  and  are  the  rates  in  which  the  M.  &  O.  will  participate." 
On  the  carriage  of  coal  to  Alabama  and  Yicksburg  points  from 
Corona  tliese  Mobile  &  Ohio  rates  are  the  same  as  those  men- 
tioned in  Southern  Railway  Coal  Tariff  No.  1.  The  UlinoiB 
Central  Railroad  Company  has  also  concurred  in  the  rates  stated 
in  said  Coal  Tariff  No.  1,  but  the  Yazoo  &  Mississippi  Yalley 
R.  R.  Co.,  named  in  said  tariff  as  a  party  thereto,  and  which  con- 
nects with  the  Georgia  Pacific  at  Elizabeth,  Miss,  (route  "  e  "), 
has,  by  notice  filed  with  the  Commission,  declined  to  concur  in 
the  rates  set  out  in  that  tariff. 

5.  Coal  rates  from  Corona  to  Alabama  and  Yicksburg  points 
by  the  Georgia  Pacific,  Mobile  &  Ohio,  and  Alabama  &  Yicks- 
burg roads  (routes  '^ a"  and  ^  h "),  were  at  the  date  of  complaint, 
and  when  the  Fewell  case  was  submitted,  including  the  rates  to 
Meridian  by  the  two  roads  first  mentioned,  as  set  forth  in  the 
following  table : 
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The  rates  were  not  only  lower  to  Jackson  and  Vicksbnrg  than 
to  any  other  point  except  Meridian,  the  eastern  terminns  of  the 
Alabama  &  Vicksburg  road,  bat  they  were  lower  to  Vicksburg 
than  for  the  shorter  distance  to  Jackson,  and  lower  to  some  small 
stations  near  Vicksburg  than  to  a  number  of  shorter  distance 
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stations  east  and  west  of  Jackson.  How  the  $1.55  rate  to  YickB- 
borg  was  divided  between  the  carriers  is  not  shown.  The  Jack- 
son rate  of  $1.80  was  divided,  70  cents  to  the  Gleorgia  Pacific,  55 
cents  to  the  Mobile  &  Ohio,  and  55  cents  to  the  Ahibama  & 
Vicksburg.  On  all  lump  coal  from  Corona  to  points  served  by 
the  Alabama  &  Vicksburg,  except  Vicksbnrg,  the  Georgia  Pac- 
ific and  Mobile  &  Ohio  received  their  established  rate  to  Meridian 
of  $1.25.  On  Corona  coal  shipped  to  Jackson  the  Alabama  & 
Yicksbnrg  obtained  55  cents  for  carrying  from  Merid^,  but 
when  shipments  were  destined  to  other  points  east  of  Yicksbm^ 
that  railway  secured  its  full  local  rate  from  Meridian ;  and  to 
Pelahatchie,  69  miles  from  Meridian,  this  was  $1.25  per  ton,  as 
much  as  the  otlier  two  carriers  received  for  the  haul  of  166  miles 
to  Meridian.  These  local  rates  of  the  Alabama  &  Yicksbnrg 
were  stated  in  a  distance  tariff  of  that  railway,  bearing  a  notation 
to  the  effect  that  the  rates  were  authorized  by  the  "  MiBHiRKippi 
State  Commissioners";  and  under  such  tariff  this  company 
charged  85  cents  a  ton  for  5  miles  or  over  and  less  than  15; 
90  cents  for  15  miles  but  less  than  20,  and  for  each  additional  5 
miles  the  rate  was  increased  5  cents  up  to  $1.25,  which  was  ap- 
plied on  all  coal  carried  50  miles  or  more.  The  rates  from  Cor- 
ona to  all  stations  except  Jackson  and  Vicksburg  were  therefore 
combinations  of  the  rate  to  Meridian,  with  the  Alabama  &  Vicks- 
burg local  rate  therefrom,  except  as  to  a  few  stations  near  Vicks- 
burg, which  apparently  took  the  local  added  to  the  Vicksburg 
rate.  During  the  same  period  the  rates  from  Birmingham  and 
Blocton  v^ia  the  Alal>ama  Great  Southern  and  Alabama  &  Vicks- 
burg were  as  follows : 

Lampi  Ran  of  mines. 

BirmiDgham  to  3Ieridian fl.40  $1.15 

Blocton  to  Meridian 1.15  1.15 

Birmingham  and  Blocton  to  Vicksburg 1.55  1.55 

Birmingham  to  Jackson 1.95  1.95 

Blocton  to  Jackson l.:?0  1.80 

Birmingham  to  all  other  points  on  the  Alabsimd  & 

Vicksburg  road i.05  2.05 

Blocton  to  all  other  points  on  the  Alabama  «t  Vicks- 
burg road 1.90  1.90 

All  of  these  rates  were  joint  rates  and  iiuioli  less  than  the  sums 
of  locals  based  ou  Aleriaian*  Jacks«.>ii  or  Viv:k>!.'urx. 
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6./  By  Southern  Eailway  Coal  Tariff  No.  1  coal  mines  served 
by  that  railway  system  are  divided  into  ten  groups.  Corona, 
Ala.,  is  in  group  4,  with  America,  Coal  Valley,  Deer  Creek, 
Lockhart's,  Mountain  Top,  Oakman,  Parrish,  Patton,  and  Smith's, 
all  in  Alabama.  Birmingham,  North  Birmingham,  East  Birm- 
ingham, and  Bessemer,  Ala.,  are  in  group  1.  Group  2  rates 
only  apply  from  Blocton,  Ala.  Under  this  tariff  but  one  rate  is 
in  effect  from  groups  1,  2,  and  4 — from  Corona,  Blocton,  or 
Birmingham — to  points  reached  by  the  Alabama  &  Vicksburg, 
except  Jackson  and  Vicksburg.  This  rate  is  $2.05  per  ton, 
and  applies  to  Lost  Gap,  6  miles  west  of  Meridian,  and  to  New- 
man's, 8  miles  east  of  Vicksburg,  and  to  all  stations,  except  Jack- 
son, between  Lost  Gap  and  Newman's,  including  Pelahatchie, 
Bolton,  and  Edwards.  Prior  to  August  10,  1897,  the  rates  to 
Jackson,  Miss.,  were  less  on  steam  than  on  coal  used  for  domestic 
purposes.  From  each  of  these  groups — 1,  2,  and  4 — the  rate  on 
steam  coal  was  $1.55  per  ton  and  on  domestic  coal  the  rates  to 
Jackson  were  $1.90  from  group  1 — Birmingham,  $1.75  from 
group  2 — Blocton,  $1.80  from  group  4 — Corona.  The  rate  from 
each  of  these  groups  to  Vicksburg  (A.  &  V.  western  terminus) 
has  been  and  is  $1.55  per  ton  on  both  domestic  and  steam  coal, 
and  to  Meridian  (A.  &  V.  eastern  terminus)  the  rate  is  $1.15  on 
coal  used  for  either  purpose. 

Up  to  August  10,  coal  rates  from  Corona,  Birmingham,  and 
Blocton  to  Alabama  &  Vicksburg  points  were  therefore^ — 

To  Meridian  (tta  A.  0.8.  or  M.  AO.) $1.15  per  ton 

all  Ala.  &  Vicka.  stationfl,  except  Jackson  and  Vicksburg 2.05  " 

Jackson,  steam 1.55  ** 

Jackson,  domestic,  from  Blocton 1.75  " 

"     Corona 1.80  *' 

••          •'     Birmingham 1.90  " 

Vicksburg 1.65  " 

By  amendment  of  Southern  Railway  Coal  Tariff  No.  1  (I.  C. 
C.  C.  No.  1600)  effective  August  10,  1897,  the  Vicksburg  rate  ot 
$1.55  was  put  in  force  to  Jackson  on  all  kinds  of  coal  shipped 
from  either  Corona,  Birmingham  or  Blocton.  Under  present 
rates,  the  charges  on  coal  to  local  stations  on  the  Alabama  & 
Vicksburg  are,  per  ton,  50  cents  higher  than  for  the  haul  through 
those  points  to  Vicksburg  or  Jackson.    These  present  rates  are  from 
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35  to  45  cents  less  than  tlie  rates  formerly  in  effect  from  Corona  to 
umuy  local  points  on  the  Alabama  &  Yicksbnrg  Railway,  but  they 
are  15  cents  higlier  than  those  which  were  in  force  from  Blocton, 
and  they  are  the  same  as  the  rates  stated  in  the  f onrth  finding  as  for- 
merly charged  from  Birmingham.  The  present  rates  to  these  local 
stations,  as  well  as  those  to  Jackson  or  Yicksbnrg,  whether  from 
Corona,  Birmingham,  or  Blocton,  are  agreed  joint  rates  and  less 
than  the  sum  of  rates  to  and  from  Meridian,  Jackson,  or  Yicksbnrg. 
The  rates  on  steam  coal  applied  only  on  nnt,  slack,  pea,  or  mn  of 
mines  coal. 

7.  The  Alabama  &  Yicksbnrg,  connecting  Meridian  on  the 
east  with  Yicksbnrg  on  the  west,  passes  through  a  somewhat 
sparsely  settled  section  of  conntry.  Jackson,  the  principal  town 
on  this  line  between  Meridian  and  Yicksbnrg,  had  a  population 
of  5,920  in  1890.  The  same  census  gave  Yicksbnrg  18,878  and 
Meridian  10,624  inhabitants.  The  testimony  shows  that  most 
of  the  places  along  this  railway  are  small  hamlets  having  a  popu- 
lation of  less  than  50  persons,  except  Newton  500;  Lawrence  75; 
Lake  190 ;  Forest  547 ;  Morton  300 ;  Pelahatchie  189 ;  Brandon 
835  ;  and  Clinton  330.  But  it  also  appears  from  such  census  that 
Mississippi  is  among  those  States  in  which  the  population  is 
mostly  rural.  It  has  only  three  cities  with  over  8,000  inhabit- 
ants— Natchez,  Meridian  and  Yicksbnrg — ^and  the  proportion  of 
urban  population  in  1890  was  only  2.64  per  cent  of  the  total ;  and 
such  percentage  of  city  inhabitants  is  less  than  is  given  for  any 
other  State.  Nevertheless,  its  total  population  of  1,289,600  en- 
titled Mississippi  to  the  twenty-first  place  in  a  census  table  show* 
ing  the  ^^relative  rank  and  population  of  the  states  and  terri- 
tories." There  are  few,  if  any,  manufacturing  enterprises  carried 
on  at  Alabama  and  Yick&burg  points  other  than  Meridian,  Yicks- 
burg  and  Jackson,  and^only  in  those  cities  is  coal  used  to  any  ex- 
tent for  steam  purposes  along  the  Alabama  &  Yick&bui^  road. 
The  section  penetrated  byj  that^  railway  is  plentifully  supplied 
with  timber  growth,  and  wood  is  largely  used  for  fuel. 

8.  The  Georgia  Pacific  (Southern  liailway  Company),  ib  the 
only  carrier  of  coal  from  Corona,  Ala.  The  Alabama  Great 
Southern  Bailway  Company,  also  under  the  controlling  manage- 
ment of  the  Southern  Bailway  Company,  operates  the  only  road 
from  Blocton,  and  this  is  also^the  short  line  from  Birmingham  or 
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Blocton  for  coal  destined  to  Meridian  or  through  Meridian  to 
points  generally  on  the  Alabama  &  Vicksburg  Railway.  The 
Illinois  Central  carries  coal  to  Jackson  from  various  mines  other 
than  Corona  or  Birmingham,  and  the  Kansas  City,  Memphis  & 
Birmingham  Railroad,  may,  with  the  Illinois  Central,  transport  coal 
from  or  near  Birmingham  and  intermediate  mines  on  that  line  to 
Jackson.  Besides  Corona,  Birmingham  and  Blocton,  coal  comes  to 
Jackson  and  Yicksburg  from  mines  in  Alabama,  Tennessee,  Ken- 
tucky and  Illinois,  but  only  by  the  delivering  roads  shown  in  this 
case.  There  are  shipments  of  northern  coal  down  the  Mississipi  i 
River  to  Vicksburg,  but  Corona,  Birmingham  and  Blocton  are 
among  the  nearest  shipping  stations  for  coal  to  Jackson  or  Yicks- 
burg. The  average  load  of  coal  per  car  from  these  Alabama 
mines  is  about  20  tons.  Domestic  coal  sold  at  Blocton  or  Bir- 
mingham mines  for  about  $1.75  to  $2.00  per  ton  at  the  time  of  the 
hearing  in  the  Birmingham  case.  On  board  the  cars  at  Jackson, 
the  coal  was  worth  from  $3.65  to  $3.90  per  ton.  The  ordinary 
selling  price  of  domestic  coal  at  Yicksburg  during  the  winter  of 
1895-6  was  $4.40  per  ton.  This  must  include  the  Yicksbui^ 
dealer's  profit,  for  with  the  price  at  the  mines  the  same,  and  & 
lower  rate  to  Yicksburg,  the  selling  price  aboard  cars  at  Yicks- 
burg should  be  less  than  at  Jackson.  The  rate  to  Yicksburg 
added  to  $2.00,  price  at  the  mine,  gives  a  cost  of  $3.55  at  Yicks- 
burg. In  the  Birmingham  case,  respondents'  witness.  Smith,  esti- 
mated that  the  Birmingham  and  Blocton  mines  furnished  60  per 
cent  of  the  coal  used  at  Jackson  during  the  preceding  season. 
This  witness  also  testified  that  coal  coming  down  the  river  to 
Yicksburg  had  not  been  to  his  knowledge  reshipped  to  Jackson 
during  two  or  three  years,  and  that  "  the  interest  of  the  Alabama 
&  Vicksburg  road  was  more  largely  in  connection  with  rail 
lines ;"  and  again,  this  witness  said,  that  "  the  practicability  of 
running  Ohio  River  coal  via  Vicksburg  to  Jackson  would  depend 
very  largely  on  the  price  of  coal  at  Vicksburg  and  at  Blocton." 
He  further  stated  that  in  his  opinion  the  application  of  the  $2.05 
local  point  rate  to  Jackson  from  Birmingham  or  Blocton  would 
not  result  in  coal  going  to  Jackson  by  way  of  Yicksburg.  Un- 
der the  distance  tariff  of  the  Alabama  &  Yicksburg  road,  the  rate 
on  a  ton  of  coal  from  Yicksburg  to  Jackson  would  be  $1.25. 
Water-borne  coal  to  Vicksburg  is  not  shown  to  have  forced  the 
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present  rates  from  Alabama  mines  to  Jackeon,  and  it  bas  been 
[lerniitted  to  have  no  effect  whatever  in  tlie  way  of  reducing  rail- 
road rates  to  any  point  between  Jackson  and  Vieksbnrg. 

The  com])etition  at  Jackson  is  confined  to  tbat  of  rail  carriers 
from  the  various  mines.  Prior  to  Aognst  19,  1897,  the  rate  in 
force  on  coal  from  Beaver  Dam  and  other  Kentucky  mine  stations 
on  the  Chesapeake  &  Ohio  Soutliwestem  Railway  (controlled  by 
the  Illinois  Central)  to  Jackson,  Miss.,  via  the  Illinois  Central 
Uailroad,  distant  from  Beaver  Dam  abont  487  railes,  was  $1.80  on 
■  loinestic  coal.  On  that  date  this  rate  was  reduced  to  $1.55  per  ton. 
Rates  from  those  mines  to  points  on  the  Illinois  Central,  lese  distant 
than  Jackson,  Miss,,  are  on  domestic  coal  $2.30  to  Madison,  Can- 
ton and  Vaughn's.  Madison  is  about  12  miles  and  Vaughn's  is 
about  37  miles  north  of  Jackson.  The  rate  from  those  Kentucky 
mines  to  Grand  Jnnction,  on  the  Illinois  Central,  main  Hue,  and 
only  276  miles  from  Beaver  Dam,  is  $2  per  ton,  or  45  ccnte  more 
than  the  rate  to  Jackson,  487  miles.  From  Carbon  Hitl  and 
lloree  Creek,  mining  stations  in  Alabama  near  Birmingham,  and 
on  the  Kansas  City,  Memphis  &  Birmingham  Railroad,  the 
rates  on  coal  to  Jackson,  made  by  that  road  in  connection  with 
the  Illinois  Central,  were,  prior  to  August  3,  1897,  $1.90  from 
Horse  Creek  and  $1.80  from  Carlmn  Hill.  Since  that  date 
the  $1.55  rate  has  been  in  effect  from  these  mines  to  Jack- 
son, The  distances  via  Aberdeen,  Misa.,  and  the  Illinois  Cen- 
tral from  these  mines  to  Jackson  are  245  miles  from  Carbon 
Hill  and  277  miles  from  Horse  Creek.  To  Madison,  Canton 
and  Vaughn's,  shorter-distance  points  near  Jackson,  Mies.,  ae 
above  shown,  the  rates  over  this  line  from  such  Kansas  City, 
Memphis  &  Birmingham  mines,  are  $2.30  per  ton  from  Horse 
Creek  and  $2.20  per  ton  from  Carbon  Hill.  The  foregoing  rates 
to  points  reached  by  the  lUuiois  Central  are  taken  from  tariffs  on 
file  with  the  Commission.  Competing  lines  carrying  coal  from 
different  mines  to  Jackson,  including  the  defendants,  make  the 
same  rate,  $1,55  per  ton,  to  that  point,  but  each  of  the  lines  charges 
considerably  higher  rates  per  ton  to  shorter-distance  destinations 
through  which  coal  is  carried  from  the  same  mine  to  Jackson,  the 
longer-distance  point.  The  rates  to  Jackson  from  the  varions 
Alabama  mines  are  agreed  upon  by  the  different  lines  to  Jackson, 
and  the  railroad  carriers  to  Vickshurg  from  these  mines  all  charge 
the  same  rate. 
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9.  Coal  is  floated  down  the  Ohio  and  Mississippi  Bivers  in 
barges  and  in  coal  boats.  This  coal  comes  mostly  from  the  Pitts- 
burg, Pa.,  district.  The  barge  is  a  vessel  of  considerable  value, 
and  is  towed  back  up  the  rivers  for  reloading.  The  boat  is  a 
large  "  square  box "  or  float,  costing  from  $700  to  $900,  and  is 
generally  sold  for  a  nominal  price  at  the  unloading  point.  One 
tow  boat  will  bring  down  a  number  of  these  floats  carrying  alto- 
gether several  million  bushels  of  coal.  It  takes  about  27  bushels 
to  equal  a  ton  of  coal.  The  time  required  for  the  trip  from  Pitts- 
burg to  Yicksburg  is  testified  to  be  about  fifteen  days,  and  the 
price  per  ton  for  the  carriage  on  the  river  is  stated  to  range  from 
90  cents  to  $1.50  per  ton.  There  is  necessarily  some  additional 
cost  involved  in  getting  this  coal  from  the  northern  mines  to  the 
river  bank  and  loading  in  the  floats.  This  coal  sold  at  Yicksburg 
during  a  period  of  two  years  at  from  $3.85  to  $4.40  per  ton.  How 
much  of  this  northern  coal  is  used  at  Yicksburg,  or  -  what  is  its 
value  at  the  mines  or  the  point  of  transshipment  to  the  barge  or 
boat,  or  on  the  docks  at  Yicksburg,  does  not  appear.  The  move* 
ment  of  coal  over  the  Alabama  Great  Southern  to  Yicksburg  for 
a  period  of  seven  months  was  271  cars,  equal  to  about  5,420  tons. 
Pittsburg  coal  is  fully  as  good  as  most,  if  not  all,  of  the  Alabama 
coals.  The  Blocton  coal  is  a  better  quality  than  either  the  Corona 
or  Birmingham  coal.  In  dry  seasons  the  Ohio  Eiver  is  not 
navigable  for  barges  or  floats  containing  Pittsburg  or  northern 
coal,  but  Yicksburg  dealers  in  this  river  coal,  like  those  at  Cincin- 
nati and  Louisville,  lay  in  a  suflScient  supply  to  carry  them  through 
the  period  of  low  water.  The  competition  of  this  water-borne 
coal  extends  to  New  Orleans.  The  rate  from  Alabama  mines  to 
New  Orleans  for  steam  purposes  was,  at  the  time  of  the  hearing 
in  the  Birmingham  case  in  1896,  $1.75,  and  $1.60  when  shipped 
for  the  use  of  the  Southern  Pacific  Company,  but  such  rates  were 
not  suflScient  to  hold  the  sale  of  coal  to  the  Alabama  mines,  large 
quantities  for  the  Southern  Pacific  Company  and  for  sugar  re- 
finers, the  Louisiana  Electric  Light  Company,  and  for  the  gov- 
ernment, having  been  contracted  for  with  dealers  in  Pittsburg 
coaL  However  this  may  be,  the  rail  carriers  from  the  Alabama 
mines  to  Yicksburg  have  been  and  are  able  to  secure  a  good  share 
of  the  business. 

10.  Using  300  miles  as  an  average  distance  from  Corona,  Bir- 
7  Imtsqs.  Com.  24 
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iniiinrliam  and  Blocton  to  Yicksbnrg,  the  rate  of  $1.55  per  ton 
yields  the  carriers  a  Uttle  over  i  cent  per  ton  per  mile.  Thegen- 
ci-al  freight  agent  of  the  Alabama  Great  Sonthem  cestiiied  in  the 
Birmingham  case  that  i  cent  per  ton  per  mile  is,  as  a  rale,  ^  con- 
sidered a  remunerative  revenue  on  coal  by  the  average  railroad." 
A  charge  of  $1.55  to  Pelahatchie  amounts  to  over  6^  mills  per 
ton  per  mile  for  S35  miles  from  Corona,  to  nearly  7  mills  per  ton 
per  mile  for  222  miles  from  Birmingham,  and  to  over  7f  mills  per 
ton  per  mile  for  201  miles  from  Blocton.  The  present  charge  of 
$2.05  per  ton  to  Pelahatchie  yields  a  revenue  per  ton  per  mile  at 
the  distances  stated  of  over  9  mills  from  Corona  and  Birming- 
ham, and  more  than  1  cent  from  Blocton. 

1 1.  The  circumstances  and  conditions  under  which  the  defend- 
ants transport  coal  over  these  routes  from  Corona,  Birmingham, 
and  Blocton  are  substantially  similar  to  the  circnmstances  and 
conditions  under  which  they  transport  coal  from  the  same  pouite 
of  origin  to  intermediate  shorter-distance  destinations  on  the 
respective  lines. 

Conclusions. 

The  defense  in  each  of  these  cases  rests  solely  npon  allegations 
of  competition  by  other  carriers  engaged  in  the  transportation  of 
coal  to  Jackson  and  Yicksburg  from  mines  other  tlian  those  at 
Corona  or  Birmingham  and  Blocton.  Coal  from  Binninghani 
and  Blocton  was  claimed  in  the  Fewell  case  to  compete  with  coal 
from  Corona ;  and  in  the  Binningham  case  coal  from  Georgia 
Pacific  mines,  including  Corona,  was  alleged  to  compete  with  Bir- 
mingham and  Blocton  mines.  While  coals  from  these  three 
sources  are  in  competition  with  each  other  for  sale  at  Jackson  and 
Yicksburg  in  the  trade  sense,  it  appears  from  the  findings  that  the 
transpoitation  rates  from  those  mines  to  Alabama  &  Vicksbarg 
stations,  including  Jackson  and  Yicksburg,  are  practically  under 
the  control  of  one  railway  system  (The  Sonthem)  as  the  initial 
carrier,  and  are  established  and  published  in  a  single  schedule  of 
charges.  The  Kansas  City,  Memphis  &  Birmingham  road, 
which  reaches  Birmingham,  may  constitute  an  exception  to  tliis 
statement,  but  if  it  does  the  testimony  is  that  all  these  carriers 
from  Alabama  mines  have  agreed  upon  the  rates  to  Jackson. 

The  competition  of  the  Illinois  Central  and  Kansas  City,  Mem- 
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phis  &  Birmingham  for  the  transportation  of  coal  to  Jackson 
from  mines  reached  by  their  different  lines,  is  characterized  by 
the  same  disregard  of  distance  conditions  that  admittedly  exists 
in  the  tarifb  of  the  defendants  in  the  cases  under  consideration. 
Less  is  charged  on  coal  from  Illinois  Central  and  Kansas  City, 
Memphis  &  Birmingham  mines  to  Jackson  than  is  exacted  for 
coal  transportation  to  intermediate  (shorter-distance)  points  from 
the  same  mines,  and  over  all  lines  the  shorter-distance  charges 
are  much  greater  than  the  common  rate  in  force  to  Jackson.  The 
carriage  of  northern  coals  by  barge  or  boat  on  the  Ohio  and  Mis- 
sissippi Rivers  to  Vicksbnrg  is  not  shown  to  cause  the  low  rate 
to  Jackson  from  the  various  mines;  and  if  it  did,  the  same  in- 
fluence would  necessarily  cause  low  rates  from  such  mines  to 
all  points  between  Jackson  and  Vicksbnrg. 

We  have,  then,  in  these  cases,  a  striking  illustration  of  the  re- 
sults produced  by  competing  carriers  subject  to  the  regulating 
statute  when  they  follow  a  practice  of  permitting  competition 
with  each  other  to  cause  low  rates  at  a  given  point,  while  they 
severally  charge  higher  rates  on  the  same  traffic  to  intermediate 
i^tations.  One  carrier  makes  a  low  rate  to  a  competitive  point  to 
get  business,  the  other  meets  or  goes  below  such  rate,  and  they 
finally  settle  upon  a  like  charge  which  is  then  continued  in  force 
for  an  indefinite  period.  They  nevertheless  continue  to  regard 
such  rate  as  competitive  and  necessarily  lower  than  rates  to  inter- 
mediate local  or  non-competitive  stations  on  their  several  lines 
because  of  assumed  dissimilar  conditions  at  the  competing  points; 
yet  all  of  the  carriers  are  alike  subject  to  the  statutory  rule  for- 
bidding them  to  charge  more  for  the  shorter  distance  on  trans- 
portation performed  under  svhstantiaUy  similar  circumstances 
and  conditions.  No  reason  is  shown  in  this  case  why  the  $2.05 
rate  per  ton  to  intermediate  points  on  the  Alabama  &  Vicksbnrg 
road  could  not  be  charged  to  Jackson  by  all  the  carriers  to  that 
point  without  loss  of  traffic,  and  if  the  present  rate  of  $1.55  to 
Jackson  is  still  preferred  or  deemed  necessary,  it  does  not  ap- 
pear that  defendants  would  lose  any  great  amount  of  revenue 
by  applying  the  Jackson  rate  on  coal  to  intermediate  points. 
Under  the  facts  pertaining  to  coal  transportation  to  Jackson  and 
the  shorter-distance  localities,  the  defense  amounts  to  a  claim  that 
r!ie  carrieis  to  Jackson  are  entitled,  under  the  fourth  section,  to 
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make  the  lower  lono^er-distance  rates  to  Jackson  beeaase  of  arti- 
ficial conditions  created  bj  themselves.  All  of  these  carriers  are 
subject  to  tlie  law,  all  of  them  depart  from  the  long  and  short 
haul  rule  of  the  law,  and  each  defendant  attempts  to  justify  its 
departure  by  the  similar  act  of  the  other  carriers.  If  there  were 
hut  one  carrier  to  Jackson  the  long  and  short  haul  rule,  it  is  prac- 
tically admitted,  would  apply  on  coal  to  that  city,  but  because 
there  are  different  interstate  rail  lines  over  which  coal  is  carried 
to  Jackson  it  is  contended,  in  substance,  that  each  line  is  aathor- 
izcd  to  ignore  that  rule.  So  defined,  as  the  facts  fully  warrant, 
defendants'  position  with  reference  to  the  Jackson  rate  is  shown 
to  be  untenable,  if  not  absurd. 

Some  stress  was  laid  by  defendants,  particularly  in  the  Birming- 
ham case,  upon  the  fact  that  the  local  or  shorter-distance  stations 
involved  are  mostly  small  hamlets,  that  the  only  towns  of  any 
size  west  of  Meridian  are  Jackson  and  Vicksburg,  and  that  the 
country  through  which  the  Alabama  &  Vicksburg  road  runs  is 
well  supplied  with  timber  which  is  largely  used  for  fuel.  We 
are  unable  to  see  how  those  facts  can  create  a  substantial  dissimilar- 
ity in  the  circumstances  and  conditions  under  which  transporta- 
tion is  performed  to  the  shorter  and  longer  distance  stations 
when,  to  reach  the  longer-distance  points,  the  traffic  must  be  car- 
ried through  the  less  populous  shorter-distance  localities.  Cheap 
coal  benefits  the  consumer  living  in  Pelahatchie  as  it  does  the 
consumer  in  Jackson,  and  the  defendants'  length  of  haul,  and 
presumptively  the  cost  of  carrying  coal  in  carload  quantities,  are 
less  to  Pelahatchie  than  to  Jackson.  That  the  carrier  may  pre- 
fer to  carry  traffic  to  destinations  having  larger  consignments 
does  not  warrant  it  in  making  higher  rates  to  a  more  favorably 
situated  but  less  populous  locality,  and  we  are  not  convinced  that 
the  true  interests  of  any  carrier  lie  in  the  direction  of  making 
rates  which  tend  to  build  up  a  few  cities  and  retard  or  prevent 
the  growth  and  prosperity  of  other  stations  on  its  line. 

With  regard  to  the  situation  at  Vicksburg  it  appears  that  there 
is  strong  competition  wholly  by  water  in  the  carriage  of  Pitts- 
burg or  Northern  coal  to  Vicksburg,  and  that  all  of  the  defend- 
ants have  established  the  same  rate  of  $1.55  from  Alabama  mines 
to  Vicksburg  on  both  domestic  and  steam  coal.  But  it  also  ap- 
pears that  under  such  rates  defendants  carry  a  fair  share  of  the 
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coal  used  at  Yicksburg,  and  that  the  rate  is  considered  remuner- 
ative for  the  service  rendered.  Besides,  the  water  transportation 
which  is  relied  upon  to  justify  the  lower  rate  from  Alabama 
mines  to  Yicksburg  is  the  bringing  of  coal  down  the  Ohio  and 
Mississippi  Rivers  from  the  far  distant  Pennsylvania  coal  regions. 
The  facts  as  to  the  real  force  or  effect  of  the  competition  of 
Northern  coal  brought  to  Yicksburg  by  water  are  absent  from 
this  record,  and  though  the  respondents  in  the  Birmingham  case 
were  granted  leave  to  take  additional  testimony  with  a  view  of 
supplying  these  facts  they  have  not  seen  fit  to  do  so.  There  is 
no  water  competition  for  the  carriage  of  coal  from  either  Bir- 
mingham, Blocton,  or  Corona,  nor  from  any  of  the  stations  in 
groups  1,  2  and  4  in  which  under  the  present  tariff  of  defendants 
those  shipping  points  belong.  One  transportation  line  cannot  be 
said  to  meet  the  competition  of  another  transportation  line  for  the 
carriage  of  traffic  from  any-  particular  locality  unless  the  latter 
line  could  and  would  perform  the  service  alone  if  the  former  did 
not  undertake  it.  Boa/rdof  Trade  of  Chattanooga  v.  East  Ten- 
nesee,  V.  dk  Q.  R.  Co.  5 1,  C.  C.  Rep.  546, 4  Inters.  Com.  Rep.  2 1 3. 
Water  competition,  to  justify  the  greater  charge  for  the  shorter 
distance,  must  be  competition  in  transportation  to  the  longer-dis- 
tance point  as  to  freight  which,  if  not  carried  to  such  longer-dis- 
tance point  by  the  defendant  roads,  could  reach  such  destination 
by  water  transportation.  James  cfe  M.  Buggy  Co.  v.  Cincinnvti^ 
N.  0.  cfe  T.  P.  R.  Co.  4 1.  C.  C.  Rep.  744,  3  Inters.  Com.  Rep.  682; 
Cincinnati^  N.  O.  &  T.  P.  R.  Co.  v.  Interstate  Commerce  Com. 
{''Social  Circle  Case,'')  162  U.  S.  197,  40  L.  ed.  939.  In  these 
cases,  the  coal  from  Corona,  Birmingham  or  Blocton  must  go 
by  rail  or  not  at  all,  and  the  competition  of  these  and  other 
Alabama  mines — served  only  by  railroad — for  the  sale  of  coal  at 
Yicksburg  is  with  mines  in  the  Pittsburgh  district.  This  is 
market  competition,  as  to  which  the  Commission  said  in  Georgia 
R.  Com.  V.  Clyde  S.  S.  Co.  5  1.  C.  C.  Rep.  324,  4  Inters.  Com. 
Rep.  120,  "  to  determine  the  force  and  effect  of  such  market 
competition  involves  the  consideration  of  commercial  questions 
peculiar  to  the  business  of  shippers,  such  as  advantage  of  busi- 
ness location,  comparative  economy  of  production,  comparative 
quality  and  market  value  of  commodities,  all  of  which  are  en- 
tirely  disconnected    from    circumstances  and    conditions   under 
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wliicli  transportation  is  conducted ;"  and  it  was  held  in  that 
case  that  sucli  competition  does  not  create  dissimilar  circum- 
stances and  conditions  under  the  fourth  section.  The  Commission 
also  held  in  the  same  decision  that  competition  of  carriers  subject 
to  regulation  under  the  Act  to  Begnlate  Commerce  does  not  cre- 
ate such  substantial  dissimilarity  in  circumstances  and  conditions 
under  which  transportation  is  performed  as  to  justify  such  a  car- 
rier in  making  greater  charges  for  the  shorter  than  for  the  longer 
distance  under  the  fourth  section,without  an  order  of  relief  granted 
by  the  Commission  upon  application  and  showing  by  the  carrier 
as  required  in  the  proviso  to  that  section.  These  rulings  have  been 
repeatedly  aflSrmed  by  the  Commission  in  subsequent  decisions. 
Board  of  Trade  of  Lynchburg  v.  Old  Dommion  S.  S.  Co.  6  I.  0. 
C.  Rep.  632 ;  Jie  Alleged  Violations  of  iih  Section  hy  Atchi- 
son, T.  &  S.  F.  R.  Co.  7  I.  C.  C.  Rep.  61 ;  Brewer  dk  Havr 
leiter  v.  Louisville  (&  N.  R.  Co.  7  I.  C.  C.  Rep.  224 ;  and  the 
United  States  Supreme  Court  in  aflSrming  the  lawfulness  of  our 
order  in  the  Social  Circle  Case^  supra,  had  before  it  a  state  of 
facts  showing  the  existence  of  market  and  carriers'  competition 
at  the  longer-distance  point  fully  as  severe  as  has  been  shown  in 
these  cases  to  prevail  at  Vicksburg. 

It  is  not  to  be  assumed  that  conformity  to  the  rule  of  the  fourth 
section  can  or  will  be  allowed  to  work  any  real  injustice  or  andue 
hardship  to  these  defendants  or  to  other  carriers  engaged  in  in- 
terstate commerce.  This  might  be  the  result  in  some  cases,  not- 
withstanding the  express  limita;tions  in  the  statute  that  the  traffic 
must  be  "  over  the  same  line  "  and  "  in  the  same  direction,"  and 
the  "  transportation  under  substantially  similar  circumstances  and 
conditions,"  and  "the  shorter"  be  "included  within  the  longer 
distance,"  if  no  means  were  provided  whereby  a  modification  of 
the  general  rule  could  be  obtained  upon  showing  of  such  injustice 
or  hardship.  But  the  law  furnishes  a  method  by  which  carriers 
may  secure  needful  relief  from  any  unjust  burdens  which  ob- 
j^ervance  of  this  rule  would  impose,  and  the  remedy  so  provided 
must  be  deemed  adequate  to  their  protection.  These  defendants, 
or  either  of  them,  may  apply  to  the  Commission  at  any  time  for  a 
relieving  order  under  the  proviso  clause  of  the  fourth  section,  and 
upon  such  application  may  present  all  the  considerations  arising 
from  the  coui])etition  of  carriers  from  other  mines,  together  with 
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all  other  matters  relating  to  obtainable  rates  on  coal  from  Corona, 
Binningham  or  Blocton,  or  to  the  eircumstances  and  conditions 
under  which  coal  is  transported  by  them  from  these  points  to 
Jackson  and  Yicksburg,  as  well  as  to  intermediate  localities. 

Upon  consideration  of  all  the  facts  and  circumstances,  we  hold 
that  the  defendant  carriers  in  these  cases  have  failed  to  show  jus- 
tification for  the  higher  coal  rate  to  the  shorter-distance  stations 
on  the  Alabama  &  Yicksburg  railway  than  rates  from  the  same 
mines  for  the  longer  distances  to  Jackson  and  Yicksburg.  Orders 
against  the  carriers  will  be  entered  accordingly. 

We  are  not  satisfied  as  to  the  propriety  of  ordering  a  refund  to 
complainant  Fewell  of  the  difference  between  the  $2.50  rate 
charged  to  him  on  five  carloads  of  coal  carried  at  his  express  re- 
quest from  Corona  over  the  possible,  but  then  not  used,  route  via 
Birmingham  and  the  Alabama  Great  Southern  road  to  Pela- 
hatchie,  Bolton  and  Edwards  and  the  combination  rate  of  $2.00  to 
Yicksburg,  the  Yicksburg  rate  by  the  other  routes  then  being 
$1.55,  and  no  instance  of  any  shipment  of  coal  from  Corona  via 
Birmingham  to  Yicksburg  having  been  shown  during  the  time 
covered  by  the  Fewell  complaint.  Since  the  hearing  of  that 
case,  and  probably  caused  to  some  extent  by  the  change  in  man- 
agement of  the  Alabama  Great  Southern  Road,  rates  over  the 
route  via  Birmingham  from  Corona  have  been  made  the  same  as 
those  in  force  over  the  various  other  lines  from  Corona,  but,  as 
stated,  the  Birmingham  route  appears  to  have  been  previously 
used  for  Corona  coal  only  in  the  single  instance  of  complainant's 
shipments.  Moreover,  the  rates  from  Birmingham  were  inves- 
tigated in  a  wholly  distinct  proceeding.  Complainant's  claim  for 
reparation  is  denied. 

The  order  to  be  entered  in  the  Fewell  case  will  be  directed 
against  the  defendants  therein,  except  the  Bichmond  &  Danville 
R.  R.  Co.,  and  its  receivers,  and  also  against  Uie  Southern  Rail- 
way, as  successor  of  the  Georgia  Pacific  Railway  Company,  and 
now  operating  that  railway,  with  a  provision  permitting  said 
Sontliern  Railway  Company  to  sliow  cause  for  a  modification  or 
setting  aside  of  the  order  within  twenty  daya. 
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A.  J.  QUSTIN 

V. 

ILLINOIS   CENTRAL   RAILROAD   COMPANY  bt   al. 


Decided  October  19,  1897. 


Freight  rates  from  Memphis,  New  Orleans,  DaHas  and  other  sonthem  and 
southwestern  points  to  Kearney,  Neh.,  made  up  of  rates  to  and  from 
Omaha,  were  alleged  to  he  unreasonable,  unjust,  and  unlawful,  but  no 
joint  through  rates  were  published  or  filed,  the  defendants  either  denied  or 
did  not  admit  that  the  shipment  and  carriage  was  continuous,  and  no  proof 
was  submitted  by  complainant  showing  that  defendants  make  a  through 
route  in  fact  by  their  course  of  business.  Held,  That  the  Commission  has 
no  power  to  compel  a  through  route,  and,  no  issue  of  law  or  fact  having 
been  presented  over  which  the  Commission  has  jurisdiction,  the  complaint 
should  be  dismissed. 

A.  J.  Oustin  for  complainant. 

Edward  Baxter  and  others  for  defendants. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

The  rates  attacked  by  this  complaint  are  those  from  New  Or- 
leans and  points  in  Louisiana,  Dallas  and  points  in  Texas,  Memphis 
and  other  points  npon  the  Southern  Mississippi  and  Little  Rock 
and  Arkansas  points,  to  Kearney,  Neb. 

The  complainant  is  a  resident  of  Kearney,  and  makes  this  com- 
plaint in  behalf  of  the  business  interests  of  that  town.  He  alleges 
that  the  defendants  are  engaged  in  the  continuous  carriage  of 
merchandise  from  the  points  above  named  to  Kearney ;  that  they 
publish  through  joint  rates  upon  such  traflSc ;  that  said  rates  are 
made  by  adding  the  joint  rate  to  Omaha  and  other  Missonri  River 
points  and  the  local  rate  from  such  points  to  Kearney;  that  this, 
while  professedly  a  through  rate,  is  not  such  in  any  proper  sense, 
and  that  it  discriminates  against  Kearney  and  the  bufiiness  inter- 
ests of  that  locality. 
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He  f nrther  alleges  that  the  rates  from  these  various  points  to 
Kearney  are  unreasonable. 

The  answers  of  the  defendants  may  be  divided  into  three  gen- 
eral classes : 

1.  The  railroads  comprising  the  first  group,  of  which  the  Ala- 
bama Great  Southern  may  be  taken  as  a  type,  deny  that  they 
receive  upon  their  line  freight  from  Kearney,  or  that  they  par- 
ticipate in  any  through  traffic  from  the  points  named  to  Kearney, 
or  that  they  have  in  force  any  joint  rates  upon  such  traffic. 

2.  Those  comprising  the  second  group,  of  which  the  Illinois 
Central  may  stand  as  an  example,  admit  that  they  receive  freight 
upon  their  respective  lines  destined  to  Kearney.  They  assert, 
however,  that  they  have  no  joint  published  tariff  to  Kearney ; 
that  when  a  shipper  presents  freight  for  Kearney  and  asks  the 
rate,  they  ascertain  it  by  taking  the  joint  rate  to  Omaha  and  add- 
ing to  that  the  local  rate  from  Omaha  to  Kearney,  and  they  assert 
that  this  is  done  purely  for  the  convenience  of  the  shipper,  and 
say  that  if  the  ascertaining  and  quoting  of  a  through  rate  subjects 
them  to  any  liability  they  will  in  the  future  quote  only  the  joint 
rate  to  Omaha. 

3.  Kearney  is  reached  by  but  two  railroads,  the  Union  Pacific 
and  the  Burlington  &  Missouri  Kiver  Sailroad  in  Nebraska. 
These  two  carriers  assert  that  they  receive  freight  destined  for 
Kearney  at  Omaha  and  at  other  Missouri  Kiver  points,  and  trans- 
port it  to  its  destination  upon  the  regular  local  rate,  which  is  a 
fair  and  reasonable  one. 

The  receivers  of  the  Union  Pacific  deny  that  they  have  any 
joint  through  rate  between  points  named  in  the  complaint  and 
Kearney.  The  Burlington  &  Missouri  River  apparently  admits 
that  it  has  in  force  such  rates  from  certain  eastern  points  to  Kear- 
ney, but  not  from  the  points  named  in  this  complaint. 

The  Missouri,  Kansas  &  Texas  Railway  Company  answers  that 
it  does  not  publish  through  rates  nor  participate  in  through  traffic 
between  the  other  points  named  in  the  complaint  and  Kearney, 
but  asserts  that  it  does  publish  and  maintain  rates  from  Dallas 
and  Texas  points  to  Kearney,  and  that  the  rates  to  Kearney  are 
exactly  the  same  as  the  rates  to  Omaha ;  that  the  traffic  in  either 
case  passes  through  Kansas  City ;  that  the  distance  from  Kansas 
City  to  Omaha  is  205  miles  and  to  Kearney  334  miles,  from  which 
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it  vould  appear  that  there  is  no  unjust  dLscrimiaation  agaiost 
Keuruej  in  tliese  rates. 

The  complainant  in  this  case  was  also  the  complainant  in  two 
other  cases,  one  against  the  Burlington  &  MibsouH  River  Rail- 
road in  Nebraska  and  others,  and  the  other  against  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Coiii|tany  and  others.  In  the 
former  of  these,  rates  from  the  "West  to  Kearney,  and  in  the  lat 
ter,  rates  from  the  East  to  Kearney,  were  drawn  in  question. 
The  three  cases  were  heard  together  upon  the  understanding 
that  whatever  testimony  was  applicable  to  each  should  be  con- 
sidered in  that  csise.  This  testimony  raises  distinct  issues  ae  to 
western  rates  and  other  issues  as  to  eastern  rates ;  but  a  careful 
examination  of  the  evidence  fails  to  disclose  anything  which  can 
be  said  to  raise  any  issue  as  to  the  rates  complained  of  in  this  case. 
The  complainant  testified  generally  that  he  believed  in  a  postal 
freight  rate.  He  also  testified  that  the  rates  on  cotton  from 
southern  points  to  Kearney  were  too  high  and  tha,t  the  rates  from 
New  Orleans  to  Kearney  were  33^  per  cent  too  high.  The  rea- 
sons which  he  gave  for  the  latter  opinion  were  that  lower  rates 
had  been  made  for  the  same  service  in  the  past ;  that  the  rail- 
roads operating  between  Kew  Orleans  and  Kearney  received 
more  in  the  aggregate  for  the  service  reudered  than  is  received 
in  the  aggregate  by  all  the  roads  in  the  United  States  for  a  sim- 
ilar service,  and  that  these  rates  were  the  result  of  agreement;  no 
railroad  rate  which  was  not  the  result  of  open  competition  was  as 
low  as  it  ought  to  be.  It  did  not  appear  how  much  lower  these 
rates  had  been  in  the  past,  nor  were  any  figures  given  showiug 
the  aggregate  amounts  received  by  carriers  for  transportation  be- 
tween New  Orleans  and  Kearney  as  com  pared  with  other  carriers, 
We  should  hardly  feel  ^varranted  upon  this  testimony  alone  in 
finding  these  rates  to  be  unreasonable. 

The  complainant  introduced  ii  table  showing  the  rates  from 
the  points  complained  of  to  Omaha  and  Kearney  respectively,  with 
the  comparative  rate  per  ton  per  mile.  From  these  statements 
it  appeared  that  the  rate  per  ton  per  mile  from  each  of  these  ^ven 
points  to  Omaha  was  considerably  less  than  the  rate  per  ton  per 
mile  from  the  same  point  to  Kearney,  although  Kearney  was  the 
more  distant  and  the  traffic  passed  through  Omaha  en  route  to 
Kearney.  It  also  fairly  appeared  from  the  testimony  that  this 
througli  rate  was  arrived  at  by  adding  together  the  joint  rate  to 
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Omaha  and  the  local  rate  from  Omaha  to  Kearney.  The  com- 
plainant insisted  that  this  was  not  the  proper  way  in  which  to 
determine  the  through  rate,  and  that  the  rate  thas  arrived  at 
was  unjust  to  Kearney. 

An  examination  of  the  rates  filed  by  the  yarions  defendants 
with  the  Interstate  Commerce  Commission,  which  were  made  a 
part  of  the  case,  fails  to  show  that  any  of  the  defendants  main- 
tain joint  rates  from  the  points  complained  of  to  Kearney.  The 
rate  from  Omaha  is  fixed  by  the  Railway  Commission  for  the 
State  of  Nebraska.  The  situation,  therefore,  is  this :  Upon  the 
testimony  there  are  no  joint  rates  by  agreement  from  the  points 
in  question  to  Kearney.  The  defendants  carry  merchandise  des- 
tined for  Kearney  to  Omaha  upon  a  joint  rate.  At  Omaha  it  is 
taken  by  the  Union  Pacific  or  the  Burlington  &  Missouri  River 
Railroad,  and  transported  to  Kearney  upon  a  local  rate.  The 
defendants  do  not  in  any  case  admit,  and  mostly  deny,  in  their 
answers,  that  they  have  any  arrangement  with  the  roads  running 
from  Missouri  River  points  to  Kearney  for  a  through  and  con- 
tinuous shipment  of  this  merchandise,  and  the^  testimony  makes 
no  reference  whatever  to  this  branch  of  the  case.  Nothing  ap- 
pears as  to  what  the  practice  is  as  to  through  billing,  through 
cars,  the  collection  of  freights,  etc.,  which  might  show  that  the 
defendants  had  made  joint  lines  in  fact  although  there  was  no 
express  agreement.  It  is  not  shown  how  the  exchange  of  traffic 
is  made  at  Omaha. 

It  is  well  settled  that  the  Commission  has  no  authority  to 
order  a  through  route  or  a  through  rate;  that  can  only  be  by 
agreement  of  the  carriers  themselves. 

The  joint  rate  to  Omaha  was  incidentally  attacked  in  the  com- 
plaint, but  was  not  referred  to  in  the  testimony  and  cannot  be 
said  to  be  in  issue.  The  rate  from  Omaha  to  Kearney  is  an  in- 
trastate rate  over  which  we  have  no  control.  The  rate  really 
drawn  in  question  is  an  alleged  joint  through  rate  made  by  the 
addition  of  these  two  rates.  But,  upon  this  case,  there  is  no  such 
rate.  The  defendants  publish  none,  nor  is  it  suggested  that  they 
agree  upon  any.  It  is  not  found  that  they  make  a  through  route 
in  fact  by  their  course  of  business.  We  have  no  power  to  com- 
pel one.  The  pleadings  and  evidence  present  no  issue  of  law  or 
fact  over  which  the  Commission  has  jurisdiction,  and  the  com- 
plaint should  be  dismissed. 
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STATE  OF  KENTUCKY 

V. 

OINCINXATI,    NEW    ORLEANS    &    TEXAS   PACIFIC 
RAILWAY  COMPANY ;  Southebn  Railway  Compact 

ST   AL. 


Decidsd  October  19,  1897. 


1.  Comparison  of  wheat  rates  charged  by  defendaDts  from  NicholasrlUe, 
Ky.,  with  higher  rates  to  the  same  points  from  St.  Louis,  Chicago  or  Mil- 
waukee, much  more  distant  points  of  shipment,  or  with  a  lower  wheat 
rate  in  force  from  Louisville,  Ky.,  to  Newport  News,  Ya.,  while  tending 
to  support  complainant's  case,  not  found  to  fairly  establish  the  fact  that 
the  rates  complained  of  were  unreasonable  or  that  they  discriminated 
against  Nicholasville. 

%,  Rates  charged  over  the  Cincinnati,  New  Orleans  &  Texas  Pacific  and 
Southern  Railways  for  the  transportation  of  wheat  in  carloads  to  Morris- 
town  and  other  points  in  Tenness^,  found  to  have  been  higher  for  the 
shorter  distance  from  Nicholasville,  Ey.,  than  for  the  longer  distance  over 
the  same  line,  in  the  same  direction,  from  Cincinnati,  Ohio;  but  by  a  Joint 
tariff  recently  filed  the  rates  from  Nicholasville  were  made  not  higiier 
than  those  from  Cincinnati.  Held,  That  the  former  rates  were  In  yiolatioD 
of  the  fourth  section  of  the  Act,  but  that  the  present  charges  are  not,  and 
that  formal  order  in  that  respect  should  not  now  be  issued. 

John  C.  Wood,  11.  S,  Irwin  and  S.  D.  Brown^  for  complainant 
Edward  Baxter,  for  defendants. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commisshner : 

The  (yincinnati,  New  Orleans  &  Texas  Pacific  Railway  extends 
from  Cincinnati,  Ohio,  to  Chattanooga,  Tenn.  Nicholasville, 
Ky.,  is  npon  this  line  94  miles  south  of  Cincinnati,  and  Dayton, 
Tenn.,  is  upon  the  same  line  38  miles  north  of  Chattanooga. 
This  railroad  is  being  operated  by  the  defendant  S.  M.  Felton, 
receiver.  The  Southern  Railway  connects  with  the  Cincinnati, 
H,  O.  &  T.  P.  Railway  at  Harriraan  Junction,  Tenn.,  and  Chatta- 
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nooga.  The  Western  &  Atlantic  Sailroad  connects  at  Chatta- 
nooga with  the  Cincinnati,  N.  O.  &  T.  P.  Eailway,  and  rnns  from 
there  to  Atlanta.  It  is  operated  by  the  defendant  Kashville, 
Chattanooga  &  St.  Louis  Railway  Co. 

The  rates  on  wheat  from  Jticholasville  in  carload  lots  are  as 
follows : 

To 

DaytoD,         Tenn. 16  cents. 

Chattanooga,     "    19    " 

Morristown,       "    21    ** 

Cleveland,         "    19    •• 

Sweetwater,       "    19    " 

Lenoir,  "    19    " 

Mascot,  ••    21    •• 

Afton,  "    21    «• 

Johnson  City,    '•    21    '• 

Adaireville.  Ga. 22    " 

Acworth,        •• 22    '• 

The  rate  to  Dayton  and  Chattanooga  is  a  local  one  over  the 

Cincinnati,  N.  O.  &  T.  P.  Eailway.    The  points  in  the  above 

table  between  Morristown  and  Johnson  City  inclusive  are  upon 

the  Sonthem  Eailway,  and  the  rate  to  them  is  a  joint  one,  made 

and  published  by  the  defendants,  the  receiver  of  the  Cincinnati, 

N.  O.  &  T.  P.  E.  Co.  and  the  Southern  Eailway  Co.    Adairsville 

and  Acworth  are  stations  upon  the  Western  &  Atlantic  Eailroad 

and  the  rate  to  them  is  a  joint  rate  made  by  the  receiver  of  the 

Cincinnati,  N.  O.  &  T.  P.  E.  Co.  and  the  Nashville,  Chattanooga 

&  St.  Louis  E.  Co. 

The  rates  from  Cincinnati  to  the  same  points  are  as  follows : 
To 

Dayton,  Tennessee,  -       -       ...  19  cents. 

Chattanooga,    *•  ....  19  " 

Morristown,      "  17  " 

Cleveland,         "  ....  16  " 

Sweetwater,      **  16  " 

Lenoir.              "  ....  16  " 

Mascot,             "  17  " 

Afton,               "  ....  17  •« 

Johnson  City.   "  17  " 

AdairsviUe,  Qa.,  ....  22  '• 

Acworth,        "  22  " 

The  Eailroad  Commission  of  Kentucky  complains :  First,  that 
the  rates  from  Nicholasville  are  unreasonable  and  discriminate 
against  Nicholasville. 
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Second :  That  the  joint  rates  made  by  the  defendant  Receiver  of 
the  Cincinnati,  N.  O.  &  T.  Pac.  E.  Co.  and  the  Southern  Eailwav 
Company  from  Nicholasville  to  the  points  upon  the  Southern 
Kailway  as  above  are  in  violation  of  the  fourth  section  for  the  rea- 
son that  they  are  more  than  the  rates  from  Cincinnati,  a  more 
distant  point  over  the  same  line. 

Tlie  defendants  all  answer  that  the  rates  in  which  they  are 
respectively  interested  are  reasonable,  and  the  Receiver  of  tlie 
Cincinnati,  N.  O.  &  T.  Pac.  R.  Co.  and  the  Southern  Railway  Com- 
pany further  answers  that  the  joint  rates  from  Nicholasville  to 
the  points  upon  the  Southeni  Railway  are  not  in  violation  of  the 
fourth  section  for  the  reason  that  they  are  not  made  under  the 
same  circumstances  and  conditions  with  the  rates  from  Cincinnati. 
No  attempt  is  made  to  point  out  in  the  answers  wherein  this  dif- 
ference in  circumstances  and  conditions  consists. 

The  testimony  adds  but  little  to  the  pleadings.  The  person  in 
whose  interest  the  complaint  was  made  and  prosecuted  testified 
that  in  his  opinion  the  rates  were  excessive.  He  did  not  profes> 
to  have  any  special  knowledge  on  the  subject  of  rates  but  came 
to  tliis  conclusion  entirely  by  a  comparison  of  the  rates  in  ques, 
tion  with  certain  other  rates  over  the  same  lines,  as,  for  instance- 
the  rates  from  St.  Louis,  Chicago  and  Milwaukee  to  these  same 
points  and  from  Louisville,  Ky.,  to  Newport  News  over  the  same 
lines  in  part. 

By  way  of  illustration,  Dayton,  Tenn.,  and  Acworth,  Ga.,  the 
two  points  among  tliose  complained  of  which  are  respectively  the 
nearest  and  most  distant  from  Nicholasville,  may  be  taken.     The 

rates  and  distances  to  these  stations  are  as  follows : 

To  Dayton,  Tknn. 
From  Bttte.  DiManee. 

Nicholasville,  Tenn.,  -       -       -       -  16  cents.  206  idiles. 

St.  Louis,  Mo.,         -        -        -        -  26      **  509 

Chicago,  111., 27      *•  593 

Milwaukee,  Wis.,    ....  29      •*  688 

To  Acworth,  Qa. 

From 

Nicholasville,       -        -        ...  22  cents.  847  miles. 

St.  Louis.  Mo.,         ....  27       •*  574      " 

Chicago,  111., 80       **  696      " 

Milwaukee,  Wis.,     ....  32      *'  781      " 

The  distance  from  Louisville,  Ky.,  to  Newport  News  is  718 
miles  and  the  rate  14^  cents. 
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The  opinion  of  the  witness  that  the  rates  in  question  are  unrea- 
sonable is  entitled  to  no  weight  as  evidence,  since  he  professes  to 
have  no  knowledge  aside  from  what  he  derives  from  this  com- 
parison. Does  the  comparison  itself  make  out  this  branch  of 
the  complainant's  case  ?  Does  it  fairly  establish  the  fact  that  the 
rates  complained  of  are  unreasonable  or  that  they  discriminate 
against  Nieholasville  ? 

We  do  not  think  it  does.  Distance  is  always  an  element  in 
determining  the  reasonableness  of  a  rate.  It  is  sometimes  a  con- 
trolling element.  In  the  making  of  rates  under  actual  conditions, 
however,  it  is  often  largely,  and  sometimes,  within  certain  limits, 
entirely,  disregarded.  The  Railway  Commission  of  Texas,  for 
instance,  makes  a  progressive-distance  tariff  in  many  instances  up 
to  a  certain  point,  and  beyond  that  a  blanket  rate  wholly  disre- 
garding distance.  We  call  attention  to  this,  not  in  approval  of 
it,  but  merely  to  indicate  that  this  question  is  solved  by  the 
people  from  their  standpoint  and  the  railroads  from  theirs,  in 
some  cases  with  the  same  result.  It  is  well  known  that  in  almost 
all  cases  distance  is  less  regarded  as  it  becomes  greater.  The 
through  rate  over  long  routes  is  almost  never  a  fair  test  of  what 
the  rate  per  ton  per  mile  ought  to  be  upon  local  divisions  of  that 
route.  In  this  case  St.  Louis,  Chicago,  and  Milwaukee  are  all 
important  grain  centers.  The  rates  quoted  from  these  several 
places  are  very  probably  really  parts  of  a  longer  through  rate. 
We  know  nothing  about  the  conditions  under  which  they  are 
made.  We  have  no  information  as  to  the  volume  of  traffic,  the 
proportion  which  is  local,  the  gross  income,  the  cost  of  operation, 
the  cost  of  construction,  nor  as  to  any  of  the  numerous  factors 
which  properly  enter  into  the  solution  of  this  question.  We 
have  merely  this  comparison  of  rates,  and  while  that  is  certainly 
legitimate  evidence  tending  to  support  the  complainant's  case, 
and  while  in  some  instances  it  might  be  sufficient  to  make  out  a 
similar  charge,  we  do  not  feel  that  it  does  in  the  present  instance. 

The  fact  that  22  cents  per  100  pounds  is  charged  for  a  distance 
of  347  miles,  while  but  32  cents  is  charged  for  a  distance  of  781 
miles,  does  not  show,  in  and  of  itself,  that  the  former  charge  is 
excessive  or  discriminating. 

Neither  can  we  entirely  ignore  the  testimony  of  the  defendants, 
although  we  do  not  attach  great  weight  to  it.     The  freight  agents 
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of  the  several  carriers  all  testified  that  in  their  opinion  the  rates 
in  question  were  reasonable,  and  the  freight  agent  of  a  neighbor- 
ing road  gave  his  opinion  to  the  same  effect. 

The  question  for  determination  is  aR  to  the  reasonableness  of 
the  particular  rate.  Upon  this  question  a  witness  may  certainly 
give  an  opinion  as  evidence,  but  that  opinion  must  depend  upon 
reasons  which  are  in  the  main  capable  of  being  considered  and 
comprehended.  If  a  freight  agent  believes  that  the  rate  which 
he  makes  is  a  reasonable  one,  he  must  have  some  reason  for  that 
belief.  Let  him  state  his  reason  along  with  his  opinion,  and  the 
opinion  will  be  entitled  to  credit  according  as  his  reason  com- 
mends itself  to  the  judgment  of  the  trier.  In  this  case,  however, 
the  witnesses  all  have  a  special  knowledge  of  the  situation  which 
entitles  them  to  express  an  opinion  of  value ;  that  opinion  they 
have  given  under  oath ;  its  correctness  has  not  been  challenged 
upon  cross-examination,  and  we  think  it  should  be  entitled  to 
some  consideration. 

2.  It  is  conceded  that  the  rates  for  the  less  distance  from 
^^icholasville  are  greater  than  those  for  the  entire  distance  from 
Gincinnati,  but  alleged  that  the  circumstances  and  conditiohs 
under  which  these  rates  are  made  are  not  the  same.  The  only  fact 
relied  upon  in  the  proofs  as  creating  such  dissimilarity  is  railway 
competition.  We  have  repeatedly  decided  that  competition 
between  railways  subject  to  the  act  cannot  create  the  necessary 
<Hssiinilarity  under  the  fourth  section.  Brewer  <fe  Hanleiter  v. 
Louisville  cfe  N.  li.  Co,  7  I.  C.  C.  Rep.  224,  and  cases 
there  cited.  In  accordance  with  those  decisions  we  now  hold 
that  the  charging  of  a  higher  rate  from  Nicholasville  than 
from  Cincinnati  is  unlawful. 

It  appeared  upon  the  hearing  that  certain  grain  went  forward 
from  Cincinnati  at  less  than  the  published  rate.  When  the  rate 
from  a  particular  locality  by  some  other  Ohio  river  gateway  was 
less  than  via  Cincinnati,  the  defendants  south  of  the  Ohio  were 
accustomed  "  to  shrink  the  rate  ■ '  sufficiently  to  make  the  total 
rate  by  their  line  equal  to  the  rate  by  the  other  line.  This  shrink- 
age appeared  to  be  generally  3  cents  per  100  pounds,  and  grain 
going  from  certain  quarters  was  apparently  entitled  to  a  rate  that 
much  less  from  Cincinnati  south  than  the  regular  published  tariff 
between  the  same  points. 
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This  practice  Beems  to  have  been  in  effect  analogous  to  that  of 
"protecting  the  through  rate"  recently  under  discussion  Re 
Alleged  TJnLawfvl  Rates  in  the  Transportation  of  OroAn  by 
the  Atchison,  T.  i&  S.  F.  R.  Co.  7  I.  C.  C.  Eep.  33. 

The  thing  done  is  probably  unlawful,  since  it  results  in  ship- 
ping at  a  rate  different  from  the  published  rate,  and  should  be 
discontinued ;  but  as  it  was  not  referred  to  in  either  the  complaint 
or  the  answers,  and  was  not  very  clearly  developed  in  the  testi- 
mony, no  formal  order  will  be  made  in  reference  to  it. 

The  complaint  should  be  dismissed  as  to  the  Kashville,  Chatta- 
nooga &  St.  Louis  Eailway  Company.  The  Eeceiver  of  the  Cin- 
cinnati, New  Orleans  ife  Texas  Pacific  Railway  Company  and  the 
Southern  Railway  Company  should,  upon  the  facts  as  they  ex- 
isted when  this  complaint  was  made  and  heard,  be  ordered  to 
desist  from  the  violations  of  the  fourth  section  above  stated ;  but 
nasmuch  as  it  appears  from  an  inspection  of  the  tariffs  on  file 
that,  by  a  joint  tariff  effective  September  11, 1897,  the  rates  were 
so  altered  as  to  remove  the  objection  under  the  fourth  section^no 
formal  order  in  that  respect  will  be  issued  at  this  tima 
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COMMERCIAL  CLUB  OF  OMAHA,  Complatnant, 

CHICAGO  &  NORTHWESTERN  RAILWAY  COM- 
PANY ;  Fremont,  Elkhorn  a  Missouri  Valley  Railroad 
Company  ;  Chicago,  Milwaukee  a  St.  Paul  Railway 
Ci»MrANY;  Chicago,  Rock  Island  a  Pacific  Railway 
Company;  Chicago,  Burlington  ife  Quinoy  Railroad 
Company  ;  Burlington  &  Missouri  River  Railroad  Com- 
pany in  Nebraska;  Union  Pacific  Railway  Company  and 
S.  II.  H.  Clark,  Oliver  W.  Mink,  E.  Ellery  Andersok? 
John  W.  Doane  and  Frederick  R.  Coudert,  Receiven 
of  Union  Pacific  Railway  Company,  D^endaniB. 


(No.  407.) 


Jkddfd  Xawmber  18,  1897. 


1.  Wbfle  like  or  "  group  *'  rates  are  frequently  applied  to  cftles  consfderablj 
further  apart  than  are  Omaha  and  Council  Bluffs,  the  usage  in  this  regard 
is  not  so  uniform  and  well  established  as  to  make  an  exception  at  thoM 
cities  even  prima  fcuis  unlawful. 

2.  The  public  right  to  a  just  relation  of  rates  between  rival  communities 
arises  from  the  statute  which  forbids  discriminatiDg  charges,  and  that 
right  cannot  be  abridged  or  enlarged  by  agreements  of  carriers  with  each 
other,  nor  by  pcomises  made  to  shippers. 

8.  Council  Bluffs,  on  the  east  bank  of  the  Missouri  River,  is  more  favorably 
situated  than  Omaha,  on  the  west  side  of  that  river,  in  regard  to  tralBc 
with  points  in  Iowa,  and  the  defendant  carriers  are  not  to  be  condemned 
for  recognizing  such  natural  advantage  of  location  In  adjusting  their 
charges;  nor  does  it  follow  that  rates  should  be  the  same  from  Omaha  and 
Council  Bluffs  into  Iowa  because  they  are  the  same  from  those  cities  into 
Nebraska. 

4.  Omaha  and  Council  Bluffs,  on  opposite  sides  of  the  Missouri  River,  are 
connecieii  by  an  expensive  bridge  owned  and  operated  by  the  U.  P.  Ry., 
and  also  used  under  lease  by  other  carriers.  Rates  at  Omaha  and  CoancU 
Bluffs  are  substantially  the  same  to  and  from  all  points,  except  points  in 
Iowa  west  of  the  west  bank  of  the  Mississippi  River,  and  rates  to  and  from 
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those  points  are  usually  the  bridge  toll  higher  for  Omaha  than  for  Council 
Bluffs.  Rates  from  the  south  are  made  the  same  to  both  cities  by  the 
competition  of  railways  operated  on  both  sides  of  the  Missouri  River. 
Rates  from  the  west  are  the  same  to  these  cities  and  other  common  points 
as  far  east  as  Chicago,  and  are  part  of  an  eztensiTe  system  of  charges 
applied  by  the  transcontinental  lines.  Rates  from  the  east  are  as  low  to 
Omaha  as  to  Council  Bluffs;  and  this  equality  was  brought  about  some 
fifteen  years  since  by  increasing  rates  to  Council  Bluffs  to  the  amount  of 
the  bridge  toll  as  then  fixed.  For  reasons  stated  in  the  report  this  parity 
of  rates  from  eastern  points  is  a  considerable  advantage  to  Omaha.  In 
▼iew  of  the  conditions  affecting  transportation  to  and  from  points  in  Iowa, 
and  of  the  whole  rate  situation  of  the  two  places, — EM,  That  the  charge 
of  unjust  discrimination  against  Omaha  is  not  sustained,  and  that  the  com- 
plaint should  be  dismissed  without  prejudice. 

Il  To  justify  interference  by  the  Commission  with  the  adjustment  of  rates  as 
between  rival  localities  it  must  appear  that  the  preference  and  advantage 
to  the  one»  and  the  corresponding  prejudice  and  disadvantage  to  the  other, 
are  so  appreciable,  and  established  with  such  a  degree  of  certainty,  m  to 
be  justly  declared  unreasonable. 

W.  D.  McEugh  for  complainant 

Charles  F.  Manderson  for  the  0.  B.  &  Q.  B.  R  Go.  and  the 
Burlington  &  M.  B.  B.  Go.  in  Nebraska. 

Burton  Hcmson  for  the  C.  M.  &  St  P.  By.  Oo. 

Lloyd  W.  Bowers  for  0.  N.  &  N.  W.  By.  Oo.  and  the  F.  E. 
&  M.  V.  B.  B.  Co. 

£<aiert  Mather  and  M.  A.  Low  for  the  C.  B.  I.  &  P.  By.  Co. 

John  M,  Thv/rston  and  W.  li.  KeUy  for  the  Un.  Pac.  By.  Co. 
and  its  Beceivers. 

Leyyis  <&  Holmes  for  Interveners  (merchants  of  Conncil  Bluffs). 

Bbpobt  and  Opinion  of  the  Oohmission. 

Knapp,  Commissioner: 

The  complaint  in  this  proceeding  sets  forth  that  the  defendant 
carriers  maintain  freight  rates  between  Omaha  or  South  Omaha, 
Neb.,  and  points  in  the  State  of  Iowa,  west  of  the  Mississippi 
Biver,  which  are  made  by  adding  to  the  rates  in  force  between 
Council  Bluffs  and  such  Iowa  points  the  prevailing  bridge  tolls 
over  railway  bridges  across  the  Missouri  Biver  at  or  near  Omaha 
and  Council  Bluffs,  while  on  practically  all  other  freight  trans- 
ported to  or  from  Council  Bluffs,  Omaha  and  South  Omaha  the 
same  rates  are  applied.     In  other  words,  it  is  shown  that  rates  are 
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the  same  from  the  Pacific  Coast  to  these  points,  or  from  these 
points  into  Nebraska  and  other  States  west  of  the  Missouri,  as 
well  as  to  and  from  the  South  and  all  points  on  and  east  of  the 
Mississippi  River,  whether  the  shipping  point  or  destination  is 
Omaha,  South  Omaha  or  Council  Bluffs;  whereas  on  traffic  car- 
ried from  or  to  places  within  the  State  of  Iowa  the  Omaha  and 
South  Omaha  rates  are  higher  than  Council  BlnflFs'  rates  by  the 
amount  of  these  bridge  tolls.  The  complainant  therefore  alleges 
that  the  several  defendants,  by  charging  higher  freight  rates 
hetuceii  Omaha  or  South  Omaha  and  points  on  their  respective 
lines  in  the  State  of  Iowa  than  they  have  in  force  between  Conu- 
ril  Bhiffs  and  the  same  Iowa  points,  subject  Omaha  and  South 
Omaha  shippers  to  unjust  discrimination  and  give  an  unlawful 
preference  to  the  shippers  of  Council  Bluffs.  It  is  also  averred 
in  the  complaint  that  the  bridges  across  the  Missouri  River, 
which  are  used  by  defendants  to  carry  traffic  to  and  from  Omaha 
and  South  Omaha,  ''  form  a  part  of  their  continuous  tracks  and 
are  not  different  from  any  other  bridges  or  parts  of  tracks  in- 
cluded within  and  forming  their  continuous  lines  of  railway;" 
wherefore  it  is  claimed  that  the  carriers  in  question  "  are  not  per- 
mitted to  make  greater  charges  under  any  circumstances  for  a 
bridge  where  it  forms  a  part  of  their  continuous  road  than  is  jus- 
tified by  the  actual  mileage." 

The  defendants  admit  that  their  rates  are  adjusted  substan- 
tially as  stated  in  the  complaint,  but  deny  that  any  violation  of 
law  results  from  such  adjustment.  Upon  the  hearing  at  Omaha, 
Messrs.  Deere,  Wells  &  Co.  and  a  number  of  other  merchants 
and  dealers  doing  business  at  Council  Bluffs  were  allowed  to 
intervene  in  opposition  to  the  complainant. 

The  nature  of  the  controversy  will  more  fully  appear  from  a 
statement  of  the  material  facts,  which  are  found  as  follows : 

The  complainant,  the  Commercial  Club  of  Omaha,  is  an  asso- 
ciation or  mercantile  society,  incorporated  under  the  laws  of 
Nebraska,  and  its  memberehip  is  composed  of  merchants,  dealers 
and  shippers  engaged  in  business  at  Omaha  and  South  Omaha  in 
that  State. 

The  defendants  are  severally  common  carriers  engaged  in  the 
transportation  of  interstate  commerce,  and  as  such  subject  to  the 
jurisdiction  conferred  by  Congress  upon  this  Commission. 
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Omaha  is  sitnated  upon  the  west  bank  of  the  Missouri  River. 
Council  Bluffs  is  directly  opposite  on  the  east  bank.  The  dis- 
tance between  the  depots  of  the  Union  Pacific  Railway  Company 
in  the  two  cities  is  about  3  miles.  South  Omaha  is  situated  some 
4  miles  south  and  west  of  Omaha,  and  about  7  miles  from  Coun- 
cil Bluffs.  The  only  defendant  owning  a  bridge  across  the  river 
at  this  point,  and  having  direct  rail  communication  between  the 
three  places,  is  the  Union  Pacific  Railway  Company. 

This  bridge  is  used  also  by  the  Chicago,  Milwaukee  &  St.  Paul, 
and  by  the  Chicago,  Rock  Island  &  Pacific.  The  Chicago  & 
Northwestern  and  the  Fremont,  Elkhom  &  Missouri  Yalley 
roads  carry  freight  over  their  own  bridge  at  Blair,  Neb.,  about  25 
miles  above  Omaha.  The  Chicago,  Burlington  &  Quincy  and 
Burlington  &  Missouri  River  roads  have  a  bridge  at  Plattsmouth, 
Neb.,  25  miles  south  of  Omaha ;  another  at  Nebraska  City,  about 
60  miles  below  Omaha;  and  still  another  at  Rnlo,  Neb.,  120  miles 
south  of  Omaha.  The  Chicago,  Milwaukee  &  St.  Paul  Railway 
does  not  extend  into  Nebraska,  and  the  road  of  the  Union  Pacific 
does  not  run  east  of  Council  Bluffs,  la.  The  Chicago,  Rock 
Island  &  Pacific  Railway  extends  southwesterly  from  Omaha 
through  Lincoln,  to  Fairbury  and  Nelson,  Neb.,  and  from  Fair- 
bury  into  Kansas  and  Colorado.  The  Chicago  &  Northwestern 
Railway,  and  the  Fremont,  Elkhom  &  Missouri  Valley  road,  part 
of  the  Northwestern  system,  the  Chicago,  Burlington  &  Quincy 
Railroad,  and  the  Burlington  &  Missouri  River  Railroad,  part  of 
the  Burlington  system,  run  through  Nebraska  from  east  to  west 
with  various  branch  lines.  All  of  the  defendant  systems,  except 
the  Union  Pacific,  carry  traffic  between  points  in  Iowa  and 
through  that  State  to  points  on  and  east  of  the  Mississippi  River. 

Kates  to  or  from  Omaha  and  South  Omaha  are  higher  than 
Council  Bluffs'  rates  on  traffic  from  or  to  points  in  Iowa  west  of 
the  Mississippi  River.  Rates  from  Council  Bluffs  are  higher  than 
from  Omaha  on  traffic  to  the  following  points  in  Nebraska: 

On  the  Burlington  system,  stations  between  Omaha  and  Gretna, 
21  miles  west,  take  somewhat  higher  rates  per  100  pounds  from 
Council  Bhiffs  than  from  Omaha.  This  difference  at  Cliaico,  about 
15  miles  west  of  Omaha,  is  from  1  to  3  cents,  except  as  to  classes 
C,  D  and  E,  on  which  the  rates  from  both  points  are  the  same. 
At  Gretna,  the  difference  is  2  cents  on  the  first  two  classes,  1  cent 
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on  cIsBaee  3,  4  and  5,  and  on  the  other  classes  the  rates  are  the 
flame  from  both  points.  At  Plattsmoiith,  Neb.,  where  the  Bur- 
lington road  crosses  the  Missouri  River,  the  rates  from  ConneO 
BhiSs  are  from  ^  to  4  cents  higher  than  from  Omaha,  except  od 
class  D,  which  takes  the  same  rate  from  botli  points. 

The  rates  from  Council  Bluffs  to  points  on  the  Burlington  sys- 
tem intennediate  between  Omaha  and  Platt«mouth  are  also 
higher  than  from  Omaha.  At  Beilevue,  one  of  these  intermedi- 
ate points  and  4  miles  from  Omaha,  and  at  La  Platte,  another  of 
sncli  points  and  14  miles  from  Omaha,  the  rates  from  Council 
Bluffs  are  the  bridge  toll  added  to  rates  to  Plattsuionth,  but  not 
to  exceed  certain  specified  class  rates  plus  the  bridge  toll.  Five 
cents  per  hundred  is  the  bridge  toll,  except  upon  a  few  articles 
for  which  lower  tolls  ai-e  speeiiied.  Rates  so  made  from  Conndl 
Bluffs  to  Beilevue  are,  using  the  5-ctnt  bridge  toll,  higher  than 
those  from  Omaha  to  Beilevue  by  from  4  to  7  cents;  and  the 
difference  against  Council  Bluffs  at  La  Platte  is  from  3  to  6.6 
cents. 

On  the  Northwestern  system  (Fremont,  Elthom  &  Missouri 
Valley),  the  stations  in  Nebraska  from  Omaha  to  Arlington  take 
higher  rates  from  Council  Bluffs  than  from  Omaha.  Sncli  dif- 
ference at  Omaha  Heiglits,  5  miles  from  Omaha,  is  4^  to  11 
cents ;  at  Washinj^ton,  20  miles  from  Omaha,  it  is  from  3^  to  4^ 
cents ;  and  at  Arlington,  23  miles  west  of  Omaha,  the  rates  from 
both  points  are  the  same,  except  that  the  class  £  rate  from  Codd- 
cil  Bluffs  is  i  cent  higher  than  from  Omaha. 

On  the  Union  Pacific  Railway  the  rates  from  Council  Blnffs 
and  Omaha  are  the  same,  except  that  to  South  Omaha,  Albright 
and  Averys,  4  to  8  miles  from  Omaha,  tJie  rates  from  Council 
Bluffs  are  5  cents  on  classes  6,  A,  B,  and  C,  4  cents  on  class  D, 
and  3  cents  on  class  E,  while  from  Omaha  the  rate  '>a  each  of 
these  classes  to  South  Omaha  is  $4.00  per  carload,  and  to 
Albright  and  Averys  $5.00  per  carload,  maximum  weight  40,000 
pounds. 

Except  as  above  stated,  rates  to  and  from  Omaha,  South 
Omaha  and  Council  Bluffs  over  all  lines  of  railway,  from  or  to 
points  generally  in  the  United  States,  are  practically  the  same. 
The  rates  between  Iowa  points  and  Omaha  or  South  Omaha  are 
flnbstantially  the  bridge  tolls  across  the  Missouri  River  above  the 
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rates  between  such  points  in  Iowa  and  Council  Bluffs.  Kates  of 
the  Northwestern  system  from  Omaha  to  Iowa  points  are  not, 
however,  invariably  the  bridge  arbitrary  above  Council  Bluffs 
rates.  A  number  of  exceptions  are  shown  in  an  exhibit  filed  by 
counsel  for  that  system,  but  most  of  the  stations  in  Iowa  to 
which  Omaha  rates  are  not  the  bridge  arbitrary  in  excess  of  those 
from  Council  Bluffs  are  situated  at  considerable  distances  east  of 
Omaha,  150  miles  or  more  on  some  of  its  lines  or  branches,  200 
miles  and  over  on  others. 

The  charges  in  force  over  the  Union  Pacific  bridge  are  set 
forth  in  Union  Pacific  Freight  Tariff  L  0.  C.  No.  505,  in  effect 
March  24,  1897,  as  follows : 

Between  Omaha  and  Council  Bluffs. 

Five  cents  per  100  pounds  except  on  freight  in  carloads  as 
specified  below: 

Bran,  Canned  Goods,  Cinders,  Fence  Posts,  Flour,  Flaxseed, 
Grain,  Hay,  Hoop  Poles,  Pig  Iron,  Lath,  Lime,  Common  Lum- 
ber, Meal,  Oil  Cake,  Oil  in  Tanks  or  Barrels,  Piling,  Plaster, 
Potatoes,  Salt,  Sawdust,  Scrap  Iron,  Shingles,  Common  Soap, 
Rough  Stone,  Stucco,  Telegraph  Poles,  Ties,  3  cents  per  100 
pounds.  Brick,  Coal,  Coke,  2  cents  per  100  pounds.  Soft  Coal 
originating  in  Iowa  or  in  Missouri  west  of  Mississippi  River, 
$4.00  per  car  from  Council  Bluffs  to  Omaha.  Coal  Tar,  Cement, 
Ice,  Sand,  Wood  (fuel),  $5.00  per  car.  Vinegar,  $10.00  per  car. 
Horses,  Mules,  Cattle,  Hogs,  or  Sheep,  $6.00  per  car.  Slag, 
$4.00  per  car,  Omaha  to  Council  Bluff's.  Paper,  $6.00  per 
car,  Omaha  to  Council  Bluffs.  Lumber,  $5.00  per  car,  Omaha 
to  Council  Bluffs,  when  destined  to  Iowa  points  "  west  of  but  not 
including  the  Mssissippi  River." 

Between  Council  Bluffs  and  South  Omaha. 

Classes  1,  2,  3,  10  cents  per  100  pounds.  Class  4,  9  cents  per 
100  pounds.  Classes  5,  A,  B,  and  C,  and  Lumber,  5  cents  per 
100  pounds.  Chiss  D,  4  cents  per  100  pounds.  Class  E,  and 
Salt,  3  cents  per  100  pounds.  Brick,  2^  cents  per  100  pounds. 
Soft  Coal  and  Coke,  2  cents  per  100  pounds.  Soft  Coal,  Council 
Bluffs  to  South  Omaha,  $5.00  per  car  originating  in  Iowa  and 
Missouri  west  of  Mississippi  River.  Ice,  $5.00  per  car.  Cord 
Wood,  $6.00  per  car.  Live  Stock,  $6.00  per  car.  Council  Bluffs 
to  South  Omaha;  $4.00  per  car.  South  Omaha  to  Council  Bluffs, 
and  Council  Bluffs  to  Omaha  when  from  stations  in  Iowa  on 
C.  &  N.  W.  and  O.  &  St.  L.  Rys.     Sod,  $8.00  per  car.  Council 
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BluflFs  to  South  Omaha.  Butter  Tubs,  3^  cents  per  100  pounds, 
South  Omaha  to  Council  BhifTs.  Baskets,  3  cents  per  100  pounds, 
South  Omaha  to  Council  Bhiffs. 

The  testimony  is  to  the  effect  that  the  minimum  carload  bridge 
toll  on  most  freight  is  $4.00  and  the  maximum  $5.00  per  car. 
Substantially  the  same  rates  are  charged  for  such  transportation 
between  Omaha  or  South  Omaha  and  Council  Bluffs  by  carriers 
using  other  bridges  near  Omaha. 

There  is  nothing  in  the  case  to  suggest,  nor  is  it  claimed  by 
complainant,  that  the  bridge  tolls  in  question  are  excessive ;  they 
are  accordingly  found  to  be  reasonable  for  the  service  rendered. 

The  rates  of  freight  charged  between  Council  Bluffs  and  other 
points  in  the  State  of  Iowa  are  those  prescribed  by  the  Iowa 
Kailroad  Commission.  These  rates  are  materially  less  for  like 
distances  than  the  rates  in  force  in  Nebraska  and  other  neighbor- 
ing States.  Generally  speaking,  however,  Iowa  is  the  more 
thickly-settled  and  productive  State,  and  furnishes  a  large  volume 
of  trade  for  which  Omaha  dealers  are  in  competition  with  dealers 
at  Council  Bluffs. 

The  maximum  rates  prescribed  by  the  Iowa  Railroad  Com- 
mission on  classes  1  to  5,  inclusive,  added  to  a  bridge  arbitrary 
from  Omaha  of  6  cents,  are  shown  below  in  connection  with 
lowest  actual  tariff  rates  on  the  Northwestern  and  Burlington 
systems  for  like  distances  from  Omaha  into  Nebraska.  Similar 
results  would  be  obtained  by  comparing  the  rates  on  the  Union 
Pacific  system  in  Nebraska  with  rates  for  like  distances  in  Iowa 
prescribed  by  the  Commission  of  that  State,  the  bridge  tolls  in 
question  being  added  to  the  latter.  In  this  table  the  distance 
across  the  river  from  Omaha  is  disregarded,  and  the  comparison 
made  is  subject  to  any  existing  differences  in  classifications 
applying  in  Iowa  and  Nebraska.  It  further  appears  by  this 
table  that  rates  from  Omaha  for  given  distances  into  the  State  of 
Iowa,  even  with  the  bridge  tolls  added,  are  considerably  lower 
than  rates  for  like  distances  from  Council  Bluffs  into  the  State 
of  Nebraska, 
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Prior  to  about  Augnst,  1882,  a  bridge  charge  between  Omaha 
and  Council  BlufTe  was  exacted  on  all  trallic.  Goods  coming  to 
Omaha  by  rail  from  the  east  paid  snch  toll,  and  if  reshipped  to 
Iowa  ijoiiits  it  was  again  collected  ;  while  freight  from  tlie  west 
to  Council  BlufFg  was  charged  the  bridge  rate  over  that  to  Oinaha, 
and  if  traiieported   back  into  Nebnu^  the  charge  for  carrjing 


394  IKTKKHTATK   COMMERCE   REPORTa, 

across  the  bridge  was  a^ain  imposed.     In  that  year,  ag  nearly  as 

can  be  determined  from  the  evidence,  the  MiSBonri  Pacific  sys- 
tem was  extended  to  Omaha  on  the  west  side  of  the  river,  and 
became  a  competitor  for  tiuffic  reaching  Omaha  from  the  east 
and  BOiith.  Witli  the  view  of  preventing  a  rate  war  wliich 
aeeined  to  be  threatened,  the  several  lines  then  entering  Oinslia 
and  Council  BUiSs  appear  to  have  come  to  an  underetanding 
in  reference  to  rates  to  and  from  these  cities.  The  complainant 
contends  that  an  agreement  was  then  reached  by  which  all  rates 
to  and  from  Omaha  were  to  be  the  same  as  rates  to  and  from 
Council  Bluffs.  The  evidence,  however,  does  not  warrant  a  find- 
ing that  this  agreement  was  permanent  and  definite  to  the  full 
extent  claimed;  nor  is  it  deemed  necessary  to  determine  what 
the  precise  understanding  was  in  this  regai-d.  The  facts  are  that 
some  reduction  was  made  in  the  bridge  toll,  and  that  rates  to 
Oonncil  Blufis,  from  points  on  and  east  of  the  Mississippi  River, 
were  sufficiently  raised  to  give  Omaha  from  those  points  the 
same  rates  as  Council  Bhilfs.  The  increased  rates  to  Council 
Bluffs  were  substantially  tlie  bridge  tolls,  as  we  understand  the 
evidence.  It  appears,  however,  that  this  increase  did  not  apply 
to  agricultural  implements  and  possibly  some  other  articles.  But 
as  rates  on  that  description  of  traffic  are  now  the  same  to  both 
places,  we  infer  that  they  were  the  same  prior  to  the  readjnet- 
ment  in  question.  At  the  same  time  the  bridge  tolls  were  re- 
moved from  Council  Bluffs'  traffic  to  and  from  the  West,  except 
as  to  the  territory  within  a  radius  of  some  30  or  40  miles  from 
Omaha.  In  this  territory  the  former  difference  appeai-s  to  be 
still  maintained.  The  Iowa  Commission  had  not  then  prescribed 
a  general  reduction  of  freight  rates  within  that  State,  and  did  not 
do  so  until  about  the  year  1889. 

About  the  time  this  readjustment  of  rates  took  effect,  the 
Union  Pacific  Railway  Company  appears  to  have  made  contracts 
of  lease  with  tlie  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany and  with  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, whereby  the  latter  companies,  for  an  annual  rental  of  $-15,, 
000  to  be  paid  by  each  of  tbem,  acquired  the  right  to  operate 
their  trains  over  the  Union  Pacific  bridge.  In  addition  to  tliis 
rental,  there  appear  to  be  terminal  and  switching  charges  at 
Omaha  which  are  borne  by  thetie  companies.     They  also  con- 
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tribute  to  the  cost  of  maintaining  the  eastern  approaches  to  this 
bridge,  but  to  what  extent  does  not  appear. 

The  defendants  operating  lines  through  Iowa,  and  crossing  the 
Mississippi  River  into  Illinois,  carry  traffic  between  Iowa  towns 
and  Mississippi  Eiver  points  in  Illinois  at  no  greater  rates  than 
are  charged  between  opposite  Mississippi  Eiver  points  in  Iowa 
and  such  Iowa  towns.  For  example,  Davenport,  la.,  Rock  Island 
and  Moline,  III.,  have  the  same  in  and  out  rates,  and  any  bridge 
expenses  are  absorbed  by  the  roads.  Kansas  City,  Mo.,  St.  Joseph, 
Mo.,  Leavenworth  and  Atchison,  Kans.,  have  the  same  rates  irre- 
spective of  destination  or  origin  of  traffic,  and  so  do  St.  Paul  and 
Minneapolis.  The  same  parity  of  rates,  however,  does  not  seem 
to  be  maintained  in  all  cases  as  between  St.  Louis  and  East  St. 
Louis.  The  extent  to  which  the  conditions  at  these  various  points 
resemble  those  at  Omaha  and  Council  Bluffs  is  not  shown. 

The  defendants  operating  roads  leading  from  the  east  to 
Omaha  and  Council  Bluffs  are  parties  to  tariffs  naming  rates  to 
most  of  the  places  above  named,  and  they  also  carry  freight 
under  schedules  fixing  the  same  rates  to  a  number  of  cities  on  or 
near  the  Missouri  River,  including  Omaha  and  Council  Bluffs. 
Grouping  rates  to  and  from  near-by  competing  points  is  prac- 
tised by  these  defendants  to  a  considerable  extent  in  various 
localities. 

The  evidence  is  sufficiently  definite  and  satisfactory  to  warrant 
the  finding  that  at  least  90  per  cent  of  the  aggregate  tonnage  re- 
ceived at  Council  Bluffs  comes  from  the  East,  and  at  the  same 
rates  as  like  traffic  carried  to  Omaha.  It  is  equally  well  estab- 
lished that  something  less  than  one  third  of  the  aggregate  tonnage 
distributed  from  Cvouncil  Bluffs  goes  to  points  west  of  the  Mis- 
souri river,  the  balance  being  carried  to  destinations  east  of  Coun- 
cil Bluffs  and  mostly  in  the  State  of  Iowa.  It  does  not  appear 
with  very  much  certainty  how  much  of  the  aggregate  tonnage 
received  at  Omaha  comes  from  the  east,  but  probably  65  per  cent 
or  more.  It  appears  quite  probable  from  the  testimony  that 
about  20  per  cent  of  the  traffic  distributed  from  Omaha  goes  to 
points  east  of  the  Missouri  River,  the  remainder  reaching  vari- 
ous points  of  delivery  through  a  wide  extent  of  territory  west  of 
Omaha. 

It  should  be  stated,  however,  that  in  the  respect  last  above 
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referred  to  there  is  great  difference  between  different  articles  of 
merchandise.  Sugar,  for  example,  is  largely  shipped  from  the 
Pacific  Coast  and  from  the  South,  as  well  as  dried  fraits  and 
kindred  commodities.  On  the  other  hand,  dry  goods,  hardware, 
agricultural  implements,  vehicles  and  manufactured  articles  gen- 
erally come  almost  wholly  from  the  east.  There  is  a  considerable 
movement  of  traffic  from  the  south,  and  also  shipments  from  the 
Pacific  Coast  which  reach  these  destinations  by  other  rentes  than 
the  Union  Pacific. 

At  the  time  when  the  present  relation  in  rates  between  Omaha 
and  Council  Bluffs  was  established,  the  former  had  a  population 
of  about  40,000  and  the  latter  of  about  half  that  number.  In 
the  fifteen  years  that  have  since  elapsed  Council  Bluffs  appears 
to  have  doubled  its  population,  while  Omaha — including  South 
Omaha — has  increased  to  nearly  four  times  its  population  in 
1882.  The  commercial  growth  of  the  two  cities  during  that 
period  appears  to  have  been  in  something  like  the  same  propor- 
tion. In  the  line  of  agricultural  implements,  and  possibly  road 
vehicles,  Council  Bluffs  seems  to  have  kept  fully  abreast  of 
Omaha,  but  in  nearly  every  other  branch  of  wholesale  business 
the  latter  city  has  grown  much  more  rapidly  than  the  former. 
At  one  time  or  another  during  this  period  several  wholesale 
houses  have  removed  from  Council  Bluffs  to  Omaha,  and  it  does 
not  appear  that  any  business  establishment  has  been  transferred 
from  the  latter  town  to  the  former.  During  this  period  the 
stockyards  and  related  industries  at  South  Omaha  have  been 
established,  and  reached  an  importance  and  magnitude  second 
only  to  those  of  one  other  town  on  the  Missouri  River.  There 
were  formerly  stockyards  at  Council  Bluffs,  though  of  what  extent 
does  not  appear,  but  these  have  been  removed  and  re-established 
at  South  Omaha.  Practically  the  only  lines  of  business  in  Coun- 
cil Bluffs  which  have  kept  pace  in  growth  and  development  with 
those  in  Omaha  are  macliinery,  farming  implements  and  vehicles, 
and  this  is  at  least  partially  accounted  for  by  the  circumstance 
that  available  ground  for  handling  wares  of  this  description  is 
cheaper  and  more  favorably  located  for  the  purpose  in  Council 
Blulls. 

There  is  more  or  less  competition  between  the  wholesale  dealers 
of  Council  Bluffs  and  Omaha  in  groceries,  fruits,  drugs  and  hard- 
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ware ;  though  it  is  to  be  inferred  from  the  evidence  that  even  in 
these  branches  of  trade  the  volume  of  business  transacted  by 
Omaha  merchants  is  much  in  excess  of  that  secured  by  their 
Council  Bluffs  competitors.  No  competition  exists  between 
Council  Bluffs  and  South  Omaha,  as  the  latter  place  has  been 
built  up  mainly  by  the  live  stock  and  packing  industries,  and  no 
similar  industries  are  now  carried  on  at  Council  Bluffs.  The 
most  active  and  even  competition  between  the  two  cities  is  in  the 
sale  of  farming  implements,  vehicles  and  like  merchandise,  and 
in  these  lines  the  competition  of  Council  Bluffs  appears  to  be 
well  sustained  and  successful. 

Neither  Omaha  nor  Council  Bluffs  dealers  appear  to  be  able  to 
do  business  much  more  than  150  miles  east  of  the  Missouri  Biver, 
because  at  any  greater  distance  they  meet  the  successful  compe- 
tition of  wholesale  houses  on  and  east  of  the  Mississippi  Biver. 

There  is  a  large  movement  over  the  lines  of  the  defendant 
carriers  of  live  stock  from  stations  in  Iowa,  Missouri,  Nebraska 
and  other  States  to  South  Omaha,  Kansas  City  and  other  packing 
house  points ;  and  tariffs  are  cited  showing  that  live  stock  is  car- 
ried to  those  destinations,  from  stations  in  Missouri  and  Nebraska, 
at  lower  rates  than  those  prescribed  by  the  Iowa  Commission  for 
like  distances  within  that  state. 

The  foregoing  appear  to  be  the  material  and  controlling  facts 
disclosed  by  this  investigation,  but  some  others  of  minor  impor- 
tance may  be  mentioned  in  connection  with  the  following  state- 
ment of  the  conclusions  reached  by  a  majority  of  the  Com- 
mission. 

The  discrimination  complained  of  in  this  case  is  based  upon 
the  relation  of  rates,  which  has  existed  since  1882,  for  the  trans- 
portation of  freight  between  Omaha  and  Council  Bluffs  respect- 
ively and  points  in  the  State  of  Iowa  west  of  the  Mississippi 
River.  In  support  of  its  contention  the  complainant  advances 
three  propositions : 

First  Council  Bluffs  has  the  same  in-rates  from  all  directions 
as  Omaha. 

Second,  Council  Bluffs  has  the  same  out-rates  to  Nebraska 
points  as  Omaha. 

Third.  Omaha  pays  a  bridge  toll,  in  addition  to  the  Council 
J^luffs  rate,  on  shipments  to  Iowa  points. 
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In  answer  to  the  first  position  the  following  observations  are 
made.  Shipments  from  the  south  into  Omaha  or  Conncil  Blufb 
come  over  several  systems  of  roads,  some  of  which  reach  these 
points  from  the  Nebraska  and  some  from  the  Iowa  side  of  the 
Missouri  River.  The  Iowa  roads,  in  order  to  do  business  in 
Omalia  in  competition  with  Nebraska  roads,  must  carry  through 
Council  BlufiFs  to  Omaha  at  the  Omaha  rate  of  their  competitors. 
The  Nebraska  roads  in  like  manner  and  for  a  like  reason  must 
carry  to  Council  Bluffs — even  if  the  traffic  goes  by  way  of  Omaha 
—at  the  Council  Bluffs  rate  of  the  Iowa  roads.  This  situation 
virtually  compels  the  same  rate  to  both  towns  on  traffic  coming 
from  the  south.  The  carriers  complained  of  are  not  responsible 
for  this  situation  or  chargeable  with  any  resulting  consequences 
to  either  community.  Indeed,  it  is  not  suggested  on  behalf  of 
Omaha  that  this  equality  of  rates  on  traffic  from  the  sonth  is,  in 
itself,  an  injustice  to  that  city,  and  no  change  in  thoee  rates  is 
sought  by  complainant. 

The  rates  from  the  west  to  these  points  are  embraced  in  the 
system  of  transcontinental  through  rates  which  are  the  same  not 
only  to  Omaha  and  Council  Bluffs,  but  also  to  common  points  as 
far  east  as  Chicago.  The  influences  which  brought  about  this 
parity  of  rates  to  common  points,  on  through  shipments  from  the 
west,  are  well  understood  by  those  who  are  acquainted  with  the 
routes  and  relations  of  the  various  trans-continental  lines.  The 
existence  of  this  system  of  through  rates,  and  the  fact  that  under 
it  Council  Bluffs  takes  the  same  rate  from  the  west  as  Omaha, 
operates  no  more  to  the  disadvantage  of  Omaha  as  against  Coun- 
cil Bluffs  than  it  does  as  against  Chicago  or  any  of  the  common 
points  east  of  Omaha.  So  far  as  the  Council  Bluffs  rate  on  traf- 
fic from  the  west  is  concerned,  it  is  claimed  that  none  of  the 
defendants  are  responsible  for  its  maintenance,  unless  it  be  the 
Union  Pacific,  which  has  its  eastern  terminus  at  Conncil  BlufEs. 
The  fact  that  the  Union  Pacific  makes  like  rates  to  Omaha  and 
Council  Bluffs  requires  other  carriers  to  do  the  same,  it  they  pa^ 
ticipate  in  western  business  to  those  points.  If  the  Union  Pacifie 
is  in  sympathy  with  the  complainant,  as  has  been  intimated,  its 
attitude  in  that  regard  may  be  explained  by  the  circumstance 
that  it  carries  to  no  Iowa  points  except  Council  Blufb,  and  there- 
fore has  nothing  to  lose  by  lower  rates  from  Omaha  on  the  lines 
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of  the  other  defendants.  To  this  it  may  be  added  that  this 
equality  of  rates  on  shipments  from  the  west  is  not  complained  of 
or  sought  to  be  changed  in  this  proceeding. 

The  fact  that  traffic  from  the  east  is  carried  to  Omaha  at  the 
same  rate  as  like  traffic  to  Council  Bluffs  is,  in  itself  considered, 
an  obvious  and  considerable  advantage  to  Omaha.  As  stated  in 
the  findings,  the  existing  equality  in  rates  was  brought  about  by 
some  reductions  in  the  bridge  tolls  in  question  and  by  then  in- 
creasing the  Council  Bluffs  rate  to  an  amount  equal  to  the  bridge 
toll  thus  reduced.  In  a  sense,  therefore,  Council  Bluffs  may  be 
said  to  have  paid  the  carriers  from  1882  to  the  present  time,  on 
all  shipments  from  the  east,  the  equivalent  of  this  bridge  toll, 
although  its  shipments  from  that  quarter  were  not  carried  across 
the  bridge.  And  this  has  occurred  as  to  much  the  larger  portion 
of  all  such  shipments  to  Council  Bluffs.  During  the  fifteen  years 
since  the  alleged  discrimination  against  Omaha  commenced, 
Council  Bluffs  appears  to  have  paid  on  more  than  nine  tent^  of 
its  aggregate  tonnage  a  transportation  charge  which,  in  compar- 
ison with  the  Omaha  rate,  exceeds  the  latter  to  the  amount  of  a 
reasonable  compensation  for  the  additional  service  across  the 
bridge.  So  far  as  this  parity  of  rates  on  shipments  from  the  east 
is  concerned,  it  is  Council  Bluffs  rather  than  Omaha  that  has  been 
placed  at  undue  disadvantage.  It  goes  without  saying  that  no 
change  in  the  particular  rates  now  under  consideration  is  desired 
by  the  complainant. 

The  second  position  of  complainant  requires  but  little  comment. 
As  above  stated  it  appears  from  the  findings  that  fully  90  per 
cent  of  the  total  tonnage  received  at  Council  Bluffs  has  practi- 
cally paid  a  bridge  toll,  because  charged  the  same  rates  as  like 
shipments  to  Omaha ;  and  that  less  than  one  third,  or  about  32 
per  cent,  of  the  entire  tonnage  distributed  from  Council  Bluffs 
goes  to  points  west  of  the  Missouri  river.  On  this  32  per  cent  of 
shipments  from  Council  Bluffs,  which,  with  an  additional  68  per 
cent  of  all  shipments  to  that  place,  has  already  been  subjected  to 
a  bridge  charge  or  its  equivalent,  the  bridge  toll  is  not  again  im- 
posed when  the  traffic  crosses  the  bridge  for  the  first  time  to 
reach  Nebraska  destinations.  It  does  not  seem  unfair  that  this 
32  per  cent  of  out-shipments  from  Council  Bluffs  should  go  into 
Nebraska  at  the  same  transportation  cost  as  like  shipments  from 
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Omaha.  In  both  cases  the  traffic  has  been  once  carried  across  the 
bridge  and  the  carrier  has  been  paid  once  for  performing  that 
service.  Therefore,  as  to  the  trade  in  the  territory  west  of  the 
Missouri,  Omaha  competes  with  Council  Bluffs,  so  far  as  freight 
rates  are  concerned,  on  terms  of  equality.  It  is  not  charged  that 
this  parity  of  rates  on  west-bound  shipments  operates  to  the  undue 
prejudice  of  Omaha  or  the  undue  preference  of  Council  Bluffs. 
There  is  no  proof  or  claim  that  the  Omaha  dealer  is  at  any  disad- 
vantage in  competing  for  Nebraska  business.  Nor  is  it  desired 
by  coinphiinant  to  change  the  situation  in  this  respect.  On  the 
contrary,  as  appears  from  the  testimony  of  a  witness  called  in  its 
i)elialf,  tlie  demand  of  Omaha  would  not  be  satisfied  by  the  impo- 
sition of  bridge  tolls  on  Council  Bluffs  shipments  to  Nebraska 
points. 

The  third  proposition  of  complainant  presents  the  only  feature 
of  the  rate  system  in  question  which  is  sought  to  be  changed.  It 
is  insisted  that  the  defendant  carriers  should  be  required  to  give 
Omaha  the  same  rates  as  Council  Bluffs  on  shipments  to  and  from 
Iowa  points ;  and  this  demand  is  made  under  the  provisions  of 
section  3  of  the  Act  to  Regulate  Commerce. 

Among  other  things  it  is  said  that  "This  discrimination  in  rates 
is  contrary  to  universal  usage."  This  statement  is  not  strictly 
true  in  point  of  fact,  for  there  appear  to  be  other  exceptions — as 
well  as  the  one  under  consideration  —  to  a  rule  of  rate-making 
which  is  known  to  be  of  quite  general  observance.  While  numer- 
ous instances  are  found  of  like  or  "group"  rates  applied  to  cities 
considerably  farther  apart  than  are  Omaha  and  Council  Bluffs,  it 
can  hardly  be  maintained  that  the  usage  in  this  regard  is  so  uni- 
form and  well  established  as  to  make  the  exception  eYenj}rima 
facie  unlawful.  The  circumstance  that  this  custom  is  frequently  fol- 
lowed may  be  properly  taken  into  account,  but  as  an  independent 
fact  it  is  by  no  means  controlling.  The  situation  under  review 
seems  in  its  general  aspects  not  unlike  that  at  St.  Louis  and  East 
St.  Louis  where  bridge  tolls  are  in  some  cases  imposed. 

It  is  also  charged  that  "  this  discrimination  was  established  in 
direct  and  flagrant  breach  of  contract."  One  difliculty  with  this 
position  is  that  we  have  not  been  able  to  find  the  facts  in  accord- 
ance with  such  a  contention.  That  some  understanding  was 
arrived  at  by  the  interested  lines,  or  most  of  them,  for  equalizing 
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Omaha  and  Council  Bluffs  rates  is  reasonably  certain ;  and  Omaha 
shippers  may  have  been  justified  in  expecting  that  their  rates  in 
all  directions,  and  to  and  from  all  points,  would  be  made  the 
same  as  those  established  for  Council  Bluffs.  But  the  evidence 
does  not  warrant  us  in  finding  that  the  agreement  then  made  by 
the  carriers  was  so  definite  and  complete  as  to  include  the  local 
rates  now  in  question ;  and  the  readjustment  which  actually  took 
place  may  have  been  honestly  regarded  as  a  substantial  fulfillment 
of  all  promises  in  respect  of  Omaha  rates.  However  that  may  be, 
we  are  of  opinion  that  this  agreement  of  the  carriers,  even  if 
established  to  the  full  extent  claimed,  would  not  materially  aid 
the  complainant.  The  Commission  has  no  authority  to  enforce 
the  performance  of  contracts;  and  the  rights  of  the  parties  to 
this  proceeding  are  not  based  upon  contract  obligations.  If  the 
rates  in  controversy  discriminate  unjustly  against  Omaha,  they 
would  be  none  the  less  unlawful  though  maintained  under  the  most 
formal  contract ;  and  if  they  do  not  thus  discriminate  the  carriers 
may  rightfully  continue  them  in  force,  though  in  so  doing  they 
violate  their  proven  agreement. 

What  has  just  been  said  respecting  any  original  agreement  to 
give  Omaha  the  same  rates  as  Council  Bluffs  applies  with  even 
greater  force  to  the  subsequent  promise  to  that  effect  alleged  to 
have  been  made  by  one  of  the  defendants.  Granting  that  such 
a  promise  was  given,  though  the  evidence  on  that  point  is  far 
from  convincing,  it  is  difficult  to  see  how  that  circumstance  sup- 
ports the  complainants'  demand  or  has  any  material  bearing  upon 
the  question  to  be  determined.  The  public  right  to  a  just  rela- 
tion of  rates  between  rival  communities  arises  from  the  statute 
which  forbids  discriminating  charges,  and  that  right  can  neither 
be  abridged  nor  enlarged  by  agreements  of  carriers  with  each 
other,  or  by  such  promises  to  shippers  as  are  claimed  to  have  been 
made  in  this  case. 

A  somewhat  more  serious  question  is  presented  by  the  fmther 
charge  of  complainant  that  ^Hhe  discrimination  against  Omaha 
operates  to  the  serious  detriment  of  the  business  interests  of  that 
city."  It  is  quite  obvious  that  Omaha  dealers  must  sell  goods  to 
Iowa  customers  at  the  same  prices  as  their  Council  Bluffs  com- 
petitors; and  since  the  latter  have  some  advantage  in  rates  to 
Iowa  points,  the  former  must  be  content  —  other  things  being 
7  Iktebs.  Com.  20 
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equal — with  smaller  proiitB  on  Iowa  basiness.  Is  this  an  injnstiee 
to  Omaha  merchants?  Their  shipments  to  Iowa  towns  require  a 
grctiter  service  from  the  carriers  than  is  performed  for  Conncil 
Bhiffs  merchants,  for  they  are  hauled  a  greater  distance  and  over 
an  expensive  bridge.  The  charge  for  this  extra  service  is  admitted 
to  be  reasonable,  and  those  for  whom  it  is  performed  cannot  jnstly 
com])lain  because  it  is  not  gratuitously  rendered.  Independent 
of  the  fact  that  rates  in  other  directions  are  the  same  from  both 
places,  and  judged  solely  by  the  conditions  affecting  transportation 
into  Iowa,  it  would  seem  entirely  proper  to  exact  somewhat  higher 
rates  on  traffic  from  Omaha.  The  two  cities  are  not  in  fact  one 
community  even  in  their  commercial  relations.  They  are  situated 
in  different  states  and  upon  opposite  sides  of  a  wide  river  which 
is  a  natural  obstacle  to  easy  communication  between  them.  The 
defendant  which  constructed  the  bridge  over  this  river,  and  the 
defendants  which  have  leased  the  right  to  run  their  trains  across 
it,  BXQ  prima  facie  entitled  to  some  compensation  for  their  outlay. 
Doubtless  the  Omaha  dealers  would  find  their  Iowa  trade  more 
lucrative  if  they  were  relieved  from  any  charge  for  the  bridge 
service  which  they  receive,  but  is  that  of  itself  any  reason  for 
sustaining  their  demand?  They  are  not  now  by  any  means 
excluded  from  Iowa  territory.  Their  business  extends  quite  as 
far  into  that  state  as  does  the  business  of  their  Conncil  Bluffs 
rivals ;  and  it  is  a  fair  inference  from  the  testimony  that,  except 
in  the  line  of  farming  implements  and  vehicles,  the  volnme  of 
Omaha  trade  in  Iowa  greatly  exceeds  that  secured  by  Council 
Bluffs.  While  the  difference  in  rates  is  considerable  to  near-by 
stations,  the  percentage  of  difference  diminishes  as  more  remote 
points  are  reached,  because  the  Iowa  rate  increases  with  distance 
while  the  bridge  tolls  remain  a  constant  quantity;  at  no  point 
does  this  difference  appear  to  be  a  controlling  factor.  Incidentally 
it  may  be  remarked  that,  if  these  bridge  tolls  were  abolished,  the 
carriers  would  apparently  be  required  to  haul  traffic  from  Omaha 
to  Council  Bluffs  without  pay,  as  the  bridge  toll  seems  to  be  the 
rate  between  the  two  cities ;  while  to  stations  in  the  vicinity  of 
Council  Bluffs  the  compensation  would  be  little  more  than  nom- 
inal. The  actual  rates  for  minor  distances  on  that  basis  were 
named  by  a  witness  for  defendants,  and  the  figures  stated  by  hira 
were  not  controverted  by  complainant;  nor  is  the  point  referred 
to  in  the  brief  of  complainant's  counsel 
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As  respects  this  distributing  trade  in  Iowa,  it  cannot  well  bo 
denied  that  Council  Bluffs  lias  some  natural  advantage  of  location. 
Situated  on  the  east  bank  of  the  Missouri,  nearer  and  more  acces- 
sible to  the  surrounding  territory  in  Iowa,  more  closely  identified 
politically  and  otherwise  with  the  towns  in  that  territory,  her 
merchants  may  reasonably  expect  consideration  from  Iowa  buyers 
as  against  competitors  located  at  greater  distance  and  in  another 
state.  If  Council  Bluffs  is  more  favorably  situated  with  reference 
to  the  trade  of  western  Iowa,  the  carriers  are  not  to  be  condemned 
for  recognizing  that  fact  in  adjusting  their  charges.  It  does  not 
necessarily  follow  that  rates  should  be  the  same  from  Omaha  and 
Council  Bluffs  into  Iowa  because  they  are  the  same  from  those 
places  into  Nebraska.  If  Council  Bluffs  has  an  undue  advantage 
in  the  matter  of  west-bound  rates,  the  correction  of  any  resulting 
injustice  to  Omaha  must  be  sought  in  an  appropriate  proceeding. 
Whether  equal  rates  to  Nebraska  and  other  western  points  is 
unjust  to  Omaha  is  not  now  open  to  inquiry,  for  no  such  com- 
plaint is  made  and  no  change  in  those  rates  appears  to  be  desired. 
But  if  it  seems  right,  as  an  independent  proposition,  that  Council 
Bluffs  should  have  somewhat  lower  rates  into  Iowa,  how  is  that 
right  impaired  by  the  circumstance  that  both  places  have  the  same 
rate  into  Nebraska?  Must  the  relation  of  rates  in  one  direction 
be  a  little  more  favorable  to  Omaha  than  justice  seems  to  require, 
because  relative  rates  in  the  other  direction  give  Council  Bluffs 
an  advantage  to  which  she  is  not  strictly  entitled? 

So  far  as  the  claim  of  Omaha  is  based  upon  the  whole  rate  sit- 
uation of  the  two  places,  rather  than  upon  the  conditions  affect- 
ing transportation  into  Iowa,  it  finds  insufficient  support  in  our 
estimation,  for  it  does  not  appear  to  us  that  the  general  average 
is  specially  favorable  to  Council  Bluffs.  Under  the  present  ad- 
justment of  rates — taking  into  account  tlie  entire  in  and  out  ship- 
ment of  both  cities — Omaha  gets  a  much  larger  percentage  of 
free  transportation  across  the  Missouri  Kiver  than  does  Council 
Bluffs.  This  arises  from  the  fact  that  the  larger  portion  of  traf- 
fic received  comes  from  the  east,  while  a  still  larger  portion  of 
ti-aflic  shipped  out  goes  west  of  the  Missouri  River.  Nor  would 
this  feature  of  tratfie  movement  be  materially  altered,  in  our 
judgment,  hy  u:ivin^  Oinalia  the  same  rates  as  Council  Bluffs  on 
»>hipmeiit6  into  Iowa.     The  available  territory  for  distribution  in 
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Iowa  is  limitod  by  the  successful  competition  of  wholesale  dealers 
on  and  east  of  the  Mississippi  River,  It  ia  not  probable  that 
Council  Bluffs  rates  would  enable  Omaha  merchants  to  extend 
their  trade  much  farther  east  than  the  Iowa  towns  now  reached 
by  them.  No  similar  competition  exists  west  of  the  Missouri, 
and  in  that  direction  both  Omaha  and  Council  BluSs  liave  access 
to  a  territory  of  almost  unlimited  extent.  For  a  long  time  to 
come,  therefore,  the  relative  traffic  movement  is  likely  to  con- 
tinue substantially  as  at  present,  and  that  is  a  condition  of  thingB 
which  practically  operates,  as  we  view  the  caee,  to  the  consider- 
able advantage  of  Omaha. 

There  is  nothing  in  the  history  of  these  towns  for  the  last  fif- 
teen years  which  indicates  that  the  prosperity  of  Omaha  has  been 
impeded  by  the  maintenance  of  the  rates  in  question.  Her 
growth  in  population  has  been  twice  as  rapid  as  that  of  Council 
Bluffs,  and  her  commercial  importance  has  increased  in  a  corres- 
ponding degree.  Notwithstanding  the  rates  complained  of  the 
industries  of  Omaha,  with  one  or  two  exceptions,  have  quite  out- 
grown those  of  Council  Bluffs,  and  several  instances  are  shown 
of  the  transfer  of  business  establishments  from  the  latter  place  to 
the  former.  It  is  difficult  to  reconcile  the  facts  here  referred  to 
with  the  claim  that  Omaha  has  been  injured  by  reason  of  more 
favorable  rates  accorded  to  Council  Bluffs. 

It  must  be  remembered  that  not  every  inequality  in  rates  con- 
stitutes a  violation  of  the  law.  Discrimination  is  forbidden  only 
when  it  is  uvjust.  Preferences  and  prejudices  are  not  prohib- 
ited unless  they  are  undue.  The  language  of  the  statute  implies 
that  there  may  be  discriminations  which  arc  not  unjaet  and  pref- 
erences which  are  not  undue.  Nor  was  it  intended  that  the  Com- 
mission should  interfere  with  the  adjustment  of  rates  between 
different  localities,  except  when  necessary  to  the  protection  of 
public  interests.  There  may  be  some  disproportion  in  rates  for 
■which  the  carrier  is  responsible,  and  which  possibly  results  ia 
some  benehts  to  a  given  community  as  against  its  comniertaal 
rival ;  but  to  justify  the  intervention  of  the  Commission  it  must 
appear  that  the  preference  and  advantage  in  the  one  case,  and 
the  corresponding  prejudice  and  disadvantage  in  the  other,  are  so 
appreciable  and  established  with  such  a  degree  of  certainty  as  to 
be  justly  declared  unreasonable.     Such  a  showing,  it  seems  to  • 
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has  not  been  made  in  this  case.  It  may  be  that  further  test  of 
this  system  will  disclose  an  injustice  to  Omaha,  and  the  shippers 
of  that  city  should  not  be  precluded  from  seeking  another  investi- 
gation ;  but  upon  the  facts  now  appearing  the  Commission  does 
not  feel  warranted  in  requiring  these  rates  to  be  changed. 

It  follows  that  the  complaint  should  be  dismissed  without  prej- 
udice ;  and  an  order  will  be  entered  accordingly. 

I  am  authorized  to  say  that  Commissioners  Yeomans  and 
Pboutt  concur  in  this  disposition  of  the  case. 

Prouty,  Commissioner : 

I  concur  in  the  conclusions  reached  by  Commissioner  £napp 
in  this  case  and  in  the  general  reasoning  of  his  opinion.  The 
decision,  however,  upholds  an  apparent  discrimination,  and  in 
order  that  it  may  not  be  misunderstood  I  wish  to  state  briefly  the 
exact  view  upon  which  I  base  my  opinion. 

1.  The  charging  of  a  higher  rate  from  Omaha  to  Iowa  points 
is  proper  of  itself.  While  Omaha  is  in  fact  only  three  miles  west 
of  Council  Bluffs  the  bridge  which  connects  the  two  cities  is 
equivalent — having  reference  to  the  cost  of  constructing  and 
maintaining  it — to  many  miles  of  ordinary  railroad.  Two  of  the 
defendants  actually  pay  $45,000  a  year  for  the  right  to  operate 
their  trains  across  this  bridge.  It  is  idle  to  say,  therefore,  that 
the  carrier  ought  not,  having  reference  to  the  cost  of  service,  to 
receive  any  more  for  the  carriage  from  Omaha  than  from  Council 
Bluffs.  The  Commission  has  held  within  the  year  that  the  ex- 
istence of  a  similar  bridge  justified  a  differential  between  the  two 
sides  of  a  river.  Cinciniiati  Freight  Bureau  v.  Cincinnati^ 
New  Orleans  cfc  Texas  Pacific  R.  Co,^  and  others^  7  I.  C.  C.  Hep. 
180.  It  is  practically  conceded  that  the  present  bridge  tolls  are 
reasonable. 

2.  A  city  is  entitled  to  the  natural  advantages  of  its  location. 
In  actual  competition  it  often  happens  that  these  advantages  are 
not,  and  perhaps  cannot  be  regarded,  but  they  are  always  an 
element  which  it  is  proper  for  tlie  carrier  to  take  into  account, 
and  which  should  be  taken  into  account  when  possible.  Council 
Bluffs,  being  upon  the  east  bank  of  the  Missouri  river,  is  entitled 
to  the  benefit  of  that  fact.  To  remove  the  bridge  toll  on  ship- 
ments east  from  Omaha  would  be,  of  itself,  a  discrimination 
against  Council  Bluffs. 
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9.  No  question  is  made  but  tliat  the  rate  from  Conncil  Bluffs 
tf)  points  in  Iowa  is  sufficiently  low.  If,  therefore,  these  carriers 
are  compelled  to  take  traffic  from  Omaha  at  the  Council  BInSe 
rate  to  points  in  Iowa,  they  are  compelled  to  render  that  service 
for  less  than  a  reasonable  compensation.  A  carrier  may,  as  a 
matter  of  policy,  voluntarily  accept  less  than  a  reasonable  rate, 
bnt  it  ought  not,  in  the  absence  of  some  controlling  reason,  to  be 
compelled  to  do  so  against  its  will. 

i.  It  is  urged  that  in  this  case  the  defendants  should  be  com- 
pelled to  forego  the  bridge  toll  from  Omaha  east,  because  they 
forego  it  from  Council  Bluffs  west ;  having  created  this  situation 
in  part,  they  cannot  escape  from  the  full  effect  of  it.  It  may  be 
aasiinied  that  this  would  be  so,  provided  the  present  adjustment 
of  rates  on  the  whole  discriminated  against  Omaha  in  favor  of 
Council  Bluffs ;  but  upon  the  teatiraooy  the  diflcrimination  is 
apparently  the  other  way. 

All  traffic  which  crosses  the  bridge  either  way  ought  to  pay 
toll  for  every  time  it  crosses.  Merchandise  coming  from  the  east 
to  Omaha  and  shipped  from  Omalia  back  to  points  in  Iowa  should 
pay  the  bridge  toll  twice  as  against  that  same  kind  of  merchandise 
brought  to  Council  Bluffs  and  from  there  distributed  to  Iowa 
points.  At  the  present  time  it  pays  but  one  bridge  toll,  OT3,, 
that  from  Omaha  to  Council  Bluffs.  Upon  all  such  freight, 
therefore,  Conncil  Bluffs  is  discriminated  against  to  the  extent 
of  one  bridge  toll.  Upon  freight  brought  from  the  east  to  either 
Conncil  Bluffs  or  Omaha  and  from  thence  shipped  on  to  the  west 
tliere  is  no  discrimination  at  present  since  in  neither  case  is  any 
bridge  toll  paid  ;  or  rather  there  is  a  discrimination  of  one  bridge 
toll  in  each  case  which  may  he  offset,  the  one  ngainst  the  other. 
Upon  freight  coining  from  the  west  to  Omaha  and  from  Omaha 
distributed  to  Iowa  poiute  there  is  no  discrimination,  since  Oinalia 
pays  one  bridge  toll,  as  it  ought.  Upon  traffic  coming  from  the 
west  to  Council  Bluffs,  which  is  sent  back  across  the  Missoari  for 
distribution,  Omaha  is  discriminated  against  to  the  extent  of  two 
bridge  tolls,  since  that  traffic  has  crossed  the  river  twice  and  paid 
no  toll ;  and  upon  that  which  goes  to  Iowa  points  to  the  extent 
of  one  toll,  since  that  has  crossed  the  river  once  without  payment. 

It  appears,  therefore,  that  under  the  present  conditions  there 
is  a  discrimination  of  one  bridge  toll  against  Council  Bluffs  upon 


COMMEROTAL  OLIJB  OF   OMAHA  Y.  OHIOAGO  A  K.  B.  00.       40T 

all  traffic  from  the  east  to  Omaha  which  returns  from  Omaha  to 
points  in  Iowa,  and  that  there  is  a  discrimination  against  Omaha 
of  one  bridge  toll  upon  all  traffic  from  the  west  to  Council  Bluffs 
which  is  from  there  distributed  to  Iowa  points,  and  of  two  bridge 
tolls  upon  all  traffic  which  is  sent  back  from  there  into  Nebraska. 
Now,  upon  looking  into  the  case  we  find  that  of  the  total  traffic 
brought  to  Omaha,  about  65  per  cent  conies  from  the  east  and 
that  one  third  of  this  is  sent  back  [to  Iowa  points.  Upon  the 
other  hand  only  one  tenth  of  all  the  traffic  at  Council  Bluffs 
conies  from  the  west.  There  is  nothing  in  the  case  to  show  how 
much  of  this  is  sent  back  to  Nebraska,  but  if  it  all  went  back  the 
amount  of  discrimination  against  Council  Bluffs  would  still  be 
greater  upon  east  bound  traffic  to  Omaha  than  upon  west  bound 
traffic  to  Council  Bluffs.  It  seems  to  me,  therefore,  that  the 
present  adjustment  of  rates  is  a  discrimination  against  Council 
Bluffs  and  that  it  ought  not  to  be  aggravated  by  ordering  any 
further  and  additional  discrimination. 

It  is  not  intended  to  suggest  that  the  Commission  should  upon 
the  application  of  Council  Bluffs  order  the  charging  of  the  bridge 
tolls  in  all  cases.  That  would  be  abstractly  just,  but  the  actual 
traffic  conditions  are  such  in  almost  all  cases  that  it  is  inipossible 
to  do  exact  justice  between  localities.  The  traffic  conditions  here 
seem  to  render  it  necessary  that  the  bridge  toll  should  be  disre- 
garded in  the  case  of  most  rates.  All  I  intend  to  say  is  that  the 
Commission  ought  not  to  order  these  carriers  to  accept  less  than 
a  reasonable  rate,  when  to  do  so  would  be,  not  to  remedy  an 
existing  discrimination,  but  to  intensify  a  discrimination  which 
necessarily  exists. 

Morrison  and  Cijcments,  Commissioners^  dissenting : 

We  dissent  from  the  conclusion  of  the  majority,  and  do  not 
believe  the  facts  warrant  the  reasons  assigned  for,  or  justify,  the 
disposition  made  of  the  case. 

Omaha  and  Council  Bluffs  have  the  same  rates  to  and  from  all 
points  in  all  directions  except  to  and  from  Iowa.  Between 
Omaha  and  Iowa  points  the  charges  are  higher  than  between 
Council  Bluffs  and  these  points  to  the  extent  generally  of  the  rate 
or  toll  over  the  bridge  connecting  these  two  cities,  which  compete 
for  business  in  both  Nebraska  and  Iowa.     What  is  demanded  in 
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the  complaint  is  that  the  rates  between  Omaha  and  Iowa  poinle 
ehali  !)e  the  same  as  the  rates  coniieded  to  CoiinciJ  Blnffs,  just  as 
like  rates  are  conceded  between  these  two  cities  and  all  other 
points  ;  and  this  claim  for  Omaha  is  only  that  equality  which  the 
defendant  railroad  companies  grant  to  al]  other  Missonri  River 
points,  including  Atchison,  Leavenworth,  and  Kansas  City,  which 
three  places,  like  Otnaha,  are  on  the  west  bank  of  the  Missouri 
River.  The  same  rates  are  established  and  maintained  by  the 
defendant  roads  at  their  Missiseippi  Riser  crossings  to  or  from 
either  side  of  that  river  east  as  well  as  west.  Rock  Island,  Ilh- 
nois,  has  the  same  rates  as  Davenport,  Iowa,  to  and  from  all 
points  east  and  west  I 

This  proceeding  was  commenced  on  behalf  of  Omaha  against  I 

the  railroad  companies.     The  complaint  was  that  these  oompanies  ) 

nnjnstly  discriminated  against  Omahaand  gave  undae  preference  ! 

to  Council  Bluffs  by  charging  on  shipments  between  Omaha  and 
Iowa  points  higher  rates  than  were  then  and  are  now  received  on  I 

like  traffic  between  Council  Bluffs  and  the  same  Iowa  points. 
Several  merchants,  manufacturers,  and  traders  of  Council  Bluffs 
were  permitted  to  intervene.  This  intervention  had  the  effect  of 
clouding  or  obscuring  the  issue,  and  the  conclnsions  reached 
appear  from  the  reasoning  of  tJie  opinion  to  be  based  on  the 
assumption  that  in  some  respects  the  roads  complained  of  have  in 
the  adjustment  of  their  rates  done  injustice  to  Council  Bluffs  as 
well  as  to  Omaha,  and,  by  balancing  the  two  wrongs  one  against 
the  other,  the  perpetrators  of  botii  are  excused  and  the  cum  plaint 
dismissed.  The  argument  is  that  if  Omaha  is  being  wronged, 
the  greater  wrongs  imposed  upon  and  endured  by  Council  Bluffs 
satisfies  the  complaint  against  the  carriers. 

The  increased  population,  thrift,  and  greater  growth  of  Omaha, 
it  is  urged,  evinces  the  fact  that  the  adjustment  of  rates  has  not 
been  and  is  not  unjust  or  hurtful  to  that  city.  But  this  greater 
progress  is  dependent  upon  othei-  conditions,  and,  while  it  may 
have  been  hindered,  it  has  not  been  stayed  by  the  unfair  adjust- 
ment of  rates  and  the  unequal  charges  Omaha  merchants  or 
manufacturers  are  compelled  to  pay.  For  instance,  Omaha  is 
discriminated  against  in  the  matter  of  cattle  shipments.  When 
cattle  are  delivered  from  Iowa  points  at  Omaha  or  distributed 
from  there  to  points  in  Iowa  the  rate  is  $5.00  per  car  more  tlian 
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the  charges  would  be  if  the  shipment  bad  been  made  to  or  from 
Council  Bluffs.  Yet  practically  all  snch  shipments  are  made  to 
and  from  South  Omaha,  because,  with  the  facilities  there,  the 
business  is  done  with  greater  profit,  even  with  the  unequal  and 
higher  charges ;  and  as  in  respect  to  this  trafiBc,  so  it  has  been  and 
may  continue  to  be  that  Omaha  may  retain  precedence  over 
Council  Bluffs ;  but  this  does  not  justify  relatively  unequal  and 
unfair  rates. 

The  fact  that  the  larger  part  of  the  freight  which  is  shipped 
into  and  then  out  of  these,  to  some  extent,  rival  cities  comes  from 
the  east  to  both  places  at  the  same  rate  is  made  to  contribute 
largely  to  the  conclusions  anived  at  In  our  opinion  the  origin 
of  the  traffic  or  the  place  from  which  it  comes  should  have  no 
weight  in  the  determination  of  this  case.  The  extent  of  the  total 
tonnage  in  and  out  is  not  shown,  only  an  estimate  of  the  per  cent 
of  what  comes  in  and  then  goes  out  is  given ;  and  in  the  calcula- 
tions as  to  shipments  in  acd  out,  no  account  is  taken  of  the  locally 
manufactured  product,  the  total  value  of  which  was  not  definitely 
proven  as  to  either  of  the  two  cities,  though  the  census  shows 
that  as  long  ago  as  the  last  census  year  this  product  for  Omaha 
exceeded  $42,000,000,  while  that  of  Council  Bluffs,  though  con- 
siderable, was  $40,000,000  less.  What  justice  can  there  be  in 
putting  goods  shipped  to  or  made  at  Council  Bluffs  into  the 
Nebraska  markets  free  from  bridge  toll  or  other  charges  which 
are  exacted  on  the  agricultural  machinery  and  other  things  made 
in  Omaha  seeking  Iowa  markets  ? 

In  our  judginent  the  evidence  warrants  and  requires  the  find- 
ing of  facts  not  found  by  the  majority,  namely,  that  there  was  a 
contract  or  agreement  between  the  defendant  roads  made  at  the 
instance  of  the  Union  Pacific  Company,  the  owner  of  the  bridge, 
that  there  should  be  equality  of  rates  into  and  out  of  these  two 
cities,  including  the  rates  and  charges  to  and  from  Iowa  points 
which  are  the  subject  of  dispute  in  this  proceeding;  and  that 
such  agreement  wtis  not  without  consideration.  The  uncontra- 
dicted testimony  of  Mr.  Kimball,  who  was  afterwards  a  vice 
president  of  the  Union  Pacific  Company  and  was  assistant  gen- 
eral manager  when  this  agreement  was  made,  clearly  shows  and 
establishes  these  facts : 

In  the  year  1882  an  agreement  was  entered  into  between  the 
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owi>er  of  the  Omaha  bridge,  the  Union  Pacific  Company,  and  its 

counectitms,  the  defendant  eompaniee.  '.or  the  pnrpose  of  equaliz- 
ing rates  betweeu  Conncil  Blnffti  au'i  Omada  on  eliipments  into 
and  out  of  both  places  so  tliat  in  this  respect  there  should  be  no 
distinction  between  them  so  far  as  it  was  in  the  power  of  the  rail- 
roads to  abolish  all  distinction  in  the  matter  of  rates.  In  the 
words  of  the  witness :  "  The  object  that  the  roads  had  in  view 
at  that  time  (was)  to  establislj,  and  maintain  absolute  equality  in, 
in  and  out  rates  for  these  two  towns,"  and  it  was  "  understood  by 
nil  of  us  to  be  practicnlly  a  chaufie  in  policy  in  respect  to  these 
two  towns  tliat  would  be  perpetual,"  and  "  there  was  no  difference 
of  opiniou  BiibBtaiitially  between  the  Union  Pacific  and  the  East- 
em  roads  as  to  the  advis^ability  of  makinfj;  the  arrangement," 
which  was  made  and  agreed  to.  Later  the  Eastern  roads  ob- 
j'eijted  to  including  the  Iowa  territory  and  did  not  pnt  in  Omaha 
rates  to  and  from  the  Iowa  points  oi-  carry  out  tliat  part  of  the 
agreement.  It  is  further  shown  by  the  testimony  of  this  witness 
that  as  a  part  of  this  agreeuient  and  in  consideration  that  the 
Eastern  roads  would  bill,  charge,  and  run  into  Umalia  the  ssmeas 
into  Council  Bluffs  they,  said  Eastern  roads,  were  to  pay  the 
Union  Pacific  lees  than  the  open  rates  of  toll  on  the  bridge.  The 
bridge  charges  were  so  reduced,  the  Union  Pacific  giving  to  the 
Eastern  lines  the  reduction  as  agreed  upon,  and  they  are  still  in 
the  enjoymcDt  of  that  reduction  on  all  freight  carried  to  and 
frora  Council  Bluffs  and  Omaha  as  well  as  on  all  carried  east  and 
west  through  these  places.  This  is  the  testimony  of  Mr,  Eimhall, 
who  ujade  the  agreement  for  the  Union  Pacific  with  the  other 
defcEidant  companies.  And  tliere  is  no  other  testimony  on  the 
subject. 

It  is  proved  and  ia  conceded  in  the  opinion  that  the  defendant 
roade  respected,  put  into  effect,  and  still  adhere  to  the  agreement 
as  to  all  pointe  east  and  west,  except  in  Iowa.  They  also  estab- 
lished and  still  maintain  the  same  rales  between  interior  Iowa 
points  and  the  cities  on  either  bank  of  the  Mississippi  River. 
Tliey  do  the  same  at  all  other  Missouri  River  points.  Why 
should  they  not  be  required  to  do  the  same  at  Omaha?  Fair 
dealing,  their  agreement  with  its  consideration,  their  treatment 
of  all  other  Missouri  River  points,  and  the  law  which  requires 
equality  of  treatment  under  like  circumstances  and  forbids  undue 
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preference,  must  also  forbid  this  exception  against  Omaha.  The 
roads  crossing  the  bridge  under  the  agreement  to  do  so  at  rates 
reduced  or  lower  than  established  rates  on  freight  generally,  have 
the  advantage  of  these  lower  charges  on  all  freight  carried, 
whether  destined  to  be  shipped  from  Council  Bluffs  and  Omaha 
or  any  other  point. 

The  opinion  proceeds  on  the  assumption  that  the  bridge  tolls 
are  reasonable,  which  is  not  proved,  but  is  found  as  a  fact  be- 
cause "there  is  nothing  in  the  case  to  suggest"  that  they  are 
excessive.  This  should  have  no  weight  or  bearing  in  the  case. 
The  bridge  tolls  so  found  to  be  reasonable  are  the  rates  or  tolls 
charged  on  business  generally  and  which  are  added  to  the  Coun- 
cil Bluffs  rates  on  shipments  between  Omaha  and  Iowa  points. 
They  exceed  the  tolls  paid  by  the  defendant  roads  which  cross 
tlie  bridge  under  the  agreement  at  reduced  rates.  The  reason- 
ableness of  the  bridge  toll  was  not  in  issue ;  was  not  before  the 
Commission  for  inquiry  or  decision;  testimony  was  not  heard 
upon  the  subject,  and  the  finding  is  not  called  for  or  justified  by 
the  circumstances,  as  we  believe.  In  any  view  of  the  case  we 
feel  obliged  to  refuse  consent  to  the  disposition  made  of  it.  No 
question  was  made  in  the  complaint  or  tried  at  the  hearing  as  to 
the  reasonableness  of  the  tolls  or  of  the  charges  for  the  transpor- 
tation service  over  the  bridge.  The  claim  in  behalf  of  Omaha 
was  that  it  should  pay  no  higher  rates  than  Council  Bluffs,  to  or 
from  the  same  Iowa  points.  The  higher  rates  exacted  are  dis- 
criminations against  Omaha,  and  the  interests  of  Council  Bluffs 
should  not  be  used  to  befog  the  issue  between  Omaha  and  the 
roads  or  as  a  means  of  justifying  the  discriminations. 

If  found  practicable,  it  might  be  more  equitable  to  so  adjust 
all  rates  to  and  from  these  cities  that  the  shippers  to  and  from 
each  would  be  required  to  pay  charges  based  on  the  service  ren- 
dered ;  but  since  as  to  all  but  the  rates  in  dispute  there  is  equal- 
ity of  rates  into  and  out  of  these  two  rival  cities,  there  should  be 
the  same  equality  between  each  of  them  and  such  Iowa  points. 
This  would  place  Omaha  on  an  equality  with  other  Missouri 
Pi-'er  points  or  cities  on  either  side,  including  Council  Bluffs. 
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EDWIN  E.  MONTELL 


V. 


BALTIMOKE  &  OHIO  RAILROAD  COMPANY  and 
John  K.  Cowen  and  Oscar  G.  Mubbat,  Receivers  thereof; 
SouTHEBN  Railway  Company. 


(No.  479.) 


Ckmplaint  flUd  November  12,  ISde.-^Anwoer  of  Southern  BaiOnoaiy  Oempamif  fki 
Decembers,  1896. —Answer  of  Baltimore  db  Ohio  Railroad  Company  and  rteeieen 
thereof  fled  December  12, 1S96.— Hearing  had  March  22,  IS^J.—Deeided  Decem- 
ber SI,  1897, 


1.  Od  complalDt  of  violation  by  defeDdants  of  sections  8  and  4  of  Uie  Act  to 
Regulate  Commerce,  through  charges  on  coal  in  carloads  from  Cumber- 
land, Md.,  which  were  greater  for  the  shorter  distance  to  North  Qarden, 
Ya.,  than  for  the  longer  distance  over  the  same  line  to  Lynchburg.  Va.,  it 
appeared  at  the  hearing  that  defendants  had  withdrawn  and  discontinued 
the  lower  rate  to  the  longer  distance  point.  Held,  That  such  action  by 
defendants  obviated  the  infractions  of  the  law  so  complained  of. 

2.  Defendants'  aggregate  charge  for  the  transportation  of  coal  in  carloads 
from  Cumberland,  Md.,  to  North  Garden,  Va.,  and  their  respective  divi- 
sions thereof,  found  excessive  in  comparison  with  rates  charged  by  defend- 
ants and  other  carriers  to  various  points;  but  the  Commission  is  not  author- 
ized to  fix  a  reduced  or  lower  rate  of  charges  which  carriers  can  be  required 
to  respect  in  the  future,  even  if  the  ascertained  facts  warranted  a  finding 
as  to  the  extent  of  the  reduction  which  should  be  made. 

S.  Although  the  Act  to  Regulate  Commerce  requires  that  transportation 
charges  shall  be  reasonable  and  just,  and  complainant  prayed  in  his  peti- 
tion that  defendants  be  ordered  to  establish  and  maintain  such  rate  on  coal 
in  carloads  from  Cumberland,  Md.,  to  North  Garden,  Va.,  as  should  be 
deemed  just,  reasonable  and  lawful,  the  Act  as  recently  interpreted  by  the 
courts  makes  no  provision  under  which  carriers  can  be  ordered  or  required 
to  establish  or  maintain  any  rate  other  than  such  rate  of  chaiges  as  any 
such  carrier  may  fix  and  establish  for  itself. 
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Hugh  L.  Bond  for  Baltimore  &  Ohio  Eailroad  Company  and 
Receivers. 

Fairfax  Harrison  for  Southern  Railway  Company. 
Edwin  E,  Moniell  for  complainant.  **" 

Report  and  Opinion  op  the  Commission. 

Morrison,  Commissioner, 

Tlie  complaint  states  that  the  defendants  are  carriers  of  coal 
from  Cumberland,  Maryland,  to  North  Garden,  Virginia,  and 
Lynchburg^,  Virginia,  over  the  line  formed  by  the  lines  of  the 
two  defendant  companies,  connecting  at  Strasburg,  Virginia; 
that  the  carriage  from  Cumberland  to  both  North  Garden  and 
Lynchburg  is  continuous,  and  that  North  Garden  is  an  intermed- 
iate station  nearer  than  Lynchburg  to  Cumberland  on  the  line  so 
formed. 

That  the  defendants  charge  and  receive  and  the  complainants 
and  others  are  required  to  pay  for  the  transportation  of  coal  from 
Cumberland  and  from  Georges  Creek  mines,  near  Cumberland, 
to  North  Garden,  ratfes  and  charges  largely  in  excess  (nearly  half 
as  much  more)  of  the  rates  and  charges  on  coal  over  the  defend- 
ants' line  from  Cumberland  and  the  Georges  Creek  mines  to 
Lynchburg.  The  complainant  further  states  that  the  defend 
ants'  rate  of  charges  on  coal  to  North  Garden,  higher  than  to 
Lynchburg,  is  in  violation  of  the  4th  section  of  the  Act  to  Reg- 
ulate Commerce,  is  unjust  and  unreasonable  in  itself  and  rela- 
tively in  comparison  with  the  rate  to  Lynchburg,  and  subjects 
the  complainant  and  other  shippers  of  coal  to  North  Garden  and 
the  locality  of  North  Garden  to  undue  and  unreasonable  prejud- 
ice and  disadvantage. 

The  complainant  states  that  he  made  three  shipments,  two  to 
North  Garden  and  one  to  Lynchburg,  upon  which  he  alleges  the 
•charges  of  defendants  were  unlawful,  and  prays  that  defendants 
be  required  to  answer  what  is  herein  alleged  against  them ;  that 
after  investigation  they  may  be  ordered  to  cease  and  desist  from 
said  violations  of  the  Act  to  Regulate  Commerce,  and  that  they 
be  further  ordered  to  establish  and  maintain  such  rate  of  charges 
for  the  transportation  of  coal  in  carloads  from  Cumberland,  to 
North  Garden,  as  shall  be  deemed  just,  reasonable,  and  lawful ; 
and  complainant  prays  for  such  other  or  further  order  as  may  be 
fihown  to  be  reasonable  in  the  premises. 
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The  sepa/ate  answer  of  the  Baltimore  &  Ohio  Kailroad  Com- 
pany and  John  K.  Cowen  and  Oscar  G.  Murray,  Receivera,  says 
that  two  shipments  of  coal  were  made  by  the  Georges  Creek  Coal 
and  Iron  Company  to  North  Garden,  Va.,  in  April,  1895  and  Feb- 
nary  14,  1S96,  respectively,  on  which  the  established  rates  at  the 
time  in  force  over  the  Baltimore  &  Ohio  Railroad  were  demanded 
and  received ;  that  this  company  and  its  receivers  have  no  knowl- 
edge of  any  shipments  of  coal  being  made  by  complainant  to 
North  Garden,  and  deny  any  being  made  by  complainant  over 
the  Baltimore  &  Ohio  Railroad  to  Lynchburg;  that  in  April, 
1895,  the  local  rate  of  these  defendants  from  Camberland  to 
Strasburg  on  coal  in  carloads  was  $1.90  per  ton  of  2240  pounds. 

That  "at  the  time  of  the  shipment  of  February  14,  1896,  the 
Baltimore  &  Ohio  Railroad  Company  had  put  into  effect  a  rate 
of  $1.56  per  ton  to  Strasburg  Junction  on  all  shipments  of  coal 
destined  to  points  on  the  Southern  Railway." 

5.  Further  answering,  these  defendants  state  that  for  some 
time  past  there  has  been  in  etfect  no  through  tariff  of  rates  on 
coal  between  the  l^altimore  &  Ohio  Railroad  and  the  Southern  Rail- 
way via  Stnisburt^ ;  that  a  rate  of  $1.56  per  long  ton  is  chaiged 
from  Cumberland  to  Strasburg,  but  these  defendants  give  no 
rates  to  Southern  Railwa}^   points  or  beyond  Strasburg  Junction. 

6.  These  defendants  deny  that  they  have,  or  either  of  them 
has  in  the  past  violated  any  of  the  provisions  of  the  Act  to  Regu- 
late Commerce. 

The  Southern  Railway  Company,  separately  answering,  says: 

Respondent  admits  that  it,  and  said  Cowen  and  Murray  as 
receivers  of  the  Baltimore  &  ()hio  Railroad  Company,  have  been 
and  are  engaged  in  the  transportation  of  coal,  as  a  continuouc: 
shipment,  and  by  continuous  carriage  over  the  line  fonned  by 
the  connection  of  their  roads  at  Strasburg,  Va.,  from  Cumberland, 
Md.,  to  Kortli  Garden  and  Lynchburg,  Va. ;  that  North  Garden, 
Va.,  is  on  the  main  line  of  this  respondent  49  miles  north  of 
Lynchburg,  and  is  an  intermediate  pomt  of  shipment  from  Cam- 
l)erland,  Md.,  via  Strasburg,  to  Lynchburg,  Va. 

Respondent  finds  that  shortly  after  April  24th,  1895, 
a  carload  of  coal  weighing  50,292  lbs.  was  delivered  to  it  at  Stras- 
burg by  said  receiver  of  the  Baltimore  &  Ohio  Railroad  Comranv. 
wliich  was  represented  to  this  respondent  as  coming  from  Cum- 
berland, Aid.,  destine*!  to  North  Garden,  Va.,  on  wTiich  car  said 
leceivers  of  the  Baltimore  &  Ohio  Railroad  Company  chai^l 
§42.()6  or  §1.90  per  ton  of  2240  lbs. ;  and  the  agent  of  this  respond- 
ent at  North  Garden  collected  $34.80  or  $1.55  per  ton  of  2240 
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lbs.  when  said  agent  should  have  collected  $1.74  per  ton  of  2240 
lbs.  from  Strasburg  to  North  Garden,  which  would  have  made 
the  through  rate  $3.64  per  ton,  instead  of  $3.45  of  2240  lbs. 

Shortly  after  February  15th,  1896,  this  respondent  received 
from  said  receivers  of  the  Baltimore  &  Ohio  Eailroad.  a  carload 
of  coal  represented  to  it  as  coming  from  Cumberland,  Md., 
destined  to  North  Garden,  Va.,  weighing  55,440  lbs.  on  which 
said  receivers  of  the  Baltimore  &  Ohio  Kailroad  charged  $38.61 
or  $1.56  per  ton  of  2240  lbs.,  and  this  respondent  collected  $42.97, 
or  practically  $1.74  per  ton  of  2240  lbs. 

Respondent  avers  that  its  agent  at  North  Garden,  Va.,  should 
have  charged  and  collected  a  rate  of  $3.30  for  each  anH  every  ton 
of  2240  lbs.  of  said  carload  of  coal  received  by  respondent  shortly 
after  February  loth,  1896,  as  aforesaid,  instead  of  $3.29  as  alleged 
in  the  petition.  Said  rate  of  $3.30  per  ton  was  made  up  as  fol- 
lows; viz:  The  Baltimore  &  Ohio  Kailroad  Company  charged 
on  said  coal  from  Cuniberland,  Md.,  to  Strasburg,  $1.56  per  ton 
of  2240  lbs.,  and  this  respondent  charged  on  said  coal  from  Stras- 
burg to  North  Garden  $1.74  per  ton  of  2240  lbs.,  making  said 
rate  of  $3.30  per  ton  of  2240  lbs. 

Kespondent  avers  tliat  its  rate  of  $1.74  per  ton  of  2240  lbs.  is 
equivalent  to  its  local  rate  of  $1.55  per  ton  of  2000  lbs.,  and  is 
but  a  just  and  reasonable  charge  for  the  service  rendered. 

Respondent  has  no  knowledge  of  any  through  rate  on  coal 
from  Cumberland,  Md.,  to  North  Garden,  Va.,  now  in  force, 
which  is  less  than  $3.64  per  ton  of  2240  lbs.  made  up  of  $1.90, 
the  rate  of  the  Baltimore  &  Ohio  Railroad  Company  from  Cum 
berland  to  Strasburg,  and  $1.74,  the  rate  of  respondent  from 
Strasburg  to  North  Garden. 

Respondent  denies  that  the  transportation  of  coal  from  Cum- 
berland, Md.,  to  North  Garden,  Va.,  is  done  under  substantially 
similar  circumstances  and  conditions  as  those  attending  the  trans- 
portation of  coal  from  Cumberland,  Md.,  to  Lynchburg,  Va. 

Respondent  denies  that  it  violates  the  provisions  of  the  4th 
section  of  the  Act  to  Regulate  Commerce,  in  charging  a  height 
rate  on  coal  to  North  Garden,  Va.,  the  shorter  distance,  than  or 
Lynchburg,  Va.,  the  longer  distance,  over  the  same  line,  in  the 
same  direction,  the  shorter  being  included  within  the  longer. 

Respondent  adinits  that  it  has  established  and  maintains  a 
rate  of  $2.50  per  ton  of  2240  lbs.  on  coal  in  carload  lots,  fi'om 
Cumberland  to  Lynchburg, -yza  Strasburg ;  .  .  .  respondent 
avers  that,  as  shown  by  tarifif  S.  T.  1823  (on  file  in  the  office  of 
the  I.  C.  C),  eifectivc  December  18th,  1894,  said  rate  is  divided 
a.s  follows  to  the  Baltimore  &  Ohio  Railroad  Company  $1.45  and 
to  this  respondent  )?1.05. 

Kespondent  avers,  and  says  that  the  rate  of  §2.50  per  ton  of 
•J240  lbs.  from  Cumberland,  Md.,  to  Lynchburg,  is  made  for  the 
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purpose  of  meeting  competition,  of  coal  comir.g  from  the  minea 
on  tlie  Cheeapeake  &  Ohio  Railroad  and  tlie  Norfolk  &  Western 
Railroad,  located  within  the  State  of  Virginia. 

Respondent  is  informed  and  believes,  and  so  chargee  that,  the 
rate  on  coal  from  Cumberland  to  Lynchburg,  via  the  Baltioiore 
&  Ohio  Railroad  to  Staunton,  thence  via  the  Chesapeake  &  Ohio 
Railroad  to  Lynchburg,  ie  $2.50  per  ton  of  2240. 

Respondent  avera  and  says  that  if  it  should  insist  npon  the 
rale  to  Lynchburg  being  advanced  above  $2.50  per  ton  of  224(1 
lbs.  it  would  not  secure  the  hauling  of  any  coal  from  Cnmberlaad 
to  Lynchburg,  nor  would  it  be  able  to  secure  the  hauling  of  bitu- 
minoua  coal  from  any  other  point  to  Lynchburg. 

Respondent  avers,  and  says  that  the  rate  of  $2.50  per  ton  of 
324U  lbs.  from  Cumberland  via  Strasburg  to  Lynchborg,  ia  made 
for  the  pnrpose  of  enabling  that  route  to  compete  with  the  rates, 
made  by  the  Baltimore  &  Ohio  Railroad  Company  from  Cumber- 
land, via  Staunton  to  Lynchburg,  and  with  the  rates  from  the 
mines  on  the  Chesapeake  &  Ohio  Railroad  and  the  Norfolk  A 
Western  Railroad  to  Lynchbnrg. 

Respondent  avers  tliat  there  is  no  such  competition  at  North 
Garden  as  to  require  so  low  a  rate  as  $2.50  per  ton  of  2240  ponnda. 

Respondent  denies  that  the  rate  of  $2.50  per  ton  of  2240 
pounds  from  Cumberland  to  North  Garden  is  unreasonable  or 
unjust  in  itself,  or  relatively  as  compared  with  the  established 
rate  from  Cumberland  to  Lynchburg ;  or  that  the  rate  to  North 
Garden  subjects  the  corajplainants,  or  other  shippers,  or  con- 
signees, or  the  town  of  North  Garden,  to  undue  or  unreason- 
able discrinn nation ;  or  that  it  makes,  or  gives,  undue  or  unrea- 
sonable preferenci!  or  advantage  to  the  dealers  in  the  city  of 
Lynchburg,  or  to  their  traffic,  or  to  the  city  of  Lynchburg  itself; 
or  that  tho  nito  to  North  Garden  complained  of,  is  in  violation  of 
sections  1,  2  or  3  of  the  provisions  of  the  Act  to  Regulate  Com- 
merce, or  of  any  other  provision  of  said  Act. 

On  investigation  it  was  ascertained  and  is  so  found  that: 
1.  The  Receivers  who  are  defendants  were,  at  the  time  com- 
plaint in  this  case  was  made  against  thera,  and  are  still  operatiiii^ 
and  managing  the  road  and  property  of  the  Baltimore  &  Ohio 
Railroad  Company  by  appointment  and  under  the  direction  of  the 
United  States  Circuit  Court  for  the  Fonrth  Circuit.  They  were 
not  in  control  of  or  operating  and  managing  said  road  and  prop- 
erty when  the  shipments  to  North  Garden  and  Lynchburg,  men- 
tioned in  the  complaint,  were  made,  and  did  not  receive  any  part 
of  the  charges  thereon. 

The  mileage  operated,  included  the  line  from  Baltimore  through 
Harper's  Ferry,  West   Virginia,  and   Oamberlaud  to  the  Ohio 
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River  and  points  beyond,  is  about  2,083  miles.  One  of  the  branch 
lines  included  extends  from  Harper's  Ferry,  W.  Va.,  to  Strasbarg 
Junction,  Va.;  another  from  Washington  Junction,  Md.,  through 
Washino^ton,  D.  C,  to  Relay  Station,  Md.;  and  another  from 
Alexandria  Junction,  Md.,  to  Shepherd,  D.  C,  and  thence  by 
ferry  across  the  Potomac  River  to  Alexandria,  Va. 

The  mileage  of  the  Southern  Railway  Company  is  about  4,800 
miles.  Its  main  line  runs  from  Washington,  D.  C,  to  Alexandria, 
^lauassas,  North  Garden  and  Lynchburg,  Va.,  thence  and  in  con- 
nection with  its  branch  lines  to  cities  and  points,  in  most  of  the 
Southern  States.  One  of  its  branch  lines  extends  from  Manassas 
to  Strasburg,  Strasburg  Junction,  and  to  Harrisonburg,  Va. 

2.  The  branch  line  of  the  Baltimore  &  Ohio  Railroad  from 
Harper's  Ferry  and  the  branch  line  of  the  Southern  Railway 
Company  from  Manassas  to  Strasbury  Junction  connect  there, 
and  by  this,  connection  defendants  form  a  line  over  which  they 
transport  coal  and  other  traffic  by  continuous  shipment  and  con- 
tinuous carriage  from  Cumberland,  Md.,  and  other  points  on  the 
line  of  said  Baltimore  &  Ohio  Railroad,  by  way  of  Strasburg 
Junction  to  Strasburg,  Manassas,  North  Garden,  Lynchburg  and 
other  points  on  the  line  of  said  Southern  Railway  Company.  The 
distance  over  the  line  so  formed  (hereinafter  designated  the  Stras- 
burg Line)  is  from  Cumberland,  Md.,  to  North  Garden,  Va.,  303 
miles,  to  Lynchburg  362  miles;  the  distance  to  North  Garden, 
the  shorter  distance  point,  being  49  miles  less  than  to  Lynchburg. 

The  Georges  Creek  mines  are  in  the  Cumberland  group  or  dis- 
trict, and  on  shipments  from  the  mines  of  this  district  over  the 
Strasburg  line  of  defendants  to  Strasburg,  North  Garden,  Lynch- 
burg and  other  points  in  Virginia,  the  billing  is  from  Cumberland 
at  the  Cumberland  i-ate,  the  switching  or  transportation  charge 
from  the  mines  being  included  in  tliis  rate. 

3.  On  April  24,  1895,  the  complainant,  who  is  a  coal  merchant 

in  Baltimore,  bought  at  the  Georges  Creek  mines  22.45  gross  tons 

(50,292  pounds)  of  coal,  and  caused  it  to  be  shipped  from  these 

mines  over  the  Strasburg  line  of  defendants  to  the  Albemarle 

Soapstone  Company  at  North  Garden,  Va.,  the  billing  being  from 

Cumberland.     The  rate  collected  by  the  delivering  company  on 

this  shipment  was  §3.45  per  gross  ton.     Of  this  rate,  $1.90  per 

ton  was  apportioned  to  the  Baltimore  &  Ohio  Railroad  Company, 
7  iKTKrs.  Com.  27 
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which  was  at  that  time  its  local  rate  to  Straabnrg  from  CnmbCT^ 
land,  and  $1.55  per  ton  to  the  Sonthern  Railway  Company,  which 
was  its  local  rate  from  Strashurg  to  North  Garden  per  short  ton 
of  2000  pounds.  At  this  rate  per  sliort  ton,  the  pate  on  the  grow 
ton  (2240  pounds)  was  $1.74,  and  the  aggregate  of  tbe  local  ratea 
of  said  carriers  to  and  from  Strasburg  was  $3.64,  which  the  de- 
livering company  intended  to  collect. 

When  tliia  shipment  was  made  (April  24,  1895)  to  North  Gar- 
den, the  defendants  the  Baltimore  &  Ohio  Railroad  Company  and 
Southern  Railway  Company  were  carrying,  and  claimed  to  have 
in  force  a  joint  tariff  of  rates  and  charges  of  $2.30  per  ton  of 
2,240  ponnds  for  carrying,  coal  from  Cumberland  to  Lynchburg 
through  Strasbarg  and  North  Garden,  but  had  not,  and  did  not 
assume  to  have,  established  or  published  any  through  tariff  of 
rates  and  charges  from  Cumberland  to  North  Garden,  nor  had 
said  defendant  companies,  or  either  of  them,  up  to  that  time  es- 
tablished and  filed  with  the  Commission  any  joint  tariff  of  rates 
on  coal  from  Comberland  to  Lynchhui-g.  They  had  separately 
issued  so-called  tariff  or  division  sheets,  each  announcing  a  rateof 
$2.50  per  gross  ton  between  these  points.  The  division  sheet  or 
so-called  tariff  of  the  Baltimore  &  Ohio  Railroad  Company,  issued 
February  3,  1891,  apportioned  $1.50  of  the  rate  to  the  Baltimore 
&  Ohio  and  94  cents  to  the  Richmond  &  Danville  Railroad  Com- 
pany, then  operating  that  part  of  the  defendant's  Strasburg  line 
now  operated  by  the  Southern  Railway  Company  from  Strasbui^ 
to  Lynchburg.  The  division  sheet  was  not  tiled  with  the  Inter- 
state Commerce  Commission  until  said  receivers  filed  it  June  29, 
1896,  and  was  as  follows: 

Baltimore  and  Ohio  Railroad  CoMrAsy, 

General  Freight  Agent's  Office. 

No.  OyS  280  of  1891.  Baltimore,  Md.,  Feby.  3rd,  1891. 

Taking  effect  Feby.  3rd,  1891,  the  following  rates  will  ba 
charged  from  Cumberland,  Md.,  Station.     (C.  &  P.  B.  K.)J 

To  Lynchburg,  Va. 

Coal,  0.  L.,  $2.50  per  2240  llw. 


Divided ; 


B.  &  O.  to  Strasburg,     1.56 
B.  &  1).  R.  K,  .94 
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Above  rates  remain  in  force  nntil  changed. 

When  freight  is  way-billed  at  above  rates,  the  number  of  this 
notice  must  always  be  quoted  on  way-bill  as  authority. 

0.  E.  Ways, 
(Copy.)  General  Freight  Agent. 

The  division  sheet  or  so-called  joint  tariff,  issued  and  stated  to 
be  in  effect  December  18,  1894,  by  the  Southern  Bailway  Com- 
pany, apportioned  the  through  rate  $1.45  to  the  Baltimore  & 
Ohio,  $1.05  to  the  Southern.  This  tariff  or  division  sheet  was 
not  filed  with  the  Commission,  but  was  offered  in  evidence  at  the 
hearing  March  26, 1897,  and  is  as  follows : 

Ponn  G.  F.  O.— G8.  ilto  8  614 

Tariff  No.  8.  T.  1838. 

80UTHERN  RAILWAY  COMPANY. 

Eastern  8y8teiii. 

General  Freight  Department 

Richmond.  Ya.,  Deo.  \W^  18M. 
FZs  8tra8lmTf  .  In  effect  December  18tii,  1884. 

From 
Georges  Creek  Coal,  0.  L.,  24,000  poands,  Min. 

and 
Cumberland  Region.         Per  ton,  3,240  pounds. 

To                 B.  A  O.  R.  R            Southern  Ry.  Total. 

Lynchburg,  Ya. $1.45                         $1.06  $2.50 

Danville,        *'   1.45                            1.78  8.21 

Greensboro,  N.  C 1.45                            2.69  4. 14 

Winston  Salem,  N.  C...           1.45                            2.69  4.14 

Supersedes  tariff  No.  8.  T.  1788,  Dec.  8th,  '94. 

J.  M.  C.  8 

W.  H.  H. 

G.  8.  H.  8 

W.  H.  F,  J.  M.  CuLP,  J.  H.  Dbaxb, 

— E.  W.  T.  IL  G.  F.  A. 

O.  P.  P. 

W.  8.  P.  4 

G.  G.  T.  2 

T.  P. 

J.  £.  Bx, 

R  L.  Y. 

C.  B. 

F.  B.  Price. 

(Copy.) 
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The  superseded  tariff  No.  S.  T.  1738,  mentioned  above  has  not 
been  filed  with  this  Commission. 

4.  On  February  15,  1896,  the  complainant  caused  to  be  made 
a  second  carload  shipment  of  coal  over  said  Strasburg  line  from 
and  to  the  same  place  and  to  the  same  company.  The  weight  of 
this  shipment  was  24:f  gross  tons  (55,440  pounds).  The  rate 
char<;ed  and  collected  from  complainant  was  $3.30  per  gross  ton, 
and  was  apportioned  $1.56  per  ton  to  the  Baltimore  &  Ohio 
Railroad  Company  for  the  haul  to  Strasburg,  and  $1.74  to  the 
Southern  Railway  Company  for  the  haul  thence  to  North  Grarden. 

At  the  time  this  second  shipment  to  North  Garden  was  made, 
February  15,  1896,  the  Baltimore  &  Ohio  Railroad  Company  and 
Southern  Railway  Company,  defendants,  were  offering  to  carry 
coal  from  Cumberland  to  Lynchburg  at  $2.50  per  ton,  and  were 
assuming  to  have  in  force,  as  at  the  time  of  the  first  shipment,  a 
joint  tariff  establishing  that  rate  by  reason  of  the  issuance  of  said 
division  sheets  or  some  similar  sheets  or  reissues  never  filed  with 
the  Commission ;  but  no  joint  tariff  of  rates  to  North  Garden 
from  Cumberland  had  been  established,  nor  did  the  defendants 
assume  the  existence  of  any  joint  tariff  to  North  Garden.  Said 
receivers  set  out  in  their  answer  to  the  complaint  that  the  Balti- 
more  &  Ohio  Railroad  Company  had,  between  the  dates  of  said 
two  shipments  to  North  Garden,  "put  into  effect  a  rate  of  $1.56 
per  ton  to  Strasburg  Junction  on  all  shipments  of  coal  destined 
to  points  on  the  Southern  Railway,"  but  it  is  found  that  no  tariff 
announcing  such  rate  of  $1.56  to  Strasburg  Junction  or  Stras- 
burg, on  shipments  for  points  beyond,  was  published  and  de- 
clared effective  until  December  16,  1896,  by  1.  C.  C.  No.  738, 
and  this  was  superseded  by  I.  C.  C.  No.  926,  effective   February 

19,  1897,  which  establislied  a  rate  of  $1.50  per  gross  ton  of  coal 
from  Cumberland  to  Strasburg  Junction,  which  latter  rate  is  still 
in  force,  though  tariff  I.  C.  C.  No.  738  establishing  a  higher  rate 
of  $1.56  was  not  formally  canceled  or  withdrawn  until  September 

20,  1897,  up  to  the  time  of  whicli  formal  withdrawal  the  $1.56 
charge  was  sometimes,  if  not  in  all  cases,  made. 

At  the  time  of  said  second  shipment,  coal  destined  to  points 
including  North  Garden,  on  tliat  part  of  the  road  of  the  Southern 
Railway  (k)nipany,  which  is  part  of  the  Strasburg  line,  was  re- 
ceived by  this  company  at  Strasburg  and  delivered  at  points  of 
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destination  at  a  rate  made  up '  of  its  own  local  rate  from  Stras- 
bnrg  and  said  $1.56,  the  alleged  rate  of  its  codefendant  to 
Strasburg.  On  this  basis  the  rate  to  North  Garden  was  $3.30, 
the  rate  charged  on  that  shipment ;  and  while  said  Baltimore  & 
Ohio  Railroad  Company  charged  this  rate  of  $1.56  on  coal  to 
Strasburg  for  delivery  to  points  beyond,  that  company  still  main- 
tained a  rate  of  $1.90  for  the  like  service  rendered  in  the  trans- 
portation of  coal  from  Cumberland  to  Strasburg  proper,  and  not 
destined  to  points  beyond. 

On  February  21,  1896,  complainant  caused  a  carload  shipment 
of  coal  from  the  Georges  Creek  Mines  (billed  from  Cumberland) 
to  be  made  to  Lynchburg  over  the  Strasburg  line.  The  weight 
of  this  carload  was  15.82  gross  tons  (35,442  pounds)  upon  which 
the  charges  were  $2.50  per  ton  of  2240  pounds,  or  80  cents  per 
ton  less  than  the  rate  at  the  time  being  charged  on  coal  shipped 
to  North  Garden,  49  miles  less  distant  than  Lynchburg  on  and 
over  the  same  line. 

6.  Before  this  proceeding  was  formally  commenced,  but  after 
informal  complaint  had  been  made  to  the  Commission  that  the 
transportation  charges  made  as  above  were  excessive  and  unlaw- 
ful, and  after  the  defendants  had  been  advised  by  the  Commission 
that  such  complaint  had  been  made,  they,  the  said  receivers  and 
the  Southern  Railway  Company,  issued,  to  become  effective 
October  27th,  1896,  a  joint  tariff  (I.  C.  C.  No.  577)  of  rates  and 
charges  on  coal,  by  which  they  established  a  joint  through  rate 
from  Cumberland  "via  Strasburg"  over  their  Strasburg  line  to 
points  thereon  as  follows : 


Cumberland 
to 

Miles. 

Rate  per  ton  of 
2240  ll>8. 

Water  Li<  k 

Front  Royal 

Maila^sa8  .....   .. . 

157 
163 
213 
264 
289 
292 
800 
303 
308 
347 
352 

$2.12 
2.01 
2.68 

Orange 

Hio 

8.02 
3.18 

(;bari'»ttcsville 

H(mI  Iliil   

N  <  »rl  h  G  H  rJfn  _ 

2.50 
8.24 
8  30 

<'nv«'w  villi' 

3.30 

Hurf^nls 

3  30 

L>  iK-lii»iji\: 

2.50 

Tliis  i"int  tarilT,  1.  C.  C.  No.  577,  superseded  and  in  effect  can- 
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eclcd  the  Camberland-Lynchburg  rate  published  in  the  joint 
tariff  or  division  sheet  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, issued  February  3, 1894,  and  in  the  Southern  Railway  Ca 
tariff  No.  S.  T.  1823 — both  copied  aboTe,  and  all  reissues 
thereof. 

By  joint  tariff  made  effective  December  Ist,  1896  (L  O.  O.  Na 
688),  reading  ''  via  Strasburg  Junction,  Ya.,''  the  tariff  effective 
October  27th,  1896  (I.  C.  0.  No.  677),  was  canceled,  bat  the 
rates  in  tlie  foregoing  table  were  Y3-established  and  remained 
practically  the  same. 

By  supplement  No.  1  to  I.  O.  0.  No.  688,  effective  December 
21st,  1896,  said  tariff  No.  688  was  withdrawn  and  canceled. 
Now  the  defendants  maintain  no  joint  tariff  of  rates  on  coal  to 
points  on  the  Strasburg  line  other  than  to  Strasbnrg,  and  the 
through  rate  for  continuous  shipment  and  carriage  from  Cnm- 
berland  to  North  Garden,  Lynchburg  and  other  points  on  this 
line  is  the  amount  or  sums  of  the  established  local  rates  over  the 
Baltimore  &  Ohio  Railroad  to  Strasburg  Junction  and  thence 
over  the  Southern  Railway  to  place  of  destination. 

6.  The  local  rate  of  charges  in  force  on  coal  from  Cumberland, 
Md.,  to  Strasburg  Junction,  Va.,  and  other  points  named  below 
on  the  Baltimore  &  Ohio  Railroad,  on  December  30, 1897,  and 
the  changes  made  in  these  local  rates  since  April,  1896^  are  shown 
in  the  following  table : 
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The  rate  from  Cumberland  to  Strasbarg  proper,  a  diBtance  of 
152  miles,  which  wafi  $1.90  per  gross  ton  when  Uie  first  sbipment 
vas  made  in  April,  1895,  was,  on  April  1,  1896,  redaced  b;  said 
receivers  to  $1.75,  wliich  was  maintained  by  them  in  two  sabee- 
qnentty  iesuctl  tariffs  until  January  29,  1897,  when  tie  Sonthem 
Kailway  Company  had  come  into  control  of  the  road  or  track 
from  Strasburg  to  Strasburg  Junction,  and  with  said  receiren 
put  into  effect  to  Strasburg  the  same  rate  of  $1.75,  which  thej 
reduced  February  9,  1897,  to  $1.50,  and  on  April  30, 1897,  again 
restored  to  $1.75,  which  remains  the  only  estabHsbed  joint  rate 
of  the  defendants  from  Cumberland  to  any  point  on  the  StraA- 
biirg  line  between  Strasburg  Junction  and  Lynchburg. 

7.  The  local  rates  of  the  Southern  Railway  Company  between 
Strasburg  and  places  named  below  are  now  and  have  been  for 
many  years  as  follows : 


SlrH'^liiirj;,  Vii.. 

Milt.-. 

RftlB  per  ton 

nf  2000  Iba. 

Equivalent  r... 
per  l..n  of 
3240  1l>«. 

WBl^Lick.        V» 

140 
14-* 
151 

M 
.W 
.70 
1.00 
1.80 
1.40 
1.40 

1.00 
1.55 
1.55 
1.51 
1-55 

.56 

M,IIIH"«8' 

iC^''        ■■:::::::::::■ 

1.74 

The  local  rate  of  this  company  from  Lynchburg  to  North  Gai^ 

den  ifi  $1,12  per  ton  of  2240  lbs. 

These  local  rates  over  tJie  Southern  Railway  we  established  by 
a  local  distance  tariff  and  are  the  same  in  both  directions;  and 
since  January  29,  1897,  when  it  came  into  control  of  the  track  « 
line  between  Strasburg  and  Strasburg  Junction,  its  local  l 
have  been  anH  are  as  follows : 
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Slrasburg  Junction,  Va., 
to 

Miles. 

Rate  per  ton 
of  2000  lbs. 

Equivalent  rate 

per  ton  of 

2240  158. 

Water  Lick.       Va 

7 

8 

18 

68 

114 

189 

142 

150 

153 

15S 

197 

202 

.60 
.60 
.70 
1.00 
1.80 
1.40 
1.50 
1.50 
1.55 
1.55 
1.55 
1.55 

.67 

Riirkton.                ** _. 

.67 

Front  Royal,         *' 

.78 

Mana^^sas,               *' . 

1.12 

Oranire,                  ** 

1.46 

Illo.                        ".... 

CliHrlottesville,     ** 

1.57 
1.68 

Rwi  Hill. 

1.68 

Norili  Garden,      " 

1.74 

("ovefiviile,             ** 

1.74 

Biirforcis,                ** 

1.74 

Lyuchburfl:,          ** 

1.74 

Tlie  local  or  mileage  rates  for  like  distances  in  Alabama  and 
North  Carolina  are  higher  than  the  local  rates  over  the  Southern 
Railway  between  Strasburg  Junction  and  North  Garden,  while 
in  the  State  of  Georgia  they  are  lower. 

8.  For  continuous  shipment  and  carriage  of  coal  from  Cumber- 
land over  said  Strasburg  line,  the  through  rate  to  points  south  of 
Strasburg  is  made  up  of  the  sums  of  defendant's  respective  local 
rates,  and  is  shown  in  this  table : 


Cumber] 

and.  Md., 
to 

Miles. 

Rate  per  ton  of 
2240  lbs. 

Wjtier  Lick. 
Front  Royal, 
Mniia^sas. 

Va., 

157 
168 
218 
264 
289 
292 
300 
803 
308 
347 
352 

2.17 
2.28 

2.62 

Orange, 
Rio. 

2.96 

8.07 

(CliHrlottesville. 

8.18 

lii'd  liill. 

8.18 

N'orili  Onrden, 
( 'o\  csville. 

8.24 
8.24 

llurior'^s. 

8.24 

]j\  iiililxir^. 

8.24 

The  Southern  Railway  Company,  from  time  to  time,  publishes 
or  keeps  in  its  main  office  so-called  rate  or  division  sheets,  in  the 
nature  of  circulars  of  instruction  to  its  agents,  which  it  does  not 
file  with  the  Commission,  purporting  to  name  joint  through  rates 
from  mines  on  the  Baltimore  &  Ohio  Kailroad,  via  Strasburg 
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Jimction,  to  certain  Southern  Railway  stations,  which  rates  had 
not  been  established  and  liad  not  received  the  concarrence  of  the 
initial  road.  One  of  these  sheets  was  declared  to  be  effective 
October  16,  1895,  another  December  12, 1896,  and  another  Feb- 
ruary 9,  1897 ;  the  last  pnrports  to  name  rates  and  divisions  as  in 
force  under  it  from  Cumberland  as  follows : 


Cumberland 
to 

Via  BtrsBlmrg  Junctkm. 

wv 

Roads. 

Rate. 

Front  Royal,  Va 

B.  &0. 
Southern. 
Total 

1.05 

M 
8.01 

Orsnire.  Vs.................... 

B.  <ftO. 
Southern. 
Total 

IM 

1.46 
8.08 

Riverton.  Va.  .............. 

B.  &0. 
Southern. 
Total 

1.06 

.07 
8188 

These  rates  and  divisions  alleged  to  be  now  in  e£Eect  are  appor 
tioned  $1.56  per  ton  of  the  through  rate  to  the  receivers  for  fhe 
haul  to  Strasburg  Junction.  Their  established  rate  is  $1.60  for 
the  haul  to  that  point. 

9.  Coal  carried  from  Cumberland  to  Lynchburg  comes  in  oom- 
petition  with  coal  carried  over  the  Chesapeake  &  Ohio  Bailroad 
from  the  Kanawha,  West  Ya.,  mines,  an  average  distance  of  816 
miles,  from  which  mines  the  rates  at  the  times  of  hearing  were 
$2.25  per  gross  ton,  and  with  coal  from  the  Pocahontas  mines, 
Virginia,  on  the  Norfolk  &  Western  Railroad,  an  average  dis- 
tance of  175  miles,  at  a  rate  of  $2.00  per  gross  ton.  From  the 
mines  in  the  Kew  River,  West  Ya.,  district  the  rate  is  now  $8.00 
to  Lynchburg  and  $1.70  to  Charlottesville,  Ya. 

The  quantity  of  coal  carried  from  Cumberland  to  Lynohbaig 
at  the  rate  of  $2.50  by  the  complainants  was  inconsiderable  while 
that  rate  was  maintained.  The  average  distance  from  tiie  Ka- 
nawha, West  Yirginia,  coal  mines  over  the  Chesapeake  A  OhK 
Railroad  to  Lynchburg,  thence  over  the  Southern  Railroad  to 
North  Garden,  is  295  miles.    The  rate  to  North  Ghuden  from 
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West  Va.  New  River  mines  through  Charlottesville,  Va.,  is  $2.48 
per  ton. 

10.  In  April,  1895,  and  February,  1896,  when  the  transactions 
occurred  which  are  the  subject  of  complaint  in  this  proceeding, 
and  afterwards  until  March  1st,  1896,  the  Baltimore  &  Ohio  Rail- 
road Company  operated  the  main  line  and  branches  of  the  Balti- 
more &  Ohio  Railroad  system,  including  the  entire  line  or  road 
from  Harper's  Ferry  to  Lexington,  Va.,  of  which  the  road  or 
track  from  Strasburg  Junction  to  Strasburg  was  part.  During 
all  this  time  the  Southern  Railway  Company  operated  the  roads 
and  branches  of  the  Southern  Railway  system,  including  of  its 
present  Manassas  and  Harrisonburg  line  only  that  part  from 
Manassas  to  Strasburg,  which  was  then  the  northwestern  terminus 
of  the  Southern  Railway  Company's  branch  line  from  Manassas. 
These  companies  had  formed,  and  then  operated,  the  Strasburg 
line ;  the  Baltimore  &  Ohio  Railroad  Company  the  part  north 
and  the  Southern  Railway  Company  the  part  south  of  Strasburg, 
then  the  junction  point. 

On  March  1st,  1896,  the  receivers,  defendants  herein,  came 
into  the  control,  management,  and  operation  of  the  Baltimore  & 
Ohio  Railroad  system,  including  the  road  from  Cumberland 
through  Harper's  Ferry  and  Strasburg  Junction  to  Strasburg,  to 
Harrisonburg  and  Lexington  (hereinafter  designated  the  Cumber- 
land and  Lexington  road);  and  on  December  1st,  1896,  the 
Southern  Railway  Company  succeeded  said  receivers  in  the  man- 
agement and  operation  of  so  much  of  the  road  last  above  de- 
scribed, the  Cumberland  and  Lexington  road,  as  extends  from 
Strasburg  through  Strasburg  Junction  to  Harrisonburg.  The 
part  of  the  Strasburg  line  operated  by  the  receivers  from  Cumber- 
land was  thus  made  to  terminate  at  Strasburg  Junction,  where 
connection  is  made  with  the  road  of  the  Southern  Railway  Com- 
pany in  the  formation  of  said  Strasburg  line. 

After  the  receivers  had  lost  and  the  Southern  Railway  Com- 
pany had  succeeded  them  in  the  control  and  management  of  the 
road  between  Strasburg  and  Harrisonburg,  they,  the  defendants, 
established  in  connection  with  other  carriers  a  joint  tariff  of 
rates  and  charges,  effective  May  10,  1897,  from  Cumberland  to 
Strasburg  and  to  points  beyond  Strasburg  Junction  on  said  Cum- 
berland and  Lexington  road  as  follows : 
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From  Cumberland 
lo 

Milea 

Joint  Through 
Rates. 

StraRburc:.      Va. 

152 
154 
165 
199 
214 
225 
241 
261 

$1.75 
1.75 
1.75 
1.75 

Tr-ni's  Brook,  •*    

IviinburL',         '*     

llnnisonlMiri;,*'     

M'.  Sidney,     **    

1.75 

Shuintof),          **     . 

1.50 

SnottHwood,     **    

1  75 

LexiuKton,       ** _ 

1.50 

The  separate  answer  of  the  Southern  Railway  Company  admits^ 
that  it  and  said  Cowen  and  Murray,  as  receivers  of  the  Baltimore 
&  Ohio  Railroad  Company,  have  been  and  are  engaged  in  the 
transportation  of  coal,  as  a  continuous  shipment  and  by  continu- 
ous carriage,  over  the  line  formed  by  the  connection  of  their 
roads  at  Strasburg,  Virginia,  from  Cumberland,  Md.,  to  North 
Garden  and  Lynchburg ;  and  it  is  found  that  said  defendants  are 
still  so  engaged  in  the  transportation  as  a  continuous  shipment 
and  by  continuous  carriage,  though  the  point  of  connection  in 
forming  said  line  is  Strasburg  Junction. 

One  of  the  matters  complained  of  in  this  proceeding  was  the 
greater  rate  of  charges  in  force  from  Cumberland  for  the  shorter 
distance  to  North  Garden  than  for  the  longer  distance  to  Lynch- 
burg, Va.,  which  greater  charge  was  alleged  to  be  in  conflict 
with  the  4tli  section  of  the  Act  to  Regulate  Commerce.  At  the 
time  of  the  investigation,  hearing  and  trial  this  alleged  conflict 
had  been  obviated,  if  not  corrected,  by  the  defendants.  On 
December  21,  189G,  after  filing  their  respective  answers  to  the 
complaint,  they  withdrew  and  discontinued  the  lower  rate  to- 
Lynchburg,  and  were  at  the  time  of  such  investigation  and  trial 
charging,  and  since  then  have  maintained,  the  same  rate  on  coal 
from  Cumberland  to  North  Garden  and  to  Lynchburg. 

After  this  readjustment  or  equalization  of  the  rates  over  the 
line  of  defendants  to  North  Garden  and  Lynchburg  on  said  Slst 
day  of  December,  1896,  which  prior  to  that  date  were  80  cents 
l)er  ton  less  for  the  longer  distance,  the  previous  inequality  and 
preference  in  rates  in  favor  of  Lynchburg  no  longer  existed. 
This  inequality  and  preference  were  complained  of  and  alleged 
to  subject  tiie  locality  of  North  Garden,  the  complainant,  and 
other  shippers  and  receivers  of  coal  at  that  place,  to  undue  preju- 
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dice  and  disadvantage,  in  violation  of  the  3d  seetion  of  said 
Act;  and  the  discontinnance  of  the  inequality  and  preference 
satisfied  the  complaint  of  undue  and  unreasonable  prejudice  as 
well  as  the  alleged  relative  injustice  resulting  to  North  Garden 
shippers  by  reason  of  the  lower  rate  to  Lynchburg. 

Still  another  cause  of  complaint  was,  and  is,  the  alleged  unrea- 
sonableness and  injustice  of  the  rate  from  Cumberland  to  North 
Garden,  which  was  a  trifle  higher  but  at  the  time  of  the  hearing 
was  $3.30,  and  has  since  been  reduced  to  $3.24  per  gross  ton. 
The  rate  to  this  place  is  now  made  as  it  was  when  this  case  was 
commenced,  by  a  combination  of  the  local  rates  of  the  defend- 
ants to  and  from  their  junction  point,  the  division  now  being 
$1.50  per  ton  to  the  receivers  of  the  Baltimore  &  Ohio  for  the 
152  miles  haul  from  Cumberland  to  Strasburg  Junction,  and 
$1.74  to  the  Southern  Railway  Company  for  the  151  miles  thence 
to  North  Garden. 

After  the  most  diligent  investigation  we  have  obtained  no 
more  satisfactory  or  convincing  testimony  as  to  the  reasonable- 
ness of  the  aggregate  rate  made  up  of  these  divisions  than  that 
afforded  by  a  comparison  of  the  charges  over  the  line  or  lines 
operated  by  the  defendants.  In  comparison  with  the  mileage  or 
local  rates  on  lines  operated  by  other  carriers,  the  rate  of  defend- 
ants in  dispute  is  higher  than  some  and  lower  than  others,  de- 
pendent upon  competition  and  other  causes  which  determine  the 
rate  of  charges  at  which  such  other  carriers  are  enabled  to  secure 
traffic.  In  comparison  with  the  rate  of  the  defendant  receivers 
to  Shepherds  and  to  Baltimore  over  the  line  operated  by  them 
separately,  and  in  comparison  with  the  rate  of  defendants  over 
said  Cumberland  and  Lexington  road  or  line  to  Staunton  and  to 
Lexington,  the  rate  of  the  defendants  from  Cumberland  to  North 
Garden  is,  and  their  respective  divisions  thereof  are,  excessive 
and,  as  we  believe,  should  be  reduced.  No  claim  is  made  for 
reparation  on  account  of  excessive  charges  in  the  past,  and  the 
Commission  is  not  authorized  to  fix  a  reduced  or  lower  rate  of 
charges  which  the  carriers  can  be  required  to  respect  in  the 
future,  if  the  ascertained  facts  warranted  a  finding  as  to  the  ex- 
tent of  the  reduction  which  should  be  made. 

The  complaint  asks  that  the  defendants  be  "  ordered  to  estab- 
lish and  maintain  such  rate  of  charges  for  the  transportation  of 
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coal  in  carloads  from  Cumberland,  Md.,  to  North  Garden,  Ya.,  as 
shall  be  deemed  just,  reasonable,  and  lawful.''  To  be  lawful  the 
Act  to  Begulate  Commerce  declares :  '^  All  charges  made  for  any 
service  rendered  or  to  be  rendered  in  the  transportation  of  pas- 
sengers or  property  as  aforesaid,  or  in  connection  therewith,  or 
for  the  receiving,  delivering,  storage,  or  handling  of  such  property, 
sliall  be  reasonable  and  just." 

Still,  as  recently  interpreted  by  the  courts,  said  Aet  makes  no 
provision  under  which  the  defendants  or  other  carrierB  can  be 
ordered  or  required  to  establish  or  maintain  any  rate  of  charges 
to  or  from  any  place  other  than  such  rate  of  chai]^  as  any  vuch 
carrier  may  fix  and  establish  for  itself. 

The  complaint  is  dismissed  without  prejnduNu 
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FULLER  E.  OALLOWAT 

V. 

LOUISVILLE  A  NASHVILLE  RAILROAD  COMPANY; 
Western  Railway  of  Alabama;  Atlanta  &  West 
Point  Railroad  Company. 


Decided  December  SI,  1897. 


L  It  being  settled  that  competition  must  be  considered  and  may  Justify  devi- 
ation from  the  rule  of  the  fourth  section,  it  follows  that  wherever  competi- 
tion of  controlling  force  by  existing  lines  is  practicable  it  must  be  given 
effect;  and  that  freely  engaging  in  competition  at  one  point,  while  wholly 
or  largely  suppressing  it  at  a  shorter  distance  locality,  cannot  entitle  car- 
riers to  make  higher  charges  for  shorter  than  for  longer  hauls  over  the 
same  line  in  the  same  direction. 

I.  The  transportation  of  freights  by  defendants  from  New  Orleans  to  La 
Grange  and  Fairbum,  Ga.,  is  "  under  substantially  similar  circumstances 
and  conditions,"  the  conditions  and  circumstances  affecting  transportation 
by  them  from  New  Orleans  to  La  Grange  and  Hogansville,  La  Grange  and 
Newnan,  and  La  Grange  and  Palmetto,  all  in  Georgia,  are  also  substan- 
tially similar;  and  freight  rates  over  defendants'  line  which  are  higher 
from  New  Orleans  for  the  shorter  distance  to  La  Grange  than  for  the 
longer  distance  to  either  HogansviUe,  Newnan,  Palmetto,  or  Fairbum, 
violate  section  4  of  the  statute. 

IL  Higher  rates  charged  by  defendants  from  New  Orleans  to  La  Grange 
than  for  longer  distances  from  New  Orleans  to  HogansviUe,  Newnan,  Pal- 
metto or  Fairburn,  on  like  traffic  carried  under  similar  conditions  and  cir- 
cumstanceR,  and  at  less  cost  for  the  transportation  service  to  La  Grange, 
are  unreasonable  and  unjust  to  complainant,  and  subject  him  and  other 
dealers  at  La  Grange,  their  traffic,  and,  as  a  locality,  the  city  of  La  Grange 
itself,  to  undue  and  unreasonable  prejudice  and  disadvantage,  and  give 
undue  preference  and  advantage  to  the  localities  of  HogansviUe,  Newnan, 
Palmetto  and  Fairburn,  traffic  thereto,  and  dealers  and  merchants  doing 
business  therein,  in  violation  of  sections  1  and  8  of  the  act. 

4.  Freight  carried  by  defendants  from  New  Orleans  to  either  Atlanta  or  La 
Grange,  Ga.,  is  through  freight  and  entitled  to  through  service,  and  the 
manner  in  which  they  conduct  the  service  cannot  alter  the  character  of 
such  freight  so  as  to  make  that  carried  for  La  Grange  partly  local,  while 
the  freight  to  Atlanta  is  wholly  through. 
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Defendants  are  engaged  In  carrylog  traffic  OTer  the  abort-tlDe  dfslanea 
froro  New  OrteanH  to  Atlanta  and  [ntermediale  points,  mclitddi^  La 
Orange,  Qa.,  71  milea  southwesterly  of  Atlanta,  Tbere  are  varioua  cnmpel- 
Ing  lines  belweeo  New  Orleans  and  Atlanta,  and  there  is  pnesible  rallroid 
contpetltion  bclween  New  Orleaas  and  La  QranKe.  The  relations  of  laici 
from  New  Orleaas,  New  York,  and  other  supply  markets  lo  Atlanla  are, 
and  for  a  long  period  have  l>een,  the  subject  of  agreement  or  arbitration 
between  Ihe  various  lines.  The  rates  from  New  Orleans  to  Atlania  art 
not  unreaBonably  low.  The  rales  from  New  Orleans  lo  La  Grange  are 
made  by  combining  tlie  New  Orleans- Atlanta  rales  with  the  local  ratea  ot 
the  A,  &  W.  P.  ruad  back  from  Atlanta  to  La  Grange.  Under  these 
charges  Ihe  competing  Atlanta  dealer  can  slifp  from  New  Orleans  to 
Allanta  and  ihen  hack  to  La  Qrange  as  cheaply  as  complainant  can  ship 
direct  from  New  Orleans  to  La  Orange,  and  coniplainaot  Is  unable  lo  sell 
at  points  on  tbe  line  between  Atlanta  and  La  Orange.  The  defendant 
roads  are  all  snivent,  and  the  delivering  carrier  fnr  both  Atlanta  and  La 
Grange  earns  12  per  cent  anauallj  for  lis  stockhotders.  Held,  tTpoa  all 
the  facts,  that  tbe  rnles  from  New  Orleans  to  La  Grange  are  unrensonabls 
id  tbemaelveit  and  relatively  as  compared  with  the  rales  <o  Atlanta,  and 
that  higher  rates  from  New  Orleans  lo  La  Grange  than  ihi  jc  cb&TKed  from 
that  city  on  like  truffle  to  Atlanta  are  and  would  be  unlaw-ul. 


J<\iUer  E.  Calloway  for  tjomplainant. 
Edward  Baxter  for  defendaiiU. 


Report  akd  Opinion  ot  thb  Commission. 
Ct.EMEMTe,  Commissioner: 

Tlie  complaint  alleges,  in  eabstance,  that  defendants  are  unb- 
ject  to  the  provisions  of  the  Act  to  Regalate  Commerce ;  mat 
rates  charged  by  them  for  the  transportation  by  continuous  car- 
riage or  sliipment  of  freights,  wholly  by  railroad,  from  New 
Orleans,  La.,  to  La  Grange,  Ga.,  are  unjust  and  nnreasonahle  in 
themselves,  and  relatively  unjust  and  unreaeonable  as  compared 
with  lower  rates  charged  by  defendants  for  carrying  the  same 
commodities  over  longer  distances  from  New  Orleans  throngh 
La  Grange  to  Hogansville,  Newnan,  Palmetto  and  Fairbnrn, 
Ga.,  and  other  locahties ;  that  defendants'  said  rates  from  New 
Orleans  to  La  Grange  and  said  longer-distance  points  and  other 
localities  unjustly  discriminate  against  complainant  and  others, 
the  city  of  La  Grange  and  vicinity  and  tratBc  carried  thereto,  and 
BQbjeet  merchants  and  dealers  therein  to  undue  and  unreasonable 
prejudice  and  disadvantage,  and  give  undue  and  unreasonable 
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preference  and  advantage  to  merchants  and  dealers  at  Hogans- 
vUle,  Newnan,  Palmetto,  I'airburn,  and  other  localities  and 
traflSc  consigned  thereto ;  that  defendants'  said  rates  from  New 
Orleans  to  La  Grange,  Hogansville,  Newnan,  Palmetto  and 
Fairbum  give  them  greater  aggregate  compensation  for  the 
transportation  of  like  kind  of  property,  nnder  sabstantially  simi- 
lar circamstances  and  conditions,  for  the  shorter  distance  from 
New  Orleans  to  La  Grange  than  for  the  longer  distance  over  the 
same  line,  in  the  same  direction,  from  New  Orleans  to  Hogans- 
ville, Newnan,  Palmetto  or  Fairbum ;  that  the  rates  charged  by 
defendants  as  aforesaid  are  in  violation  of  sections  1,  2,  3,  and  4 
of  the  Act  to  Begalate  Commerce.  The  rates  and  distances  in- 
volved are  set  forth  in  the  complaint,  and  it  is  farther  alleged 
therein  that  the  lowest  rate  charged  by  defendants  from  New 
Orleans  to  La  Grange  yields  them  over  IJ  cents  per  ton  for  each 
mile  of  haul,  and  that  their  highest  rate  between  said  points 
affords  them  nearly  6f  cents  revenue  per  ton  per  mile. 

The  defendants  filed  a  joint  answer  in  which  they  admit  that 
tlie  rates  charged  are  substantially  as  alleged  in  the  complaint ; 
that  their  rates  to  La  Grange  amount  for  each  mile  to  1.36  cents 
per  ton  on  the  lowest  class  of  freight  (D),  and  to  6.71  cents  per 
ton  on  the  highest  class  (1),  and  that  the  rates  for  the  shorter  dis- 
tance from  New  Orleans  to  La  Grange  are  more  than  they  charge 
for  the  longer  distances  in  the  same  direction  from  New  Orleans 
to  Ilogansville,  Newnan,  Palmetto,  and  Fairbum;  but  they 
deny  that  the  transportation  to  La  Grange,  Hogansville,  alid  the 
other  points  mentioned  is  conducted  under  substantially  similar 
circumstances  and  conditions,  and  thereupon  further  deny  that 
their  said  rates  are  in  violation  of  section  4  of  the  statute.  The 
defendants  also  deny  the  unreasonableness,  injustice,  wrongful 
discrimination,  and  undue  and  unreasonable  prejudice  and  prefer- 
ence, advantage  and  disadvantage,  alleged  by  complainant  under 
the  first,  second,  and  third  sections  of  the  Act.  The  answer  con- 
tains statements  of  rates  from  New  Orleans  to  the  points  in  ques- 
tion, and  to  and  from  Montgomery,  Ala.,  and  Atlanta,  Ga.,  show- 
ing also  that  the  through  rates  to  La  Grange,  Hogansville,  and 
the  other  points  mentioned  are  made  by  combination  of  rates  to 
Atlanta  with  local  rates  back  over  the  same  line  to  Fairburn, 
Palmetto,  Newnan,  Hogansville,  and  La  Grange ;  and  it  is  further 
7  Inters.  Com.  t8 
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sverred  that  the  die^'anries  io  rates  compiained  of  are  caused  by 
ft  competitive  sitimtion  at  Atlanta  which  compels  low  rates  to 
that  point  from  New  Orleans.  The  competitive  circumstances 
ftnd  conditions  at  Atlanta  are  stated  in  the  answer  to  be  the  com- 
petition of  Biicli  enpply  markets  as  New  Orleans,  Baltimore,  and 
other  northea&teni  cities,  Cincinnati,  LoniefilJc,  and  other  Ohio 
River  cities,  and  the  competition  of  carriers  from  snch  markets 
to  Atlanta,  and  to  have  resulted,  after  frequent  and  disastroae 
rate  wars,  in  the  eatahlishmeot  of  certain  relative  rales  from  the»e 
various  market  cities  to  Atlanta,  a  disturbance  of  which  would 
immediately  lead  to  a  repetition  of  such  wars.  Similar  competi- 
tive conditions  are  claimed  by  the  defendants  to  exist  at  Mont- 
gomery, Ala.,  thronfih  which  freij^ht  passes  over  defendants' 
through  line  to  La  Grange  and  the  other  points  mentioned  or 
referred  to  in  the  complaint,  and  they  further  assert  that  the 
present  relation  of  rates  to  Montgomery  and  Atlanta  mnst  alec, 
under  existing  circumstances,  be  maintained.  The  following 
o^ttrnct  from  the  answer  seems  to  succinctly  set  out  the  defend- 
ants' position  in  this  case : 

"The  rates  from  Atlanta  to  those  stations,  respectively,  La 
Grange,  Hogansville,  Newnan,  Palmetto  and  Fairburn,  are  fixed 
by  the  Georgia  Railroad  Conimission,  and  are  jnst  and  reaeon- 
able.  The  rates  from  New  Orleans  to  Atlanta  are  fixed  by  the 
competition  between  markets,  and  the  competition  between  car- 
riers, as  explained  above,  and  are  just  and  reasonable.  The  rates 
charged  by  respondents  are  the  sum  of  those  rates,  and  therefore 
respondents'  rates  themselves  are  Just  and  reasonable.  The  rea- 
son that  Fairburn,  Palmetto,  Newnan  and  Hogansville  have 
lower  rates  than  La  Grange  is  due  alone  to  the  fact  that  they  are 
nearer  to  Atlanta,  and  not  to  any  favoritism  or  discrimination  on 
the  part  of  respondents,"  Proposed  findings  of  fact  submitted 
by  conneel  for  the  carriers  have  been  fully  considered  by  the 
Commission. 

The  alleged  violations  of  section  4,  the  long  and  short  haul 
clause,  are  matters  which  seem  to  demand  separate  consideration 
in  this  case. 

It  is  admitted  by  defendants  that  greater  aggregate  rates  are 
charged  by  tiiem  for  the  CBrriage  of  freight  from  hew  Orleans 
to  La  Grange  than  they  charge  a^d  collect  on  the  same  kind  ol 
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traffic  for  the  longer  distances  over  the  same  line  in  the  same 
direction,  from  New  Orleans  to  Hogansville,  Newnan,  Palmetto 
or  Fairburn.  They  do  not  claim  that  their  cost  of  transportation 
is  less  in  carrying  goods  to  these  longer-distance  points  than  it  is 
when  the  like  freight  is  transported  to  La  Grange ;  they  insist 
upon  that  defense  only  in  respect  of  freight  destined  to  Atlanta. 
We  further  find  in  the  record  that  through  rates  to  these  points 
are  made  by  combination  of  the  joint  rate  to  Atlanta  and  the 
local  rate  of  the  Atlanta  &  West  Point  Bailroad  Company  back 
over  the  same  line  to  destination ;  that  these  rates  are  fixed  on 
classes  1  to  6  and  A  to  H,  and  range  from  class  1,  the  highest,  to 
class  D,  thelowest,  as  follows : 

From  New  Orleans 

To  Rates  Per  Hundred  Pounds. 

La  Grangre,  Distance  425  miles,  Class  1,  $1.48;  Class  D.  29  cents. 

Hogansville,         "       488    **  "     •*     1.89;      ••      ••    28i    " 

Newnan.              ••        467    •*  '•     "     1.88;      "      "    27i    " 

Palmelto.             "        471     "  "     ••     1.27;      "      ••    26i    " 

Palrburn,             ••        478    "  "     '•     1.25;      "      "    26     " 

While  these  rates  so  made  by  combination  are  the  same  as  de- 
fendants' rates  for  the  greater  distance  and  service  to  and  back 
from  Atlanta,  the  traflSc  for  these  points  from  New  Orleans  is  not 
in  fact  carried  to  Atlanta  and  back  again  over  the  line  to  the 
point  of  destination,  and  no  necessity  for  so  doing  is  shown  or 
suggested  in  this  case.  The  freight  is  delivered  at  La  Grange, 
Plogansville  and  the  other  points  in  the  order  of  their  situation 
from  New  Orleans ;  and  freight  from  New  Orleans  to  Hogans- 
ville,  Newnan,  Palmetto  and  Fairburn,  carried  over  longer  dis- 
tances than  such  freight  destined  to  La  Grange,  is  transported  at 
greater  expense  to  the  defendant  carriers.  The  shipments  are 
hilled  through  and  are  continuous  to  each  of  these  places,  and  tlie 
carriage  is  also  substantially  continuous,  any  handling  or  transfer 
of  the  freights  at  junction  points  being  merely  incidental  to  the 
through  service  according  as  defendants  see  fit  to  conduct  it. 
The  defendants  have  as  great  interest  in  carrying  freight  to  La 
Grange  as  to  Hogansville  or  Fairburn,  greater  in  fact,  if  the  rates 
are  tlie  same,  for  their  expense  of  carriage  is  necessarily  less. 
Tlie  local  rates  in  either  direction  between  points  on  the  Atlanta 
<\:  West  Point  Ilailroad  are  substantially  in  accordance  with  the 
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tDaximnm  diBtance  ratos  allowed  by  the  Georgia  Railroad  Cora- 
miBeion,  and  local  sliipTiLeiita  from  La  Grange  are  as  advanUifreous 
to  that  carrier  as  local  ehipraente  from  Hogaiisville,  Newuan, 
Palmetto  or  Fairbuni,  Rates  as  low  from  New  Orleans  to  La 
CJraiige  as  defendants  charge  from  New  Orleans  to  any  of  these 
longer-distance  points  would  benefit  dealers  at  La  Grange,  and  the 
interests  of  consumers  in  the  section  affected  would  be  promoted 
rather  than  injnred  by  the  competitive  advantages  which  woald 
result  to  complainant  and  other  merchants  at  La  Grange.  It  also 
appears  from  nncontradicted  testimony  that  complainant  is  en- 
gaged as  a  general  merchant,  both  at  wholesale  and  retail,  at  the 
city  of  La  Grange,  but  that  the  rates  enforced  by  defendants  pre- 
vent him  from  supplying  goods  by  wholesale  northerly  of  La 
Grange,  on  or  near  defendants'  line,  without  being  subjected  to 
the  disadvantage  resulting  from  much  lower  rates  to  the  less 
favorably  situated  longer-distance  stations  of  Hogansville,  New- 
nan,  Palmetto  and  Fairburn ;  and  that  a  great  portion  of  bis 
wholesale  trade  is  now  confined,  largely  by  reason  of  defendants* 
rates,  to  localities  ofE  the  line  of  railway,  which  are  reached  by 
wagon  from  La  Grange. 

It  remains  to  be  determined  under  this  branch  of  the  case 
whether  competition  at  Atlanta  causes  transportation  of  freight 
by  the  defendants  from  New  Orleans  to  Hogansville,  Newnan, 
Palmetto  or  Fairburn  to  be  conducted  under  circumstances  and 
conditions  which  are  substantially  dissimilar  from  those  which 
a£Eect  the  transportation  of  like  traffic  from  New  Orleans  to  La 
Grange.  This  includes  both  the  competition  of  markets  for  sup- 
plying goods  to  Atlanta  and  the  competition  of  carriers  fur  the 
carriage  of  freights  to  that  iM>int  from  New  Orleans  and  from 
western,  northern  and  northeastern  cities.  The  defendants  say 
that  the  Atlanta  business  is  not  unprofitable  under  the  rates  io 
force,  and  they  claim  that  all  the  rates  from  Atlanta  to  Fairburn 
are  reasonable,  including  the  rate  on  first-class  freight,  which 
amounts  to  22  cents  for  18  miles  (equal  to  more  than  24  cents  a 
ton  a  mile).  A  pi-ofitable  rate  from  New  Orleans  to  Atlanta 
added  to  defendants'  apparently  ample  local  rate  from  Atlanta  to 
Fairburn,  and  the  aggregate  applied  as  the  rate  on  business 
direct  between  New  Orleans  and  Fairburn,  cannot  be  found  to 
have  been  improperly  forced  down  to  a  low  standard  at  Fairhnra 
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by  the  existence  of  competitive  conditions  at  Atlanta,  whatever 
such  conditions  may  be. 

Another  fact  requiring  consideration  is  that  La  Grange  is  itself 
a  competitive  point  whenever  the  railroad  carriers  to  that  city  see 
fit  to  actively  engage  in  competition.  The  Macon  &  Birmingham 
Railroad  connects  La  Grange  with  Macon  over  a  distance  of  105 
miles,  and  that  road,  in  connection  with  the  Southern  Hallway, 
can  carry  traffic  over  about  the  same  distance  between  Atlanta 
and  La  Grange.  The  distance  by  the  Atlanta  &  West  Point 
Kailroad  from  Atlanta  to  La  Grange  is  only  71  miles.  On  traffic 
from  the  eastern  cities  Macon  takes  a  slightly  lower  rate  than 
Atlanta.  The  carriers  to  La  Grange  can  at  will  show  and  claim 
the  existence  of  strong  market  and  carriers'  competition  at  La 
Grange,  as  forcing  rates  thereto  down  to  the  Atlanta  basis,  or  they 
can,  as  they  do,  subject  that  city  to  through  rates  which  are 
merely  combination  of  rates  based  on  Atlanta  or  Macon.  With 
a  slight  differential  in  favor  of  rail  and  water  routes,  all  lines  to 
Atlanta  from  the  same  points  of  shipment  charge  substantially  the 
same  rates,  and  the  same  is  true  as  to  Macon ;  and  all  lines  to  La 
Grange  from  the  same  point  of  shipment  also  charge  substantially 
the  same  rates  to  that  point.  Some  ten  or  twelve  lines  are  stated 
in  testimony  to  compete  for  business  between  New  Orleans  and 
Atlanta ;  but  in  point  of  fact  only  three  roads  take  Atlanta  traffic 
out  of  New  Orleans,  the  Louisville  &  Nashville,  Illinois  Central, 
and  New  Orleans  &  Northeastern,  and  only  four  roads  deliver 
such  traffic  in  Atlanta,  the  Atlanta  &  West  Point,  the  Southern, 
the  Central  of  Georgia  and  Western  &  Atlantic,  defendants' 
route  being  the  shortest,  496  miles.  The  next  shortest  route  to 
Atlanta  in  which  none  of  the  defendants  participates  is  via  the 
New  Orleans  and  Northeastern  and  Southern  Railways,  526  miles, 
and  the  next  the  Illinois  Central  &  Southern,  647  miles.  The 
longest  line  is  via  the  Illinois  Central,  Nashville,  Chattanooga  & 
St.  Louis  and  Western  &  Atlantic,  882  miles.  The  Central  of 
Georgia  can  receive  traffic  for  Atlanta  at  Montgomery  from  the 
Louisville  &  Nashville,  one  of  these  defendants,  and  by  that  route 
Atlanta  is  644  miles  from  New  Orleans.  The  three  initial  lines 
out  of  New  Orleans  manifestly  are  able  to  largely  control  the 
routing  of  traffic  to  Atlanta.  With  the  two  lines  at  La  Grange, 
one  to  Atlaiitn  nnd  the  other  to  Macon  and  Atlanta,  it  is  quito 
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practicable  to  form  a  number  of  competing  routes  from  New 
Orleans. 

If  competition  U  to  be  deemed  a.  factor  on  account  of  which 
carriers  may  deviate  from  the  rule  of  the  fourtli  section,  then 
wherever  snch  competition  of  controlling  force  Uy  existing  lines 
ifi  practicable  it  must  be  penoitted  to  have  full  sway ;  it  should 
not  be  practised  to  an  extreme  here  and  wholly  or  largely  sup- 
pressed there.  Competition  ie  possible  at  La  Grange  whenever 
the  carriers  to  that  point  see  fit  to  engage  in  it,  and  the  Atlanta 
(competitive  conditions  do  not  make  defendants' rates  andnly  low 
to  Fairburn  (the  most  favored  longer-distance  point  complained 
iiliout  under  the  fourth  section  in  this  case);  on  the  contrary, 
such  rates  appear  to  be  unnecessarily  high  for  the  tlirougli 
service  from  New  Orleans  to  that  point. 

Having  fully  considered  all  the  evidence  and  material  facts  and 
given  due  weight  to  the  competition  of  carriers  and  of  markets 
for  Atlanta  trade,  together  with  the  fair  interests  of  the  defend- 
ant carriers,  the  interests  of  the  communities  involved,  and  those 
of  the  complainant  and  other  dealers  concerned  {The  ItHport  Sola 
Case  \Tixas  (£  P.  R.  Co.  v.  Interstate  Commsrce  Comrnt^sion], 
162  U.  S.  197,  40  L.  ed.  fl40,  5  Intern  Com.  Rep.  405 ;  The  Troy, 
Ala.,  Case  ^Interstate  Commerce  Commission  v,  Al^hama  M.  R. 
Co.'],  168  U.  S.  144,  42  L.  ed. ),  we  find  and  hold  that  trans- 
portation of  freights  by  defendants  from  New  Orleans  to  LaGrange 
and  the  transportation  of  like  freight  from  New  Orleans  to  Fair- 
bum  are  under  substantially  similar  circumstances  and  conditions; 
and  that  the  same  is  true  as  to  such  transportation  bj  defendants 
to  La  Grange  and  Hogansville,  La  Grange  and  Newnan,  and  La 
Grange  and  Palmetto.  So  much  of  the  complaint  as  charges  vio- 
lations of  the  fourth  section  must  be  and  is  sustained. 

Such  higher  rates  to  La  Grange  than  to  Hogansville,  Newnan, 
Palmetto  and  Fairburn,  longer  distances,  on  traffic  carried  under 
like  conditions  and  circumstances,  and  at  less  cost  for  the  trans- 
portation to  r^  Grange,  are  also  unreasonable  and  unjust  to  com- 
plainant and  subject  him  and  other  dealers  at  La  Grange,  their 
traffic,  and,  as  a  locality,  the  city  of  La  Grange  itself,  to  undue  and 
unreasonable  prejudice  and  diaulvantage,  and  give  unlawful  pref- 
erence and  adviintnge  to  the  localities  of  Hogansville,  Newnan. 
Palmetto  and  Fairburn,  traffic  thereto,  and  dealers  and  merchants 
doing  business  therein,  in  violation  of  sections  1  and  3  cf  the  Act 
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We  have  then  remaining  the  qaestions  whether  the  rates  to  La 
Grange  are  reasonable  and  just  in  themselves,  and  whether  they 
are  relatively  so  as  compared  with  the  rates  charged  by  defendants 
to  "other  localities,"  which  phrase  "other  localities"  occurs  in 
the  complaint  in  that  connection,  was  duly  made  the  subject  of 
answer  by  the  defendants,  and  in  their  proof  transportation  and 
rates  to  Atlanta  were  specially  compared  with  transportation  and 
rates  to  La  Grange ;  and  whether  the  rates  complained  of  are,  as 
compared  with  those  from  New  Orleans  to  Atlanta,  in  contraven- 
tion of  the  third  section  or  undue  preference  and  prejudice  clause 
of  the  law. 

The  findings  of  the  Commission  concerning  these  questions,  in  ad- 
dition to  the  pertinent  findings  hereinbefore  stated,  are  as  follows: 

1.  The  Atlanta  &  West  Point  K.  K.  Co.,  and  the  Western 
Railway  of  Alabama  are  different  corporations,  but  their  prop- 
erties are  operated  together  under  a  common  management.  The 
Atlanta  &  West  Point  extends  from  Atlanta  to  West  Point,  and 
the  Western  of  Alabama  from  West  Point  through  Montgomery 
to  Selma,  Ala.  At  Montgomery  the  Western  of  Alabama  con- 
nects with  the  Louisville  &  Nashville,  which  extends  from  there 
to  New  Orleans.  La  Grange  is  71  miles  southwesterly  of  Atlanta 
on  the  Atlanta  &  West  Point  road,  and  West  Point,  the  junction 
of  that  road  and  the  Western  of  Alabama,  is  87  miles  from  At- 
lanta. Opelika,  on  the  Western  of  Alabama,  is  109  miles  from 
Atlanta  and  38  miles  from  I^  Grange.  Montgomery  is  175  miles 
southwest  of  Atlanta  and  320  miles  from  New  Orleans.  La 
Grange  rates  are,  with  a  single  exception  (class  H  based  on  Mont- 
gomery), combinations  of  rates  to  and  from  Atlanta,  and  West 
Point  rates  appear  to  be  largely  based  upon  combinations  of  rates 
to  and  from  Opelika.  Montgomery,  Opelika  and  Atlanta  have 
joint  through  rates  from  practically  all  points ;  and  those  from 
New  Orleans,  New  York,  Boston,  Philadelphia,  Baltimore,  Cin- 
cinnati, Louisville  are,  in  every  instance,  less  than  can  be  made  by 
the  combination  method.  Traffic  from  New  Orleans  to  Atlanta 
or  La  Grange  is  carried  by  defendants  on  through  bills  of  lading 
issued  to  8lii])pers.  The  entire  charge  is  collected  by  one  of  the 
carriers,  usually  at  the  destination  point,  and  is  subsequently 
divided  among  the  three  carriers  according  to  some  agreed  basis 
of  division.     Such  traffic  is  shipped  through  and  is  taken  by  de* 
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fendants  and  carried  through,  without  other  stoppage  or  inte^ 
ruptioD  than  such  as  may  be  incidental  to  the  through  or  contin- 
uous service,  as  defendants  conduct  it. 

2.  La  Grange  is  a  city  of  4,000  or  5,000  inhabitants,  with  thirty 
or  forty  business  establishments.     Complainant  is  the  only  mer- 
chant who  has  seriously  attempted  to  engage  in  the  wholesale 
trade  at  that  point,  and  he  has  declared  his  intention  to  start  a 
strictly  wholesale  business  there,  if  the  carriers  shall  reduce  rates 
to  La  Grange  so  that  he  can  compete  for  such  business  with 
dealers  at  Atlanta  and  other  places  in  that  section.     Atlanta  had 
a  population  of  64,000  in  1890,  and  this  is  estimated  to  have  since 
increased  to  100,000.     It  is  served  by  competing  through  lines  of 
transportation  from  all  sections,  and  the  various  primary  markets 
of  the  country  are  in  competition  for  Atlanta  trade.     Such  com- 
petition has  been  active  for  many  years,  and  during  that  period 
the  carriers  have  indulged  in  a  number  of  rate  wars  whereby 
rates  affected  from  points  of  shipment  to  Atlanta  and  other  prin- 
cipal points  in  the  South  were,  for  the  time  being,  made  abnor- 
mally low.     But  the  same  general   competitive  situation   with 
reference  to  rate  changes  from  points  of  supply  has  also  existed 
at  La  Grange,  and  changes  in  rate  conditions  at  Atlanta  have 
ordinarily  worked  similar  changes  in  rates  to  La  Grange.     Thus, 
a  iirst-class  rate  of  SL43  on  traffic  from  New  Orleans  to  La  Grange, 
made  by  adding  the  $1.03  rate  to  Atlanta  and  the  40-cent  local 
from  Atlanta  to  La  Grange,  would  be  reduced  to  80  cents,  if, 
during  a  rate  war,  the  first-class  rate  fromNew  Orleans  to  Atlanta 
should  be  as  low  as  40  cents. 

3.  The  normal,  long-established  relation  of  rates  to  Atlanta 
from  New  Orleans,  New  York,  Boston,  Philadelphia,  Baltimore, 
Cincinnati,  Louisville  and  St.  Louis  is  indicated  by  the  following 
statement  of  rates  on  first-class  traffic : 

Per  100 

lbs. 

New  Orlrans $1.03.  All  RaiL 

New  York.  PliilHdclpliiji  and  B(k-Iuii 1.26.  **      " 

1.14.  8eaaBdBail« 

Baltimore 1.19.  All  Rail. 

1.07.  SeaandRaiL 

Cincinnati 1.07.  AU  Rail 

Louisville 1.07.  ••      •• 
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The  rates  from  Philadelphia  and  Boston  are  the  same  as  from 
New  York.  The  rate  to  La  Grange  is  the  local  from  Atlanta, 
added  to  the  rate  to  Atlanta,  in  each  case.  The  relatiYe  rates  to* 
Atlanta  have  been  the  subject  of  arbitration  and  agreement  between 
interested  lines  at  different  times  daring  the  past  12  or  more 
years,  and  the  above-indicated  basis  has  been  substantially  retarned 
to  by  the  carriers  upon  cessation  of  the  rate  wars  which  have  pre- 
vailed during  that  period.  The  all-rail  rates  from  the  east — New 
York,  Philadelphia,  Boston  and  Baltimore — to  Atlanta  are  made 
with  reference  to  rates  in  force  via  the  sea  and  rail  lines  from 
those  points  to  Atlanta.  These  rates  from  eastern  cities  by  all 
rail  and  by  the  part  rail  and  part  water  routes  are  fixed  by  agree- 
ment of  the  several  lines  and  are  published  and  filed  in  I.  0.  C. 
No.  400,  "The  Southern  States  Freight  Association,**  Eastern 
Cities  Freight  Tariff  No.  6,  A.  S.  W.,  eflPective  March  10, 1897^ 
which  bears  the  following  descriptive  title :  "  Bates  of  Freight 
from  Eastern  and  Virginia  Cities  and  Points  in  Virginia  and 
North  Carolina  Narued  in  Note  6,  Page  3,  to  Southern  Common 
Points  in  Association  Territory."  Such  steamship  lines  as  the 
Clyde,  Mercliants'  &  Miners'  Transportation  Co.,  New  York  & 
Texas  and  Ocean  Steamship  Co.,  and  the  Baltimore,  Chesapeake 
&  Richmond  Steamboat  Co.  are  named  with  the  railway  lines  aa 
parties  to  this  tariff,  and  the  tariff  purports  to  be  issued  by  the 
"Rate  Committee  of  the  Southern  States  Freight  Association " 
and  the  commissioner  and  secretary  of  that  association.  Rates 
from  Cincinnati  and  Louisville  to  Atlanta  are  the  same  on  the 
numbered  classes  as  rail  and  water  rates  from  Baltimore,  but  con- 
siderably lower  on  lettered  classes,  and  class  rates  from  New 
Orleans  to  Atlanta  are  4  cents  less  than  from  Cincinnati  and 
Louisville.  The  general  relation  of  rates  to  Montgomery,  Ala.^ 
also  established  by  general  agreement  among  the  lines  interested,, 
is  indicated  by  first-class  rates  as  follows: 

New  Orleans 89^  per  100  lbs.  (at  time  of  hearing  94^).. .All  Hail. 

New  YorkandBoston..  j  {f/^      \\      [[^ :[:::::  ^IIHIq^Z  VM. 

T>Mi.Hoi..hU  J  120^         "  All  Rail. 

Philadelphia j  j^^^J  ..  Sea  and  Rail. 

Ti.iHm..r«  J  11^^  "  -A.11  Rail. 

^^^^^""^^^ \m}         "  Sea  and  Hail. 

Cincinnati 10«^  "  All  Rail. 

Louisville 9b^         '•  All  RaU 
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Opelika,  Ala.,  takes  substantially  the  Atlanta  rates  from  New 
Orleans,  New  York,  Philadelpliia,  Boston,  Baltimore  and  Louis- 
ville, atid  $1.17,  first  claBs(10  cents  higher  than  to  Atlanta),  from 
Cincinnatt 

Following  are  about  the  short-line  distances  from  New  Tort, 
Baltimore,  Cincinnati,  Louiaville,  and  New  Orleans  to  Atlanta : 

New  York  to  itlanla.  AIlRsil- BTBiDilffl. 

'■  "        "  Sea  and  Riiil  Bia  8aT«nnah B78  '" 

■'  "       "  Sea  and  Rnil  CIO  Charltsion 83T  " 

Sea  and  Rail  ma  Norfolk 880  " 

Bnllimore  lo  Atlanta.  All  Rail Wl  " 

CinciBiialiloAIIanla.  All  Riiil 476  " 

Loiiihvilleto  Ailanla.  All  l(-iil - 4M  " 

New  Orleans  to  Allaota.  AU  Rail 49S  " 

Defendants  and  carriers  generally  have  in  effect  Tarions  special 
or  commodity  rates  which  are  in  the  nature  of  exceptions  to  their 
class  rates.  Such  rates  are  made  with  particnlar  reference  to  the 
movement  of  commodities  between  points  named  in  the  commod- 
ity tarifs.  Thus,  sugar  which,  in  barrels  or  hogsheads,  is  classified 
as  6th  class  by  defendants  and  under  which  the  rate  from  New 
Orleans  to  Atlanta  would  be  42  cents,  is  given  a  commodity  ratuig 
of  IS  cents  in  carloads  and  21  cents  in  less  than  carloads  betweeit 
those  points.  These  sugar  rates  are  10  cents  per  hundred  leas 
than  those  applying  by  sea  and  rail  lines  from  northeastem  cititt 
and  7  cents  lower  than  the  sugar  rates  from  Baltimore  to  AtlantA. 
On  molasses,  a  commodity  rate  of  33  cents  is  in  force  from  New 
York  to  Atlanta,  sea  and  rail,  while  defendants  have  in  effect 
frem  New  Orleans  to  Atlanta  a  commodity  rate  of  35  cents  per 
linndred.  Over  half  the  tonnage  carried  by  the  defendant  througb 
line  from  New  Orleans  to  Atlanta  for  the  year  ended  June  30, 
lSd5,  consisted  of  sugar  and  mulasses,  and  these  articles  made  tip 
30  out  of  a  total  of  100  tons  imrried  by  this  line  from  New  Orleans 
to  La  Grange  during  the  same  period;  but  while  the  rates  for 
carloads  are,  respectively,  18  and  25  cents  to  Atlanta,  they  are  35 
and  37  cents  to  La  Grange,  71  miles  less  distance,  Defendants' 
rates  over  the  short-line  distance  from  New  Orleans  to  Atlanta 
are  not  shown  to  be  n.iduly  low  by  comparison  thereof  with  tbe 
rates  and  distances  over  other  lines  from  New  Orleans  or  with  the 
rates  and  distances  over  the  various  lines  from  said  other  mftrkets 
to  Atlanta. 
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4.  Following  is  a  table  of  distances  and  present  class  rates 
from  New  Orleans  to  Montgomery,  Opelika,  West  Point,  Ia 
Grange  and  Atlanta  by  defendants'  line: 
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It  is  set  forth  in  defendants'  joint  answer  that  complainant  has 
the  option  or  choice  of  rates  via  Atlanta  or  Montgomery,  and 
that  if  La  Grange  rates  were  not  based  on  Atlanta,  then  a  rea- 
sonable and  just  rate  would  be  the  combination  of  rates  to  and 
from  Montgomery  ;  and  it  is  shown  that  the  Montgomery  combi- 
nation would  be,  first  class,  94  eento  to  Montgomery  added  to  75 
cents,  Montgomery  to  La  Grange,  a  total  of  $1.69.  Under  the 
present  89-cent  rate  to  Montgomery  from  New  Orleans,  such 
combination  rate  would  be  fl.64.  The75-cent  rate  so  mentioned 
as  in  force  from  Montgomery  to  La  Grange  is  itself  a  combina- 
tion of  rates  from  Montgomery  to  West  Point  and  West  Point 
to  La  Grange,  namely,  55  cents,  approved  by  the  Alabama  R.  R. 
Commission  for  such  local  service  over  the  88  miles  distance  be- 
tween Montgomery  and  West  Point,  and  20  cents  approved  by 
the  Georgia  Commission  for  local  transportation  over  a  distance 
of  16  miles  from  West  Point  to  La  Grange.  West  Point  is  on 
the  boundary  line  between  Alabama  and  Georgia.  The  through 
charge  so  claimed  to  be  reasonable  by  defendants,  in  case  a  lower 
combination  via  Atlanta  were  not  possible,  is  the  sum  of  what 
would  be  charged  for  three  distinct  services  performed  by  the 
defendant  roads,  respectively,  on  entirely  separate  shipments,  that 
is  to  say,  89  cents  for  a  local  shipment  over  the  Louisville  & 
Nashville,  New  Orleans  to  Montgomery  and  delivery  there  to 
consignee ;  55  cent£  for  a  second  shipment  and  carriage  via  the 
Western  of  Alabama  from  Montgomery  to  West  Point  and  deliv- 
ery there  to  consignee ;  and  20  cents  for  a  third  shipment  and 
transportation  by  the  Atlanta  i^-  West  Point  from  West  Point  to 
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La  Grange  and  delivery  there  to  consignee ;  all  of  which  wouM 
amount  to  no  more  in  the  aggregate  than  the  through  charge  for 
a  single  6lii])nient  and  joint  service  from  New  Orleans  to  La 
(irange  contended  for  as  just  and  reasonable  in  case  the  Atlanta 
combination  were  liigher. 

Among  tariffs  on  file  with  the  Commission,  remaining  uncan- 
celed and  apparently  in  present  effect,  is  a  rate  sheet  of  the 
Western  of  Alabama  and  Atlanta  &  West  Point  Railroads,  effect- 
ive October  20,  1889,  showing  class  rates  between  Opelika,  Ala.^ 
and  local  points  on  the  Atlanta  &  West  Point,  including  La  Grange, 
which  names  a  rate  of  43  cents  Opelika  to  La  Grange,  first  class, 
and  lower  on  other  classes,  and  under  which  some  freight  at  the 
rate  from  New  Orleans  to  Opelika  and  the  rate  from  Opelika  to 
La  Grange  would  go  on  such  combination  at  a  slightly  less  total 
rate  than  the  combination  via  Atlanta.  Under  these  rates  and 
those  to  and  from  Atlanta,  dealers  at  Atlanta  and  Opelika  are 
upon  nearly  even  terms  in  competing  for  wholesale  trade  in  La 
Grange,  and  complainant  at  La  Grange,  38  miles  from  Opelika 
and  71  miles  from  Atlanta,  must  pay  as  much  for  through  service 
to  La  Grange  as  his  competitors  on  either  side  pay  for  two  dis- 
tinct shipments,  transportations  and  deliveries.  The  Atlanta 
dealer  can,  by  reason  of  defendants'  rates,  sell  New  Orleans  goods 
cheaper  at  Ilogansville,  59  miles  distant,  than  complainant  can, 
though  La  Grange  is  only  13  miles  from  Hogansville,  and  the 
same  is  also  true  as  to  trade  with  Newnan,  which  is  somewhat 
nearer  to  La  Grange  than  to  Atlanta.  Complainant,  as  compared 
with  his  Atlanta  competitor,  is  at  a  disadvantage  in  all  the  section 
to  the  north  of  La  Grange,  and  in  La  Grange  the  Atlanta  dealer 
can  sell  as  cheaply  as  complainant  can. 

5.  The  first-class  rate  of  $1.03  to  Atlanta  affords  the  defendanta 
a  rate  per  ton  of  over  4.17  cents  for  every  mile  in  a  haul  of  495 
miles;  and  the  lowest  or  class  D  rate  of  20  cents,  applied  principally 
on  carloads  of  grain,  cotton  seed,  hay,  meal  and  some  other  mill 
stuff,  gives  them  ^^  of  a  cent  per  ton  for  each  mile ;  and  the  next 
lowest  class  (C),  rate  24  cents,  yields  them  9.7  mills  a  ton  per  mile. 
The  rates  are  divided  between  the  two  managements  (Atlanta  ft 
West  Point  and  Western  of  Alabama  are  under  a  common  man- 
agement) on  what  appears  to  be  a  mileage  basis,  so  that  such 
figures  are  substantially  the  revenue  per  ton  per  mile  for  each. 
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The  average  revenue  received  on  all  traffic  by  all  roads  in  the 
United  States  for  the  year  ending  Jane  80, 1895,  was  8.89  mills 
per  ton  per  mile ;  for  all  roads  in  Gronp  Y  (Statistics  of  Eait 
ways),  which  includes  these  roads,  the  average  rate  per  ton  per 
mile  in  that  year  was  8.95  mills ;  such  averages  on  all  traffic  for 
the  three  defendant  roads  were  1.726  cents  for  the  Atlanta  &  West 
Point,  1.586  cents  for  the  Western  of  Alabama,  and  8.28  mills 
for  the  Louisville  &  Nashville  line  south  of  the  Ohio  River. 
Under  present  rates  New  Orleans  to  La  Grange,  the  rates  per  ton 
per  mile  for  the  425  miles  are  from  6.71  cents  on  first  class  to 
1.86  cents  per  ton  on  class  D. 

The  percentage  of  operating  expenses  to  earnings  from  opera- 
tion on  all  roads  in  the  United  States  for  the  year  to  June  80, 
1895,  was  67.48  per  cent;  in  Group  Y  (including  defendant 
roads)  it  was  for  that  year  68.80  per  cent ;  for  the  Atlanta  &  West 
Point  it  was  58.48  per  cent ;  for  the  Western  of  Alabama  it  was 
46.13  per  cent;  and  for  the  Louisville  &  Nashville  (line  south  of 
the  Ohio  River)  68.50  per  cent.  The  rates  per  ton  per  mile 
afforded  by  the  New  Orleans  traffic  to  Atlanta  at  present  rates 
compare  favorably  with  the  average  rates  per  ton  per  mile  received 
by  all  roads  in  the  United  States  and  in  the  section  of  country 
through  which  these  roads  penetrate ;  and  their  percentage  of 
operating  expense  to  earnings  is  considerably  less  than  such  per^ 
rentage  reported  for  all  CTnited  States  roads  or  for  all  roads  in 
their  section  of  the  country. 

Each  of  the  defendant  roads  is  solvent.  For  the  year  ending 
June  30,  1895,  the  Louisville  &  Nashville,  a  large  system,  of 
which  only  a  small  part  is  involved  in  this  case,  paid  interest  on 
its  large  funded  debt  (over  $79,000,000)  and  discharged  its  other 
accruing  liabilities.  The  Western  of  Alabama  for  that  year  paid 
interest  on  $1,543,000  bonded  debt  and  2  per  cent  dividend  on 
$8,000,000  capital  stock,  and  had  a  considerable  surplus  on  hand. 
The  Atlanta  &  West  Point  paid  in  that  year  6  per  cent  dividend 
on  $1,232,200  capital  stock  and  6  per  cent  interest  on  the  same 
amount  of  ^^certificates  of  indebtedness,"  and  had  a  considerable 
sum  remaining.  This  road  has  no  bonded  debt,  and  the  above 
stated  stock  and  certificates  constitute  its  capitalization.  Such 
capitalization,  made  up  of  equal  amounts  of  stock  and  certificates, 
amounts  to  $28,756.12  per  mile  based  on  a  total  of  85.7  miles. 


us 
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The  certificatee  of  indebtedneaa  are  not  secured  by  mortgage. 
Tlie  testimony  of  tlie  Pi-esidont  of  the  road  ifi  that  it  would  cost 
at  the  present  time  to  duplicate  the  Atlaota  &  West  Point  Kail- 
road  and  the  Western  Railway  of  Alabama,  iDcludiug  their  ter- 
minals, from  1.30,000  to  $35,000  per  mile,  and  that  this  indodee 
the  enhanced  value  of  property  owned  by  the  company  doe  to  the 
growth  of  cities  and  towns  along  the  line.  The  same  witness  alsu 
testified,  in  answer  to  an  inquiry  propounded  by  complainant  as 
to  the  certiiicates  amounting  to  a  doubling  of  the  stock  without 
cost  to  the  stockholders,  that  the  company  had  never  kept  an  im- 
provement account ;  that  no  capital  stock  has  been  iesued  duria;; 
the  many  years  in  which  the  road  has  been  improved,  the  old 
rails  being  removed  and  heavier  rails  substituted,  the  old  equip- 
ment replaced  with  heavier  cars  and  locomotives,  and  iron  bridge* 
constructed  in  place  of  wooden  structures;  that  when  the*' de- 
bentures" (certificates  of  indebtedncEs)  were  issued  the  value  of 
the  property  was  much  in  excess  of  its  original  coat ;  that  then- 
was  nothing  surprising  to  his  mind  that  the  stockholders  shonlil 
have  reimbursed  themselves  for  the  added  value  of  the  road,  and 
that  such  appears  to  have  been  the  manner  of  procedure;  tliat 
tho  present  capitalization  of  the  road  is  not  excessive  as  com- 
pared with  other  lines,  it  being  only,  in  ronnd  tiguree,  abonl 
^28,000  per  mile  as  compared  with  If63,000  per  mile  for  all  the 
roads  in  the  United  States.  Upon  this  statement,  complainant 
suggested  "  that  those  improvements  and  those  new  rails,  etc.. 
have  come  out  of  the  profits,  which  shows  you  are  getting  enough 
profit  out  of  the  rates  to  do  that  and  pay  6  or  8  per  cent  interest." 
The  witness  answered :  "  The  road  has  never  exceeded  the  legal 
rates,  and  the  added  value  is  due  to  the  economy,  etc.,  in  cou- 
ducting  the  property,  and  it  might  properly  be  returned  to  the 
stockholders  as  representing  that  added  value."  By  tlie  report 
of  the  Atlanta  &  West  Point  Railroad  Company  for  the  year 
ending  June  30,  1890,  filed  with  this  Commission  as  the  law  re- 
quires, and  sworn  to  by  its  General  Manager  and  by  its  Trens- 
urer,  it  appears  that  these  certificates  of  indebtedness  to  the  full 
amount  of  $1,232,200  were  issued  in  ISSl,  and  the  Treasurer,  re- 
plying to  an  oflicial  inquiry  fi-om  the  otfice  of  the  Commission  in 
reference  to  omissions  and  discrepancies  in  that  report,  said  as  to 
the  certificates  of  indebtedness :  "  Ao  security  for  this  debt  other 
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than  that  the  first  earnings  of  the  road  are  Bet  aside  for  the  pay- 
ment of  interest  on  same.  As  to  the  inquiry  why  the  debt  is 
called  certificate  of  indebtedness,  I  regret  that  I  am  not  able  to 
give  the  information.  It  was  a  dividend  of  100  per  cent  on  the 
capital  stock  of  the  road  which  was  paid  in  this  shape  in  1881." 

The  actual  paid  in  or  working  capital  of  the  Atlanta  &  West 
Point  road  is  therefore  not  in  excess  of  $1,232,200,  or  $14,378.06 
per  mile,  and  on  this  the  stockholders  have  been  receiving 
a  return  of  12  per  cent  annually  after  paying  all  expenses 
of  operation,  repairs  and  improvements.  They  received  such 
return  in  1890,  and  for  every  year  covered  by  annual  reports 
to  the  Commission,  including  the  year  ended  June  30,  1897. 
The  Atlanta  &  West  Point  Eailroad  Company,  as  before  found, 
is  the  delivering  carrier  for  both  I^a  Grange  and  Atlanta,  and  it 
is  its  local  rates  back  from  Atlanta  to  La  Grange  which  are  added 
to  the  joint  through  rate  over  the  three  defendant  roads  from 
New  Orleans  to  Atlanta  to  make  through  rates  on  freight  carried 
only  from  New  Orleans  to  La  Grange. 

6.  For  the  year  ended  March  31,  1896,  the  tonnage  to  Atlanta, 
by  all  routes,  from  eastern  and  northeastern  points,  including  the 
Atlantic  Seaboard,  was  170,365.26  tons,  and  by  all  routes  from 
Ohio  and  Mississippi  River  points,  and  via  Lexington,  Ky.,  and 
from  Nashville,  Tenn.,  Johnsonville,  Tenn.,  Florence,  Sheffield 
and  Riverton,  Ala.,  it  was  137,460.90  tons ;  and  by  all  routes  from 
New  Orleans  to  Atlanta  it  was  11,113.20  tons.  Total,  318,939.36 
tons.  This  is  stated  to  comprise  practically  all  the  tonnas^e  des- 
tined to  Atlanta  in  that  year.  The  tonnage  carried  from  New 
Orleans  to  Atlanta  was  only  about  3^  per  cent  of  such  total 
tonnage. 

ToNNAGK  Carried  from  and  via  New  Orleahb  to  Atlanta. 

Tear  Ended  March  81,  1896. 

Miscellaneous  Merchandise 9,445       tons 

Oats 1,002  86    •• 

Other  Grain 25.65    " 

Grain  Products 20         •• 

Implemenis.  Machinery,  Furriture 17.45 

Stoves,  Special  Iron  Articles,  etc 1.85 

Packing  House  Products .10 

Bridge  and  Uaiiroad  Iron,  Stone,  Brick,  Cement,  Salt,  Fertilizers,  600.80 


Total 11,113.20  tons. 

Of  this  tonnage,  the  Louisville  &  Nashville  K.  R.  Co.,  one  of 
the  defendants,  carried  7,636.05  tons,  or  68.71  per  cent  of  the  total« 
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and  over  TO  per  cent  of  tlie  mkcellaneoiiB  merchandiBe,  which 
«onstititted  the  great  portion  of  the  tonnage.  The  remaitiing 
tonnnge  was  ahoiit  equally  divided  between  the  IlliaoiB  Central 
and  New  Orleans  &  Nortlicastern  routes,  the  first  carrying  1,523 
tone,  the  other,  1,954.15  tons.  A  very  large  portion,  if  not  all, 
of  the  Atlanta  buEineBs  via  the  Louisville  &  Nashville  from  New 
Orleans  undoubtedly  came  by  the  defendant  through  line.  A 
"statement  of  tonnage  by  classes  and  commodities  from  New 
Orleans,  La.,  to  Atlanta,  Ga.,  and  local  stations  on  the  A.  &  W. 
P.  R.  R.  and  the  W.  Ry.  of  Ala.  for  year  ending  Jane  30, 1895," 
was  put  in  evidence  for  tlie  defense.  This  statement  shows  i 
total  of  6.773  tons  to  Atlanta ;  100  tons  to  La  Grange ;  46  tons 
to  HogansvUle ;  52  tons  to  Grantville ;  33  tone  to  Moreland ;  18S 
tons  to  Newnan  ;  21  tons  to  Palmetto ;  8  tons  to  Fairbum ;  and 
3  tons  to  East  Point.  It  was  also  testified  by  a  witness  for  defend- 
ants that  the  revenue  derived  by  the  lines  of  the  defendant  com- 
panies on  tralEc  from  New  Orleans  to  Atlanta  and  La  Grange 
amounted,  for  the  year  ending  June  30,  1695,  to  $13,470.11*  at 
Atlanta  and  $262,70  at  La  Grange.  At  the  tariff  rates  then  in 
effect  over  this  line  from  New  Orleans  to  Ia  Grange  and  Atlanta 
the  revenue  to  both  points  on  this  business  should  have  been 
ranch  greater,  or  else  the  tonnage  so  stated  was  much  less  tLaD 
was  actually  carried  by  those  companies.  As  appears  bj  tlie  ton- 
nage statement,  3,668  tons  of  sugar  were  carried  from  New  Orleans 
to  Atlanta  in  that  year,  and  at  the  prevailing  carload  rate  of  18 
cents  a  hundred,  or  $3.60  per  ton,  the  aggregate  revenue  on  thia 
commodity  alone  would  be  $13,204.80,  Add  to  this  995  tons  of 
molasses  at  $5.00  a  ton,  amounting  to  $4,975,  and  the  revenne 
statement  is  exceeded  by  $4,709.61,  with  2,110  tons  out  of  6,773, 
the  total  Atlanta  tonnage,  to  be  accounted  for.  This  6,773  tons 
could  not  have  been  the  total  tonnage  by  all  Unes  New  Orleans 
to  Atlanta,  for  the  year  ending  nine  months  later  shows  a  total 
tonnage  by  all  such  lines  of  11,113  tons,  and,  besides,  the  state- 
ment was  made  up  by  the  Auditor  of  the  Atlanta  &  West  Point 
and  Western  Railway  of  Alabama  from  waybills  in  his  office. 
The  same  statement  showing  the  movement  of  100  tons  New 
Orleans  to  La  Grange  in  the  year  to  June  30,  1895,  Bete  forth 
that  included  in  such  movement  were  17  tons  of  molasses,  13  tons 
ot  sugar,  and  6  tons  of  6th  class  freight,  which  at  lowest  prevail- 
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ing  combinations  on  Atlanta  appear  to  call  for  a  total  revenne  of 
$287.60;  and  this  alone  exceeds  the  stated  total  revenue  on  New 
Orleans  freight  of  $262.70,  with  60  tons  remaining  to  be  accounted 
for.     This  testimony  seems  plainly  contradictory. 

The  statement  of  tonnage  by  this  line  from  New  Orleans  to 
Atlanta  is  not,  however,  greatly  disproportionate  to  the  figures 
')f  total  tonnage  by  all  lines  between  those  points  given  in  evi- 
dence by  another  witness  for  a  year  ending  nine  months  later, 
and  0,773  tons  carried  between  New  Orleans  and  Atlanta  for  the 
year  ending  June  30,  1895,  is  taken  as  approximately  correct. 
This  was  more  than  sixty  times  the  tonnage  carried  over  the 
same  line  for  the  same  period  between  New  Orleans  and  La 
Grange,  and  more  than  six  times  the  amount  of  the  tonnage  from 
New  Orleans  freight  to  local  points  on  the  Western  of  Alabama 
and  Atlanta  &  West  Point  for  the  same  year.  Yet  the  total 
tonnage  from  New  Orleans  to  Atlanta  and  local  intermediate 
points  on  the  Atlanta  &  West  Point  was  but  an  insignificant  por- 
tion of  the  total  tonnage  transported  by  the  Atlanta  &  West 
Point  during  the  same  time  (year  ending  June  30,  1895).  Such 
total  freight  tonnage  was  214,905  tons,  of  which  153,246  tons 
(including  this  New  Orleans  traffic)  was  received  "from  con- 
necting roads  and  other  carriers." 

7.  As  before  found,  the  Louisville  &  Nashville,  as  an  initial 
road  out  of  New  Orleans,  carried  for  the  year  ending  March  31, 
1896,  over  68  per  cent  of  the  tonnage  from  New  Orleans  to 
Atlanta,  namely,  7,636  tons,  and  this  was  presumably  nearly  all 
routed  over  the  three  defendant  roads.  Such  total  tonnage  for  a 
year,  composed  of  less  than  carload  as  well  as  carload  shipments, 
amounted  at  the  rate  of  12  tons  to  a  car  to  only  about  565  full 
carloads,  a  little  over  1^  carloads  per  day.  The  engines  hauling 
trains  running  from  Montgomery  to  Atlanta  haul  an  average  of 
nearly  21  loaded  cars,  and  their  capacity  is  sufficient  to  haul  10 
more.  But  it  is  testified  that  traffic  from  New  Orleans  to  Atlanta 
usually  moves  in  carloads,  either  as  a  full  carload  shipment  or 
because  there  is  daily  a  sufficient  number  of  less  than  carload 
ehipinents  from  New  Orleans  to  Atlanta  to  make  up  a  carload, 
and  that  the  Atlanta  cars  go  tiirough  from  New  Orleans  to 
Atlanta  without  break  of  bulk  or  transfer  at  Montgomery  or 
other  reliandling;   that   New   Orleans   freight  destined   to   La 
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^  ran  ore  is  geneiMlly  in  less  than  carloads,  and  is  transferred  at 
^lont^omery,  l)ein<i;  checked  out  from  the  car  to  the  platform, 
and  then  put  into  a  car  to  be  hauled  by  the  local  freight  train 
from  Montgomery  to  La  Grange,  and  that  altogether  it  may  be 
handled  from  tive  to  a  dozen  times;  that  transporting  New 
Orleans  traffic  to  La  Grange  is  done  at  three  times  the  expense 
incurred  by  the  carrier  in  moving  New  Orleans  freight  to  Atlanta. 
That  La  Grange  business  compared  with  Atlanta  business  from 
New  Orleans  costs  the  carrier  more  to  receive,  transport  and 
deliver,  is  asserted  in  testimony  by  defendants'  witnesses,  but 
such  assertion  is  not  supported  by  evidence  concerning  the  essen- 
tial details  of  management  and  necessary  cost  of  service  to  the 
two  points;  and  opposed  to  such  assertion  are  a  number  of  con- 
ditions and  circumstances,  including  the  fact  that  the  distance  to 
La  (ii range  is  only  about  five  sixtlis  of  the  distance  to  Atlanta, 
and  that  it  ordinarily  costs  more  to  transport  freight  for  each 
additional  mile  it  is  hauled. 

The  local  train  service  on  the  Atlanta  &  West  Point- Western 
of  Alabama  system  is  not  maintained  exclusively  for  freight  from 
New  Orleans  to  La  Grange.  Cars,  engines,  and  crews  engaged  in 
hauling  New  Orleans  freight  from  Montgomery  to  La  Granf^e 
are  also  enga^^ed  in  hauling  such  and  other  freight  to  otlier 
stations,  in  hauling  freight  between  local  stations,  and  in 
hauling  freight  sliii)ped  locally  from  Montgomery.  Such  local 
service  is  also  employed  in  transporting  freight  from  Atlanta 
to  ])()ints  on  this  system,  and  in  doing  generally  the  local  busi- 
ness of  the  line.  Neither  do  the  tonnage  figures  shown  for 
New  Orleans- Atlanta  business  indicate  that  such  traffic  can 
furnish  the  delivering  system,  running  from  Montgomery  to 
Atlanta,  with  a  train  load  daily  or  on  other  than  very  exceptional 
occa>ii)ns. 

The  defendants,  instead  of  hauling  La  Grange  freight  throngh 
in  the  trains  used  for  Atlanta  traffic  from  Montgomery,  prefer 
to  carry  such  freight  by  local  service  from  Montgomery,  at  which 
point  new  trains  are  made  up  for  all  traffic  destined  to  points  on 
the  Atlanta  &  West  Point-Western  of  Alabama  system,  and 
the  rehandling  of  La  Grange  freight  at  Montgomery  is  incidental 
to  the  transportation  methods  of  that  system.  By  forwarding 
New  Orleans-to-La  Grange  freight  from  Montgomery  by  the 
estfiblished    local   train   service   from    Montgomery  that  system 
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AYoids  the  expense  of  stopping  the  train  carrying  traffic  destined 
to  Atlanta  and  points  beyond  that  dtjj  and  adds  bnt  little  to  the 
cost  of  the  regular  local  serYice  from  Montgomery  to  La  Grange 
and  at  otlier  smaller  stations  on  the  deliYcring  road.  If  the 
traffic  from  New  Orleans  to  La  Grange  were  greater  in  Yolnme 
it  might  be  more  profitable  for  these  defendants  to  forward  saoh 
freight  via  the  through  Atlanta  trains^  thus  using  the  engines  on 
such  trains  more  nearly  to  their  maximum  capacity,  or  else  such 
greater  Yolume  of  freight  to  La  Grange  would  increase  their  local 
train  freight  and  thereby  decrease  the  percentage  of  expense  to 
earnings  on  the  local  serYice.  Carload  shipments  at  New  Orleans 
to  either  Atlanta  or  La  Grange  iuYolYC  substantially  as  low  neces- 
sary cost  for  billing,  switching,  hauling  and  deliYcry  to  La  Grange 
as  to  Atlanta,  and  when  La  Grange  carloads  are  hauled  in  trains 
from  Montgomery  different  from  those  used  for  Atlanta  freight, 
it  is  so  done  because  the  carriers  prefer  to  conduct  such  transpor- 
tation in  connection  with  their  established  and  otherwise  required 
local  serYice.  Less  than  carload  shipments  at  New  Orleans  for 
Atlanta  or  La  Grange  are  alike  separately  billed  to  the  shipper, 
waybilled  by  the  carrier  from  New  Orleans,  and  ezpense-billM 
to  the  consignee,  and  iuYolYc  like  expense  to  the  carriers  for 
handling,  except  as  the  Atlanta  &  West  Point-Western  of  Ala- 
bama system  prefers  to  rebill  La  Grange  freight  at  Montgom- 
ery and  transfer  and  forward  the  same  by  the  different  local  train 
serYice.  The  serYice  as  rendered  by  the  initial  road,  the  Louis- 
Yille  &  Nashville,  from  New  Orleans  to  Montgomery  seems  to 
be  practically  the  same  whether  the  freight  is  destined  to  Atlanta 
or  La  Grange.  The  through  freight  from  New  Orleans  and 
other  points  for  Atlanta  and  points  beyond  and  the  local  freight 
from  Montgomery  both  pass  through  La  Grange ;  these  respec- 
tiYc  through  and  local  services  are  attended  with  items  of  expense 
common  to  both,  such  as  maintenance  of  way  and  structures,  and 
general  expenses ;  and  many,  if  not  aU,  items  of  cost  which  are 
peculiar  to  each  necessarily  apply  to  traffic  in  both  directions — 
to  all  through  and  to  all  local  traffic.  The  purely  local  train 
senrice  from  Montgomery  may  or  may  not  be  more  expensive 
than  the  through  service,  but  if  it  is,  the  transportation  of  freight 
from  New  Orleans  to  La  Grange  is  actually  part  of  the  through 
traffic,  and  carrying  it  from  Montgomery  to  La  Grange  by  local 
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trains  must  tend  to  increase  instead  of  diminish  the  net  e»rnin^ 
of  the  delivering  system  from  its  local  service.  Under  present 
rates  in  force  to  La  Grange  as  compared  with  rates  to  Atlanta, 
the  volume  of  traffic  from  New  Orleans  or  other  points  to  La 
Grange  which  defendants  may  carry  cannot,  in  the  nature  of 
things,  greatly  increase,  and  the  natural  expansion  of  complain- 
ant's trade,  ])articularly  the  wholesale  part  of  it,  is  hampered,  if 
not  altogether  prevented,  by  such  related  charges. 

8.  It  is  claimed  for  the  defense  that  giving  Atlanta  and  other 
so-called  competitive  point  rates  to  La  Grange  would  result  in 
yearly  loss  of  $5,723.28  in  La  Grange  station  earnings,  and  that 
raising  rates  to  and  from  such  competitive  points  so  that  they 
shall  not  be  less  than  those  in  force  to  or  from  places  through 
which  the  traffic  passes  would  result  in  loss  to  those  carriers  of 
$133,596.24:.  These  figures  are  based  upon  estimates  of  traffic  at 
La  Grange  for  a  year  and  a  complete  loss  of  traffic  at  competitive 
points.  Like  assertion  is  made  that  if  rates  at  all  local  stations 
on  the  line  were  adjusted  so  as  not  to  exceed  rates  to  and  from 
competitive  points  the  result  would  be  a  loss  of  $63,331.56.  The 
items  on  which  these  calculations  were  based  are  not  in  evidence, 
the  losses  so  stated  are  necessarily  estimated  and  assumed,  and, 
besides,  they  embrace  traffic  and  circumstances  which  do  not 
relate  to  traffic  and  transportation  from  New  Orleans  to  La  Grange 
and  Atlanta  and  which  are  not  within  the  scope  of  this  proceed- 
ing. If  the  figures  in  testimony  relating  to  revenue  from  New 
Orleans  traffic  to  Atlanta  and  La  Grange  are  correct,  defendants 
would,  by  increasing  rates  to  Atlanta  to  the  present  La  Grange 
rates  from  New  Orleans,  without  the  concurrent  action  of  com- 
peting lines  to  Atlanta,  lose  $13,470.19,  more  or  less,  in  a  given 
year,  for  shippers  would  doubtless  choose  the  cheaper  routes.  On 
the  other  hand,  if  defendants  should  reduce  New  Orleans-La 
(irange  rates  to  the  New  Orleans-Atlanta  rates,  they  would  by 
such  action  only  lose  the  difference  between  the  present  Atlanta 
and  La  Grange  rates,  and  the  total  earnings  on  freight  from  New 
Orleans  to  La  Grange  are  stated  in  testimony  to  have  been  only 
$202.70.  These  figures  are  based  on  testified  earnings  during  the 
yeir  to  June  30,  1805.  Fifty  per  cent  of  such  total  earnings, 
equal  to  $131.25,  is  an  excessive  estimate  of  what  defendants 
would  lose  if  La  (irange  should  be  given  Atlanta  rates  from  New 
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Orleans  and  the  tonnage  were  not  increased  thereby.  This  might 
be  increased  somewhat  through  any  necessary  readjastment  of 
present  rates  at  a  few  points  sonth  of  La  Orange.  The  rates 
which  defendants  now  charge  from  New  Orleans  to  Atlanta  con- 
stitute, as  a  whole,  sufficiently  liberal  compensation  for  the  service, 
and  to  say  that  reducing  tiieir  rates  from  New  Orleans  to  La 
Grange  to  the  Atlanta  basis  will  result  in  any  loss  to  them  what- 
ever can  only  be  founded  on  assumption ;  but  if  any  immediate 
resulting  loss  of  net  revenue  can  be  demonstrated,  any  statement 
that  such  loss  would  be  continuing  is  necessarily  based  upon  opin- 
ion, and  not  on  fact  On  the  contrary,  the  lower  rates  from  New 
Orleans  to  Atlanta  with  present  adjusted  charges  from  other 
sources  have  played  an  important  part  in  the  development  of  that 
city,  including  railway  traffic  thereto  and  therefrom ;  and  that 
like  rates  from  New  Orleans  to  La  Grange  would  prove  a  potent 
factor  in  increasing  the  now  insignificant  tonnage  from  New  Or- 
leans to  La  Grange,  or,  indirectly,  from  other  sources,  is  largely 
indicated,  if  not  fully  shown,  by  the  effect  of  lower  relative  rates 
at  Atlanta  and  other  rate-favored  points  in  Gteorgia  and  Alabama. 
9.  Under  defendants'  higher  rates  from  New  Orleans  to  La 
Grange  than  to  Atlanta,  the  cily  of  La  Grange,  complainant,  and 
other  dealers  at  that  point,  are  deprived  of  the  natural  advantages 
resulting  from  their  nearer  location  to  New  Orleans  on  defend- 
ants' line,  and  they  and  all  descriptions  of  traffic  from  New  Or- 
leans to  La  Grange  are  subjected  to  undue  prejudice  and  unrea^ 
sonable  disadvantage  in  favor  of  Atlanta,  merchants  and  dealers 
therein,  and  New  Orleans  traffic  thereto.  Defendants'  rates  from 
New  Orleans  to  La  Grange  as  hereinabove  set  forth  are  unjust 
and  unreasonable  in  themselves  and  as  compared  with  their  rates 
on  like  traffic  from  New  Orleans  to  Atlanta.  That  part  of 
defendants'  rates  from  New  Orleans  to  La  Grange  which  consists 
of  the  local  charge  of  the  Atlanta  &  West  Point  back  from 
Atlanta  to  La  Grange  is  unreasonable  and  unjust  and  unduly 
prejudicial  to  complainant  and  others  doing  business  at  La  Grange. 
Freight  rates  charged  by  defendants  from  New  Orleans  to  La 
Grange,  in  so  far  as  they  have  been  or  are  higher  tlian  rates 
charged  by  them  on  like  traffic  from  New  Orleans  to  Atlanta, 
were  when  the  complaint  was  filed,  have  been  since,  and  are  now 
unreasonable,   unjust,   wrongfully  discriminating,  and    unduly 
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prejudicial  to  complainant  and  other  dealers  at  La  Grange,  and 
any  such  liigher  rates  to  La  Grange  would  be  so  unreasonable, 
unjust,  discriminating  and  prejudiciaL 


Conclusions. 

We  are  not  able  to  find  justification  for  the  rates  in  qnestion  in 
the  record  of  tliis  case.  Market  competition,  the  strife  between 
New  York,  Baltimore,  Cincinnati,  New  Orleans  and  other  cities 
for  the  sale  of  goods  exists  in  respect  to  La  Grange  as  well  as  to 
Atlanta.  Those  supply  markets  send  more  goods  to  Atlanta,  but 
they  can  have  little,  if  any,  preference  whether  the  commoditieB 
tiiey  sell  go  to  Atlanta  or  La  Grange.  With  even  transportation 
charfjes  to  both  places,  dealers  therein  would  have  equal  advan- 
tage in  the  various  purchasing  markets.  The  defendants  and 
otiier  carriers  from  the  respective  market  cities  are  in  direct  con- 
trol of  the  rates  to  Atlanta  and  La  Grange,  and  they  have  ad- 
justed rates  from  all  sources  of  supply  to  botli  points  which  are 
higher  to  La  Grange  by  the  amount  of  the  local  rate  from  Atlanta^ 
though  La  Grange  is  nearer  than  Atlanta  to  New  Orleans.  De- 
fendants' rates  from  New  Orleans  to  Atlanta  are  neither  unprof- 
itable nor  unduly  low.  In  fact,  defendants  themselves  say  in 
their  joint  answer  that  their  rates  from  New  Orleans  to  Atlanta 
are  "  just  and  reasonable."  Moreover,  the  relation  of  rates  from 
the  various  market  cities  (including  New  Orleans)  to  Atlanta  have 
been  established  through  various  conferences  and  arbitrations,  and 
have  been  in  effect  for  a  considerable  number  of  years,  and  it  must 
be  assumed  that  the  interests  of  these  defendants  are  reasonably 
protected  in  rates  so  determined.  The  claim  of  defendants  that 
their  rates  to  Atlanta  and  their  rates  from  Atlanta  to  La  Grange 
added  together  make  just  and  reasonable  through  rates  from  New 
Orleans  to  La  Grange,  would  have  to  be  fully  proven,  even  if 
La  Grange  were  situated  beyond  Atlanta  and  more  distant  from 
New  Orleans.  The  location  of  La  Grange  on  this  short  line,  71 
miles  southwesterly  of  Atlanta,  and  that  much  nearer  to  New 
Orleans,  makes  defendants'  claim  that  a  combination  of  rates 
based  on  tliose  to  and  back  from  Atlanta  is  just  and  reasonable  for 
La  Grange  seein  almost  absurd. 


GALLOWAY  Y.  LOUISTILLB  it  HA8HVILLB  B.  Oa  455 

The  carrierB'  attempt  to  jastifj  saoh  combined  rates  for  La 
Grange  by  testimony  declaring  tliat  it  costs  three  times  more  to 
carry  New  Orleans  traffic  to  La  Orange  than  to  transport  such 
freight  to  Atlanta,  and  by  estimates  of  how  much  revenne  would 
be  lost  to  them  if  so-called  competitive  rates  were  raised  to  local 
point  charges,  or  if  La  Grange  and  other  points  were  given  com- 
petitive point  rates.  Neither  of  these  assertions  is  supported  by 
the  weight  of  evidence. 

In  the  matter  of  cost,  defendants  sought  to  burden  this  through 
traffic  from  New  Orleans  to  La  Grange  with  the  oost  of  local 
service  from  Montgomery  to  La  Grange  and  that  of  the  transfer 
required  to  put  it  on  local  trains  at  Montgomery.  The  evident 
fact  is  that  adding  the  present  insignificant  La  Grange  freight 
to  the  otherwise  required  local  train  service  from  Montgomery  can 
add  but  little  to  the  cost  of  such  service.  On  the  other  hand,  it 
does  relieve  them  from  stopping  through  trains  carrying  traffic  des- 
tined to  Atlanta  and  various  points  beyond  to  which  traffic  is  ship- 
ped from  New  Orleans  and  dl  other  points  via  Montgomery  over 
this  part  of  defendants'  through  line.  It  may  possibly  be  less 
expensive  for  the  Atlanta  &  West  Point — ^Western  of  Alabama 
system  to  carry  its  relatively  small  New  Orleans — ^Atlanta  traffic 
by  its  through  freight  trains  from  Montgomery  to  Atlanta,  aver* 
aging  about  twenty  cars  to  the  train.  It  is  probably  true  that 
this  carrier  can  most  cheaply  transport  the  present  through  ton- 
nage from  New  Orleans  to  La  Grange,  amounting  to  only  100 
tons  for  a  given  year,  by  its  separate  local  train  from  Montgom- 
ery to  La  Grange  and  other  local  stations.  But  elements  of  cost 
applying  to  other  freight  service  are  present  to  such  degree  in 
either  case  that  the  most  expert  railway  accountant  cannot  say 
which  rightfully  involves  tlie  greater  expense.  New  Orleans 
freight  to  either  La  Grange  or  Atlanta  is  through  freight  and 
entitled  to  through  service,  and  the  manner  in  which  the  carriers 
conduct  such  service  cannot  alter  the  character  of  such  freight, 
so  as  to  make  the  one  partly  local  and  the  other  wholly  through. 

Whether  defendants  would  or  would  not  lose  any  of  their 
present  revenue  if  New  Orleans-La  Grange  rates  were  reduced  to 
the  Atlanta  basis  is  altogether  a  speculative  question.  If  the 
tonnage  to  La  Grange  from  New  Orleans  should  not  be 
increased  thereby  they  would  lose  a  trifling  sum  in  a  year ;  but 
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ooroplainaiit  iiiaifiU  tlmt  with  Atlanta  rates  in  force  from  Ne./ 
Orleans  to  La  Grange  he  would  l>e  aiilc  to  greatly  inereaae  hie 
bndneBS  and  tliei'efore  his  tonunge  over  this  line,  and  the  proba- 
bilities all  favor  the  belief  tliat  BHch  lower  rates  would  increase 
business  at  La  Grange  and  consequently  the  volume  of  traffic 
over  defendants'  line  from  New  Orleans  to  La  Grange.  However 
this  may  be,  if  any  of  their  profits  result  from  wrongfnl  practices 
against  La  Grange  or  it«  merchants,  including  complainant,  they 
must  be  rcgartled  as  illegally  extorted. 

Apart  from  the  high  rates  per  ton  per  mile  afforded  by  de- 
fendant*' La  Grange  rate*,  which  we  iind  excessive  for  ao  long  s 
haul  as  425  miles,  is  the  condemning  fact  that  defendants  carry 
for  the  Atlanta  merchant  New  Orleans  freight  through  La  Grange 
to  Atlanta  and  deliver  it  there  to  the  consignee,  receive  it  again 
as  a  new  and  purely  local  shipment,  carry  it  71  miles  back  to  La 
Grange,  and  deliver  it  there  to  the  ticcond  consignee  for  exactly 
the  same  aggregate  compensation  that  they  exact  aa  one  charge 
on  a  single  through  shipment  from  New  Orleans  to  La  Grange. 
The  rates  from  Atlanta  to  La  Grange  are  established  for  purely 
local  service,  and  to  add  that  local  rate  to  the  Atlanta  rate  to 
make  the  rate  to  an  intermediate  station,  which  should  ordinarily 
take  less  than  the  Atlanta  rate,  is  wholly  indefensible.  If  de- 
fendants obtain  the  eoneededly  profitable  Atlanta  rate  for  71 
miles  less  service  to  La  Grange,  they  are  obtaining  all  that  they 
can  reasonably  or  justly  demand.  As  observed  by  Judges  Pardee 
and  Speer  in  Augusta  S.  B.  Co.  v.  ^VnghtslnUe  t6  T.  Ji.  Co,  74 
Fed.  Rep.  522,  "  No  fair  or  equitable  construction  will  justify 
tlie  exaction  of  local  rates  for  freights  not  local."  That  was  a 
case  of  discrimination  between  connecting  railway  lines,  while  tliiB 
is  one  of  unreasonable  rates  and  discrimination  against  one  ci^ 
in  favor  of  another.  It  is  a  case  where,  on  a  delivering  road 
paying  an  annual  return  of  12  per  cent  to  its  stockholders,  it  is 
contended  that  rates  from  a  market  city  to  a  competitive  point 
on  that  road,  agreed  to  by  all  competing  carriers,  long  enforced, 
and  shown  to  be  j.rotitahle,  are  not  sufficit'iit  compensation  for 
carrying  from  the  same  market  to  a  much  less  distant  point  od 
that  road;  and  that  the  local  rates  hack  from  the  competitive 
point  must  he  added  thereto  in  order  to  arrive  at  a  proper  cbai^ 
for  transportation  to  tlie  intermediate  locality. 
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In  conclusion,  it  is  a^n  observed  that,  the  defendants  charge 
on  New  Orleans  traffic  more  for  the  shorter  distance  to  La  Ghrange 
than  for  the  longer  distance  over  the  same  line  to  either  H<^ns- 
villc,  Newnan,  Palmetto,  or  Fairbum,  which  points  are  not  served 
by  other  carriers,  or  else,  as  at  La  Orange,  competition  is  not  per* 
mitted  by  the  carriers  to  affect  rates.  This  results  in  relatively 
unreasonable  and  unduly  preferential  rates  whereby  the  natural 
advantage  of  location  possessed  by  La  Orange  is  overcome  and 
complainant  and  other  dealers  in  that  city  are  subjected  to  pal- 
pable disadvantage.  These  rates  also  violate  the  long  and  short 
haul  clause  of  the  law.  At  La  Orange  the  transportation  condi- 
tions and  circumstances  are  substantially  the  same  as  those  pre- 
vailing at  either  Hogansville,  Kewnan,  Palmetto,  or  Fairbum. 
These  places  are  nearer  to  Atlanta,  while  La  Orange  is  the  same 
distance  nearer  to  Kew  Orleans,  where  the  traffic  originates. 
Under  the  most  liberal  construction  of  the  fourth  section,  the 
higher  rates  for  the  shorter  distance  to  La  Orange  cannot  be 
justified. 

But  while,  under  the  allegations  of  the  complaint  and  upon  the 
evidence,  it  appears  that  the  higher  rates  to  La  Orange  than  to 
Fairbum  and  the  other  longer-distance  stations  mentioned  violate 
the  fourth,  third  and  first  sections,  the  case  reaches  farther  on  to 
the  reasonableness  of  the  La  Grange  rates  in  themselves  and  their 
justice  as  compared  with  defendants'  rates  to  Atlanta.  In  this 
branch  of  the  case  the  fourth  section  is  not  invoked.  The  questions 
of  fact  and  law  there  involved  arise  only  under  sections  one  and 
three,  and  as  above  found  and  held  those  sections  are  violated  by 
the  rates  in  question. 

Upon  the  evidence  and  findings,  the  complaint  is  held  fully 
sustained,  and  suitable  order  will  be  entered  requiring  the  carriers 
to  cease  and  desist  from  the  unreasonableness,  injustice,  wrongful 
prejudice,  undue  disadvantage,  and  greater  charges  for  shorter 
than  for  longer  distances,  hereinbefore  found  and  set  forth  in  this 
report 
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SAVANNAH    BUREAU    OF    FREIGHT     A     TRANS- 
PORTATION etal., 


CHARLESTON  &  SAVANNAH  RAILWAY  COMPANY 
et  al. 


Dtoidtd  Deetmber  SI,  1897. 


Wrongs  caused  by  Imprapertf  adlusled  rates  over  independent  lints  from 
competing  cities  to  a  common  deelloatioD  caoDOt  be  corrected  withoat 
autbority  to  prescribe  both  tbe  maximum  and  the  minimum  rale,  and  ibe 
Commisalon  ia  not  empowered  to  do  either. 

The  "  Plant  System  "  of  railways  carries  fertilizer  from  Savannah,  Oa..  to 
ValdoBlH,  and  also  over  the  longer  distance  from  Charleston  to  VKldosls.  al 
no  higher  rale  than  It  charges  f rum  Bavtmnah.  Tlie  Cbnrleston  rale  is  filed 
hy  the  competition  of  anolber  and  more  circuitous  line  from  that  city  to 
Vald09ta,  and  the  Plant  System  must  meei  that  rate  or  get  no  fertiliHr 
business  from  Charleston.  Hfld,  That  unfler  such  circumstances  tbe  Plant 
system  may  properly  make  tbe  same  rale  from  Charleston  as  is  made  by  Um 
longer  line,  and  In  so  doing  it  does  not  un  justly  discriminate  aealost  Savan- 
nah, though  ft  tbe  rate  from  CbsrlesloD  to  Valdosla  were  In  any  way  sub- 
ject to  control,  the  concluaton  might  be  otherwise. 

Water  competition  between  Charleston  and  Savannah  compels  a  rate  of  SO 
cents  per  tun  on  ferlillKcr  carried  by  rail  between  those  cities.  Rules  from 
Savannab  to  points  In  Oeorgiu  are  fixed  by  the  Georgia  Railroad  ComnU- 
slon.  Water  compelition  exists  also  l)etween  Savannah  and  ChatleelaD 
and  Jacksonville,  FU.  By  that  mode  of  carriage  tbe  rate  from  both  ciliea 
to  Jacksonville  is  the  same,  and  consequently  the  same  also  to  pof  Ota  reached 
by  rail  from  Jacksonville,  as  againsl  tbe  all-rail  lines  to  Ibose  points.  Clr- 
cumetHDCes  over  which  a  defendant  all-rail  line  to  Montgomery  and  other 
points  in  Alabama  bas  no  control  also  aSect  ferllli7.er  rates  from  SavaoGab 
and  Charleston  to  such  A-labama  points  in  some  degree.  Held,  Upon  all 
the  facts,  (1)  That  defendants'  present  differential  of  50  cents  more  per  ton 
from  Cbsrleston  than  from  Snvannah  to  points  In  Georgia  other  than  com- 
mon {Minis  Is  not  unreasonable  or  prejudicial  to  Savannah.  (3)  That 
charging  tbe  same  rate  from  Savannah  and  Charleston  over  tbe  defeodaat 
all-rail  lines  to  points  Id  Florida  In  competition  with  ocean  and  rail  compe- 
tition from  Savannah  and  Charleston  is  not  unlawful,  (3)  That  a  lower 
differential  as  between  Savannah  and  Charleston  od  fertiliser  to  points  in 
Alabama  reached  by  the  Alabama  Midland  Railway  than  the  differential 
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established  as  between  those  of  ties  on  fertiliser  to  points  In  Georgia  does  not 
appear  justified,  and  that  sufllcient  difference  Is  not  made  In  rates  to  soma 
stations  in  Florida;  and  defendants  are  adrlsed  to  adjust  such  rates  in 
accordance  with  suggestions  stated,  with  leave  to  complainants  to  api^y  for 
an  order  if  such  adjustment  Is  not  nuule. 

4.  Higher  rates  charged  by  defendants  on  fertfllter  fkom  Charleston  or  SaTan- 
nab  to  intermediate  points  between  those  cities  than  thej  charge  over  the 
entire  distance  between  Charleston  and  SaTannah  are  Justified  by  the  ezisl- 
ence  of  water  competition. 

5.  The  circumstances  and  conditions  goTcrning  the  transportation  of  fertUiier 
from  Charleston  to  Yaldosta  and  Tarlous  other  stations  are  rendered  sub- 
stantially dissimilar  from  those  applying  In  the  transportation  of  fertiliser 
from  Charleston  oTer  the  same  line  to  shorter-distance  localities  by  railway 
competition  at  Yaldosti^  and  said  other  stations,  which  controls  and  affects 
the  rate,  and  higher  charges  on  fertiliser  to  such  shorter-distance  points  are 
not  In  violation  of  the  fourth  section  as  Interpreted  1^  the  United  States 
Supreme  Court  in  IntersUte  Commerce  Commission  e.  Alabama  H  B.  Oo. 
168  U.  a  144,  43  L.  ed.— . 

W.  W.  Gordon  for  complainantB. 
Edwa/rd  Bamter  and  others  for  defendantfl. 

RSPOBT  AND  OpINIOV  OF  THB  CoiOOSSIOV. 

Pbouty,  Commissioner: 

The  Savannah  Bureau  of  Freight  and  Transportation  is  an 
organization  of  the  bnsiness  men  of  Savannah,  Gkt.,  having  in 
charge  the  transportation  interests  of  that  city.  Certain  f ertiUzer 
companies  located  at  Savannah  join  with  it  in  this  complaint 

Savannah,  Gki.,  Charleston,  S.  C,  and  Wilmington,  N.  C,  are 
important  centers  for  the  distribution  of  commercial  fertilizers. 
This  complaint  refers  to  the  rates  upon  such  commodities  from 
these  three  cities  to  points  in  North  Carolina,  South  Carolina, 
Oeorgia,  Florida,  and  Alabama,  and  is  in  substance  that  the 
system  bv  which  these  rates  are  made  is  vicious  in  principle,  and 
that  the  rates,  as  made  under  that  system,  discriminate  against 
Savannah  in  favor  of  Charleston  and  Wilmington,  and  are  in 
violation  of  the  fourth  section.  The  facts  are  not  for  the  most 
part  in  dispute,  since  they  arise  mainly  upon  the  published  tariffs 
of  the  defendants. 

While  it  will  be  unnecessary  to  refer  to  all  the  instances  cited 
in  the  pleadings  and  proofs,  two  or  three  cases  will  best  state  the 
nature  of  the  complainants'  contention.    The  rates  given  are, 
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unless  otherwise  specified,  those  in  force  at  the  time  the  com* 
plaint  and  answers  were  filed. 

The  Charleston  &  Savannah  Railway  extends  from  Charleston 
to  Savannah.  At  Savannah,  it  connects  with  the  Savannah^ 
Florida  &  Western  Railway,  which  runs  southerly  to  Jackson- 
ville, Fla.,  and  westerly  across  the  southern  portion  of  Georgia, 
to  the  Alabama  State  line,  where  it  connects  with  the  Alabama 
Midland  Railway  extending  to  Montgomery.  These  three  lines 
of  railway  are  operated  under  a  common  management  by  what 
is  known  as  the  Plant  System,  and  constitute  in  practical  operation 
but  one  line  of  railroad. 

The  distance  between  Charleston  and  Savannah  by  this  line  i& 
115  miles.  Monteith,  6a.,  is  a  station  upon  the  Charleston  & 
Savannah  Railway,  101  miles  from  Charleston.  Burroughs, 
Mcintosh,  Blackshear  and  Sparks  are  all  stations  in  the  State  of 
Georgia  upon  the  Savannah,  Florida  &  Western  Railway.  The 
rate  per  ton  of  2,000  pounds  and  distance  from  Savannah  to 
these  stations  is  as  follows : 

To  Ratb.  Distancb. 

Burroughs, $  .88 12  miles. 

Mcintosh 1.10 31       " 

Blackshear 1.71 87       '« 

Waycross, 1.82 97      " 

The  rate  and  distance  from  Charleston  to  these  varioas  pointi 

is  as  follows : 

To  Rate.  Distancb. 

Monteith $1.74 101  miles. 

Savannah, 80 115       •• 


Burroughs, 1.38 127 


«« 


Mcintosh,  1.60 146      •' 

Blackshear 1.71 202      •« 

Waycross, 1.82 :. 212      •• 

The  complainants  nrge  that  a  comparison  of  the  rates  and  dis- 
tances from  Charleston  and  Savannah  to  those  various  points 
sliows  that  the  rates  are  made  without  any  reference  to  distance 
or  cost  of  transportation,  and  that  they  discriminate  against 
Savannah. 

The  defendants  insist,  upon  the  other  liand,  that  the  rate  from 
Charleston  to  Savannah  is  fixed  by  water  competition,  that  the 
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rates  from  Savannah  to  all  points  upon  the  Plant  System  in 
Georgia  are  made  by  the  G^rgia  Bailroad  Commission,  that  the 
rates  from  Charleston  to  these  same  points  are  made  by  adding 
50  cents  to  the  Georgia  Commission  rate,  and  that  this  difference, 
in  view  of  the  low  rate  between  Charleston  and  Savannah,  is  a 
reasonable  one. 

The  rates  between  all  points  in  the  State  of  Georgia  are  fixed 
by  the  Railway  Commission  of  that  State.  The  facts  as  to  water 
competition  between  Charleston  and  Savannah  are  stated  upon 
another  branch  of  this  esse. 

As  already  stated,  the  Savannah,  Florida  &  Western  Bailway 
extends  from  Savannah,  Gra.,  to  Jacksonville,  Fla.  The  difference 
in  rate  between  Charleston  and  Savannah  to  all  points  upon  the 
line  of  that  railway  in  the  State  of  Georgia,  not  common  points, 
is  50  cents  in  favor  of  Savannah.  Folkston,  Ga.,  is  the  last 
station  in  that  State  and  is  distant  245  miles  from  Charleston  and 
130  miles  from  Savannah,  and  the  rate  is  $2.20  from  Savannah 
and  $2.70  from  Charleston.  Boulogne,  Fla.,  is  the  next  station 
beyond  and  5  miles  distant  from  Folkston.  At  Boulogne  the 
difference  in  rate  is  but  24  cents  per  ton  in  favor  of  Savannah, 
while  at  Dinsmore,  Fla.,  30  miles  south  of  Folkston,  the  rate  is 
the  same  from  both  Charleston  and  Savannah,  viz.j  $2.30  per  ton. 

Complainants  say  that  if  Savannah  is  entitled  to  an  advantage 
of  50  cents  in  Georgia  it  is  certainly  entitled  to  the  same  advant- 
age in  Florida,  and  that  the  shrinkage  in  all  instances,  and  the 
entire  disappearance  in  many  instances  of  any  difference,  is  an 
unjast  discrimination  against  Savannah  in  favor  of  its  competitor 
Charleston.  The  defendant  excuses  this  by  saying  that  Jackson- 
ville is  an  important  ocean  port,  between  which  and  Charleston 
and  Savannah  the  rate  is  practically  the  same,  and  that  in  going 
south  upon  the  Savannah,  Florida  &  Western  Bailway  it  is 
necessary  to  lower  the  rate  and  diminish  the  difference  as  Jack- 
sonville is  approached.  Since  the  water  rate  is  the  same  from 
both  Charleston  and  Savannah  to  Jacksonville  the  rail  rate  must 
also  be  the  same,  or  substantially  the  same,  to  points  wliieh  can 
be  reached  from  Jacksonville. 

We  find  that  there  is  actual  water  competition  between  Charles, 
ton  and  Savannah  and  Jacksonville,  and  that  the  rates  by  water 
from  Charleston  and  Sav.  nn  Ji  to  Jacksonville  upon  commercial 
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fertilizers  are  BubEtnndally  tlie  same.  It  did  not  appear  how  fsr 
from  Jftctsonville  into  the  interior  freight  could  be  tranBport«d 
upon  t)ie  ocean  and  rail  rate  as  against  all  rail  competition  froru 
Savannah.  Tlie  ratts  to  Florida  points  liave  Iieen  changed  since 
the  filing  of  the  complaint,  so  that  this  alleged  discrimination  is  t» 
some  extent  removed. 

The  Savannah,  Florida  &  Western  Railway  crosses  the  ChalU- 
hoochee  River  at  SajTuld,  Ga,,  where  it  connects  with  the  Alabama 
Midland  Railway.  Saffold  is  the  last  station  in  the  Slate  of 
Georgia.  Alaga,  1  mile  beyond,  is  the  first  station  in  the  State  of 
Alabama.  The  rate  from  Charleston  via  Savannah  to  Saffold, 
distant  384  miles,  is  $3.64;  from  Savannah  to  Saffold,  distant 269 
miles,  $3.14,  while  the  rate  to  Aiaga  from  hoth  Charleston  and 
Savannah  is  the  same,  $3.25.  This  is  true  of  all  the  stations  npoD 
the  Alabama  Midland  Hallway,  the  rate  being  the  same  from  botb 
Charleston  and  Savannah.  These  rates  seem  to  have  Iteen  changed 
also  since  the  filing  of  the  complaint,  so  that  there  ie  now  a 
difl'ercntial  of  20  centa  in  favor  of  Savannah  to  points  on  the 
Alabama  Midland  in  Alabama. 

The  complainants  insist  that  this  equalizing  of  the  rate  between 
Charleston  and  Savannah  to  points  in  Alabama,  while  the  difier- 
ence  iti  distance  remains  the  same,  is  an  nnjust  diecriminatios 
against  Savannah.  The  defendants  reply  that  all  stations  npon 
the  Alabama  Midland  Railway  between  Alaga  and  Montgomery 
are  grouped,  and  tliat  the  rate  b  made  by  competition  with  other 
railway  lines  and  other  lines  partly  rail  and  partly  water,  operat- 
ing through  Montgomery ;  the  rate  from  Pensacola,  Fla.,  and 
Mobile,  Ala.,  to  Montgomery  being  $1.80,  and  from  New  Orleans, 
La.,  to  Montgomery  $3,00.  These  rates  are  correctly  slated,  hot 
nothing  appears  as  to  the  cost  of  fertilizers  at  Pensacola,  Mobile 
or  New  Orleans ;  nor  did  it  appear  whether  or  not  fertilizers 
■were  actually  brought  from  these  points  to  Montgomery. 

The  foregoing  illustrations  sufiiciently  indicate  the  manner  in 
which  it  is  alleged  that  the  Plant  System  discriminates  by  these 
rates  against  the  city  of  Savannah  in  favor  of  Charleston  ;  but  the 
complaint  goes  much  further  than  this  and  attacks,  not  merely  the 
rate  of  individual  lines,  but  the  entire  scheme  of  rate-making  which, 
it  is  alleged,  abolishes  diBtance  in  favor  of  Charleston  and  Wil- 
mington as  against  Savannah.  Tlie  nature  of  this  alleged  dis- 
crimination appears  from  tlie  following  examples: 
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Yaldosta,  Gra.,  is  situated  upon  the  Savannah,  Florida  &  West- 
em  Railway  158  miles  from  Savannah  and  273  miles  from 
Charleston,  and  this  is  the  direct  rail  line  between  Charleston  and 
Yaldosta.  Yaldosta  can,  however,  be  reached  from  Charleston  by 
another  line  made  up  of  the  South  Carolina  and  Oeorgia  Railway 
to  Angnsta,  the  Georgia  Railroad  from  Angasta  to  Macon,  and 
the  Oeorgia  Southern  &  Florida  Railway  from  Macon  to  Yal- 
dosta. The  distance  by  this  route  is  413  miles  as  against  273 
miles  by  the  direct  route.  It  has  already  been  said  that  to  most 
points  in  the  State  of  Georgia  upon  the  Plant  System  there 
exists  a  difference  in  rate  of  50  cents  between  Charleston  and 
Savannah  in  favor  of  Savannah,  but  in  the  case  of  Yaldosta  the 
rate  is  the  same,  $2.48,  and  this  is  for  the  reason  that  the  circui- 
tous line  from  Charleston  demands  and  obtains  the  right  to  make 
the  same  rate  from  Charleston  to  Yaldosta  as  is  made  from 
Savannah  to  Yaldosta. 

Hawkinsville,  Ga.,  is  upon  the  Southern  Railway  between 
Brunswick,  Ga.,  and  Macon.  It  is  also  connected  by  lines  of  rail- 
way with  both  Charleston  and  Savannah.  The  route  from 
Charleston  is  over  the  South  Carolina  &  Georgia  to  Augusta, 
the  Augusta  Southern  to  Tennille,  the  Wrights ville  &  Tennille 
to  Dublin,  and  the  Oconee  &  Western  from  Dublin  to  Hawkins- 
ville, a  distance  of  297  miles.  The  line  between  Savannah  and 
Hawkinsville  is  by  the  Central  of  Georgia  Railway  to  Tennille, 
the  Wrightsville  &  Tennille  to  Dublin,  and  the  Oconee  &  West- 
em  from  Dublin  to  Hawkinsville,  being  the  same  route  from 
Tennille.  The  rate  from  all  three  points  is  the  same,  although 
the  distances  are  from  Brunswick  160  miles,  Savannah  211  miles, 
and  Charleston  297  miles. 

The  complainants  have  referred  to  several  instances  as  show- 
ing this  kind  of  discrimination  in  favor  especially  of  Charleston 
and  Wilmington  as  appears  from  the  following  tables.  By  "  one 
line"  is  meant  one  continuous  line  operated  by  one  company,  and 
by  ^'  two  or  more  lines,"  that  the  line  between  the  points  named 
is  made  up  of  two  or  more  independent  roads. 

To  Tknmillb,  Ga., 

From  SftTannah 184  miles,  1  linii 

••     Ckarleston 221      "      2  linet. 

"     Wilmington 854     "      S    •• 

Rate  $2.81  per  ton. 
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To  La  Grange.  Ga., 

From  Savannah 206  miles,  3  linef. 

*'      Charleston 868      "       8    " 

*•      Wilmington 600      "       4    " 

Rate  $8.25  per  ton. 


To  Fort  Valley.  Ga., 

From  Savannah 231  miles,  1  line. 

•*     Charleston 293      "       S  lines. 

"      Wilmington 434      •«       4    " 

Rate  $2.53  per  ton. 


To  Denmark,  8.  C, 

From  Savannah 90  miles,  1  line. 

"      Clmrleston 81      '•       1  " 

••      Wilmington 318      "       1  •' 

Rate  $3.60  per  ton. 


To  Columbus,  Ga., 

From  Savannah 291  miles,  1  line. 

••      Charleston 889      *•       4  lines. 

"      Wilmington 553      ••       8    " 

Rate  $3.14  per  ton. 


( t 


<  < 


To  Opelika,  Ala., 

From  Savannah 819  miles,  1  line. 

Charleston 406      "       5  lines. 

Wilmington 545      "       8     " 

Rate  $3.14  per  ton. 


To  Troy,  Ala., 

From  Savannah 860  miles,  1  line. 

'*      Charleston 475      "       1     •• 

"      Wilmington 687     "      3  lines. 

Rate  $3.50  per  ton. 


To  Montgomery,  Ala., 


From  Savannah 340  miles,  1  line. 

••      Charleston 52'i      '•       1     «• 

"      Wilmington 611      **       3  lines. 

Rate  $8.00  per  ton. 
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The  complainants  say  that  these  tables  show  that  the  rates 
complained  of  are  made  without  any  consistency,  without  any 
reference  to  distance,  and  that  they  uniformly  discriminate 
against  Savannah  by  admitting  Charleston  and  Wilmington  upon 
equal  terms  into  that  territory  which  is  naturally  tributary  to 
Savannah. 

The  defendants  do  not  deny  that  the  rates  are  made  upon  the 
principle  complained  of,  but  they  say  that  the  principle  is  just, 
advantageous  to  the  various  localities  which  thereby  enjoy  the 
benefit  of  the  competition,  and  that,  whatever  objection  there 
may  be  to  it,  it  is  the  only  system  which  is  possible  under  the 
peculiar  circumstances  which  exist  in  this  southern  territory. 
Exactly  what  this  system  is,  and  exactly  the  points  of  difference 
between  the  claims  of  the  complainants  and  the  defendants  is  well 
ndicated  by  a  graphic  illustration  produced  upon  the  trial  by 
counsel  for  the  defendants,  which  was  made  an  exhibit  and  is 
reproduced  here. 
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Referring  to  the  above  outline,  Wilinini^ton,  CharlestOD,  Savan- 
iiali  and  Brunswick  are  four  points  upon  the  seacoast.  A,  B,  C, 
and  D  are  four  interior  points.  Tiie  heavy  lines  represent  lines 
of  railway  connecting  each  one  of  tliese  ocean  ports  with  tlie  cor- 
responding interior  point,  and  designate  the  shortest  line  of  rail- 
way Ijetwfeii  anoh  points.  The  dotted  lines  represent  lines  of 
railway  between  the  several  ocean  ports  and  the  interior  points. 
Now,  the  complainants  insist  that  the  lowest  rate  should  in  all 
cases  be  made  upon  the  shortest  line;  that  is,  Wilmington  should 
have  the  lowest  rate  to  A.,  Charleston  to  B.,  Savannah  to  C.,and 
Bninswick  to  D.  The  defendants  insist  that  M-Iien  the  rate  has 
been  made  over  the  short  line,  as  from  Savannah  to  C,  then  Wil- 
mington, Charleston  and  Brunswick  are  all  entitled  to  the  same 
rate  to  0.,  although  the  lines  of  communication  are  much  longer. 

To  state  the  proposition  with  reference  to  some  of  the  points 
actually  in  evidence  in  this  case.  Valdosta  is  158  miles  from 
Savannah  by  the  Savannah,  Florida  &  Western  Railway.  The 
rate  upon  fertilizers  from  Savannah  to  Valdosta  is  fixed  by  the 
Georgia  Railway  Commission.  Now,  the  defendants  say  that 
when  tiiis  rate  is  once  fixed,  if  Charleston  can  reach  the  same 
point  by  a  longer  line,  it  is  entitled  to  do  so  at  the  same  rate,  al- 
thoiigli  tliat  line  is  413  miles  in  length  and  composed  of  three  in- 
dependent railroads  as  against  158  miles  over  one  railroad. 

So  in  the  case  of  Hawkinsville.  This  station  is  situated  upon 
the  Southern  Railway  between  Brunswick  and  Macon.  The  rate 
from  Brunswick  is  fi.\ed  by  the  Georgia  Commission.  Now,  when 
that  rate  has  been  determined,  Charleston  and  Savannah,  or  rather 
the  lines  leading  from  Charleatou,  Savannah  and  Wilmington,  in- 
sist that  they  are  entitled  to  the  same  rate,  altliongh  the  distance 
from  Brnnswick  to  Hawkinsville  is  but  161  miles  over  one  lino 
as  ngjiinst  211  miles  from  Savannah  over  two  lines,  297  miles 
from  ( '  ii'leston  over  four  lines,  and  430  miies  from  Wilmington 
over  tiw  lines. 

It  appears  from  the  testimony  that  there  are  in  the  States  of 
Kentncky.  Virginia,  Tennessee,  Mississippi,  Alabama,  Georgia, 
Louisiana,  North  Cai-olina,  South  Carolina  and  Florida,  148  of 
these  points  to  which  the  rates  on  fertilizers  from  Charleston, 
Savannah,  Brunswick  and  Jacksonville  are  the  same.  The  illus- 
trations given  in   these  tiudiuga  of  fact  all  show  tiiat  Savannah 
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loses  the  benefit  of  the  less  distance.  There  must  be  many  of 
these  common  points  to  which  the  distance  from  Savannah  is 
greater  than  from  Charleston  and  in  respect  of  wliich  Savaimah 
has  the  advantage  over  Charleston.  No  attempt  has  been  made, 
however,  npon  the  part  of  the  defendants  to  show  what  these 
points  are,  nor  wliether,  on  the  whole,  Savannah  is  at  an  advan- 
tage or  disadvantage  under  this  system  of  rate-making.  Upon 
the  other  hand,  the  defendants  claim  that  this  is  entirely  imma- 
terial, that  these  points  have  the  right  to  the  common  rate  pro- 
vided that  the  primary,  or  determinative  rate,  which  is  usually 
the  short-distance  rate,  is  properly  made ;  and  provided  further 
that  the  long  line  can  carry  without  loss  at  that  rate. 

We  are  unable  to  find  that  the  short-distance  rate  in  any  case 
f^led  to  our  attention  discriminates  against  Savannah.  In  most 
eases  that  rate  is  the  one  made  by  the  Railroad  Commission  of 
either  Georgia  or  South  Carolina.  Neither  can  we  find  from  the 
testimony  that  the  long  line  in  any  case  carries  at  a  loss.  Although 
the  rate  per  ton  per  mile  in  some  instances  is  low,  the  testimony 
of  the  defendants  tends  to  prove  that  it  is  a  remunerative  rate, 
and  there  is  nothing  to  show  the  contrary. 

It  does  not  appear  that  the  Southern  Railway  &  Steamship  As- 
sociation originated  this  system  of  "  common  points,"  but  that  it 
found  the  same  already  in  existence  and  adopted  it.  For  a  long 
time  Brunswick,  Savannah,  Port  Royal  and  Charleston  have  en- 
tered upon  equal  terms  this  common  point  territory.  Wilming- 
ton did  not  formerly,  but  the  lines  leading  from  that  city  strenu- 
ously insisted  upon  their  right  to  participate  in  the  same  rates, 
and  in  man}  instances  exacted  that  right.  Finally  that  question 
was  submitted  to  the  Board  of  Arbitration  of  the  Southern  Rail- 
way &  Steamship  Association,  and  that  Board  published  its  award 
April  29,  1895,  by  which  it  was  decided  that  the  rates  should  be 
the  same  from  Wilmington  as  from  other  South  Atlantic  ports 
to  all  points  in  this  territory,  excepting  those  upon  and  south  of 
the  Savannah  &  Western  extension  of  the  Central  Railroad  of 
Georgia  from  Savannah  to  Lyons  and  the  Georgia  &  Alabama 
Kail  way  in  the  State  of  Georgia.  This  award  was  accepted  by 
the  various  lines  interested  and  has  since  been  acquiesced  in. 

The  complainants  put  in  evidence  upon  the  trial  certain  tallies 
of  rates  and  distances  which  they  claim  >how  a  discrimination 
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against  Savannah  and  in  favor  of  Charleston.     The  first  of  these 

consists  of  two  sets  of  tables,  each  made  up  of  33  stations.     In  the 

first  set  the  stations  selected  are  in  the  States  of  Georgia  and 

Florida,  and  the  tables  show  the  distance,  the  rate  per  ton,  and 

the  rate  per  ton  per  mile  from  both  Savannah  and  Charleston. 

These  averages  are : 

Rate  per  ton 
From  Distance.  Rate  per  ton.  per  mile. 

Savannah 190  $2.47  $.018 

Charleston 284  2.79  .0098 

The  second  set  is  made  up  of  33  stations  in  the  States  of  Kortn 
Carolina  and  South  Carolina.  The  facts  shown  are  the  same  and 
the  averages  are : 

From 

Savannah ... 

Charleston 


Rate  per  ton 

Distance. 

Rate  per  ton. 

per  mile. 

176 

$2.87 

$.0168 

116 

2.21 

.0191 

The  complainants   introduced   another  table  made  up  of  74 

stations,  no  one  of  which  appears  in  the  tables  last  referred  to. 

These  stations  are  situated  in  the  States  of  Georgia,  Alabama, 

Florida  and  South  Carolina.     The  average  distance,  rate  per  ton, 

and  rate  per  ton  per  mile  from  Savannah  and  Charleston  are  as 

follows : 

Rate  per  ton 
From  Distance.  Rate  per  ton.  per  mile. 

Savannah 166  $2.25  $.02079 

Charleston 252  2.50  .01244 

It  may  be  observed  in  this  connection  that  according  to  the 
testimony  of  the  defendants  only  10  per  cent  of  the  fertilizer  and 
fertilizer  rock  carried  to  Valdosta  during  the  year  1896  went  by 
the  Plant  System.  Assuming  that  the  Plant  System  carried 
nothing  from  Charleston,  this  would  mean  that  nine  tenths  of 
the  fertilizer  used  in  Valdosta  was  transported  428  miles  instead 
of  158  miles. 

The  complaint  incidentally  charges  that  in  the  application  of 
this  system  the  carriers  charge  less  for  the  longer  hanl  to  the 
competitive  point  than  they  charge  to  intermediate  points  upon 
the  same  line.  There  seems  to  be  a  difference  between  a  "  com- 
mon point,"  which  is  a  point  reached  by  two  or  more  lines,  and  a 
*'  base  point,"  which  is  a  point  at  which  competition  has  forced 
down  the  rates  below  those  upon  either  side  of  it.     The  defendants 
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admit  that  the  rate  is  in  many  cases  lower  to  the  basing  point 
than  to  intermediate  points,  and  the  complainants  have  called  our 
attention  specifically  to  the  following  instances  in  which  the 
greater  charge  is  made  to  the  nearer  point,  when  the  transpor- 
tation is  over  the  same  line,  in  the  same  direction  at  the  same 
time. 

1.  The  Charleston  &  Savannah  Hallway  connects  Charleston 
and  Savannah.  Going  south  from  Charleston  the  rate  to  Mon- 
teith,  6a.,  is  $1.74  and  the  distance  101  miles,  while  the  rate  to 
Savannah,  14  miles  further,  is  $.80  per  ton.  So  going  from 
Savannah  north  towards  Charleston  the  rates  and  distances  to  in- 
termediate points  are : 

Rate.  Distance. 

Hardeevllle $1.20               24  mttes 

Temassee 1.60                64     ** 

JacksoDboro 1.70                78     " 

Dravton 2.00  108     •• 

Charleston 80  116     •• 

The  respondent  Charleston  &  Savannah  Railway  Company 
alleges  that  these  rates  are  justified  by  water  competition  between 
Charleston  and  Savannah.  We  find  that  there  is  such  water 
competition  which  is  of  controlling  force,  and  that  the  respondent 
could  not,  as  against  this  competition,  charge  more  than  $.80  per 
ton,  while  the  rates  to  intermediate  points  are  substantially  those 
fixed  by  the  Railroad  Commissions  of  Georgia  and  South  Caro- 
lina. That  the  rates  are  not  exactly  the  same  going  north  as 
going  south  for  the  same  distance  is  accounted  for  by  the  fact 
that  the  South  Carolina  Commission  allows  a  higher  rate  upon 
fertilizers  than  the  Georgia  Commission. 

2.  The  Charleston  &  Savannah  Railway  is  the  direct  line  be- 
tween those  two  cities,  but  there  is  another  somewhat  longer  line 
made  up  of  the  South  Carolina  &  Georgia  Railroad  from  Charles- 
ton to  Denmark,  and  the  Florida  Central  &  Peninsular  Railroad 
from  Denmark  to  Savannah.  These  two  defendants  make  a 
joint  rate  between  Charleston  and  Savannah  of  $.80,  the  distance 
being  171  miles.  Rincon,  Meinhard  and  Wheat  Hill  are  all 
stations  upon  the  Florida  Central  &  Peninsular  Railroad  in  the 
State  of  Georgia,  distant  from  Charleston  respectively  153  miles, 
161  miles  and  167  miles,  and  the  rate  is  in  each  case  $2.30 
per  ton. 
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We  have  already  found  that  water  competition  between 
Charleston  and  Savannah  necessitates  the  rate  of  $.80.  The 
rate  of  $2.30  to  the  intermediate  points  above  referred  to  does 
not  exceed  that  allowed  by  the  State  Commissions  of  Georgia 
and  South  Carolina. 

3.  The  Charleston  &  Savannah  Railway  Company  in  connec- 
tion with  the  Savannah,  Florida  &  Western  Railway  Company 
makes  a  rate  to  Saffold,  Ga.,  of  $3.64  per  ton,  while  to  Alaga, 
Ala.,  which  is  situated  upon  the  same  line,  and  only  1  mile  fur- 
ther from  Charleston,  the  rate  is  $3.25  per  ton. 

4.  As  already  stated,  the  long  line  between  Charleston  and 
Valdosta  is  composed  of  the  South  Carolina  &  Georgia  Railroad 
from  Charleston  to  Augusta,  the  Georgia  Railroad  from  Augusta 
to  Macon  and  the  Georgia  Southern  &  Florida  Railway  from 
Macon  to  Valdosta.  These  lines  make  a  joint  rate  from  Charles- 
ton to  Valdosta  of  $2.48. 

Thomson,  Mayfield  and  Haddock's  are  stations  upon  the 
Georgia  Railroad  between  Augusta  and  Macon.  The  South 
Carolina  &  Georgia  Railroad  and  the  Georgia  Railroad  make  the 
following  joint  rates  for  the  following  distances  to  those  points : 

Thomson $2.64  175  miles 

Mayfield 2.64  198      " 

Haddock's 2.64  244  *' 

Macon 2.64  268  " 

Kathleen,  Sycamore,  Tifton  and  Sparks  are  stations  apon  the 
Georgia  Southern  &  Florida  Railway  between  Macon  and  Val- 
dosta. The  South  Carolina  &  Georgia  Railroad,  the  Geoi^ 
Railroad  and  the  Georgia  Southern  &  Florida  Railway  make 
joint  rates  from  Charleston  to  these  stations  as  follows : 

Kathleen $8.82  288  miles 

Sycamore 2.88  849      '« 

Tifton 2.68  867      " 

Sparks 2.87  888      *• 

Valdosta 2.48  418      *• 

Of  the  above  stations,  Thomson,  Mayfield,  Haddock's,  Kath- 
leen, Sveamore  and  Sparks  are  non-competitive  stations,  while 
Macon,  Tifton  and  Valdosta  are  competitive  points. 

The  defendants  allege  that  the  low  rates  at  these  competitive 
points  are  forced  by  railway  competition,  and  that  the  rates  to 
intermediate  points  are   reasonable  in  and  of  themselves.     We 
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find  that  there  is  railway  competition  at  the  above-named  com- 
petitive points,  which  undoubtedly  rj^jco^'^/w  the  low  rates.  That 
competition  does  not  necessitate  the  low  rates,  except  that  it  in- 
duces a  number  of  carriers,  all  of  whom  are  subject  to  the  Act  to 
Reijulate  Commerce,  to  fix  them  by  voluntary  agreement.  The 
rates  to  intermediate  points  are  not  greater  than  those  allowed 
by  tiie  State  Railroad  Commissions  of  Georgia  and  South  Caro- 
lina, and  in  this  sense  they  are  reasonable  "  in  and  of  themselves." 
The  making  of  the  lower  rate  to  the  more  distant  competitive 
point  introduces,  we  think,  a  new  element,  and  we  are  not  pre- 
j»ared  to  find  attirmatively  that  the  higher  intermediate  rates  in 
comparison  with  the  lower  competitive  rates  are  reasonable  either 
as  matter  of  law  or  as  matter  of  fact. 

5.  The  line  from  Charleston  to  Hawkinsville  is  made  up  of  the 
South  Carolina  &  Georgia  Railway  to  Augusta,  the  Augusta 
Southern  from  Augusta  to  Tennille,  the  Wrightsville  &  Tennille 
from  Tennille  to  Dublin  and  the  Oconee  &  Western  from  Dublin 
to  Hawkinsville.  The  line  from  Savannah  to  Hawkinsville  is 
composed  of  the  Central  of  Georgia  Railway  from  Savannah  to 
Tennille,  the  Wrightsville  &  Tennille  from  Tennille  to  Dublin 
and  the  Oconee  &  Western  from  Dublin  to  Hawkinsville,  being 
the  same  line  from  Savannah  to  Hawkinsville  and  from  Charles- 
ton to  Hawkinsville  both  make  a  joint  rate  from  those  two  cities 
to  Hawkinsville  of  $2.53. 

Hephzibah,  Matthews  and  Warthen  are  upon  the  line  of  the 
Augusta  Southern.  The  Augusta  Southern  and  the  South  Caro- 
lina &  Georgia  maintain  the  following  rates  from  Charleston  to 
these  stations : 

Hephzibah $2.94  158  milM 

Matthews 3.10  169      *• 

Warthen 2.87  208     " 

Wrightsville  is  upon  the  Wrightsville  &  Tennille  Railroad  be- 
tween Tennille  and  Dublin.  The  South  Carolina  &  Georgia 
Railroad,  the  Augusta  Soutiiern  Railroad  and  the  Wrightsville  & 
Tennille  Railroad  make  the  following  joint  rates  from  Charleston: 

Wriirhihville $2.92  288  miles 

Dublin 3.12  257      " 

Dexter  is  upon  the  Oconee  &  Western  Railway  between  Dub- 
lin and  llawkiiibville.     The  South  Carolina  &  Georgia  Railroad, 
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the  Adgusta  Southern  Railroad,  the  Wrightsville  &  Tennille 
Railroad  and  the  Oconee  &  Western  Railway  maintain  the  fol- 
lowing joint  rates  from  Charleston : 

Dexter $8.10  270  miles 

Hawkinsville 2.68  297      " 

The  rate  from  Savannah  to  Tennille  over  the  Central  of 
Georgia  Riiilway  is  $2.31  and  the  distance  134  miles.  Between 
Tennille  and  Hawkinsville  and  to  Hawkinsville  the  Central  of 
Georgia  Railway,  the  Wrightsville  &  Tennille  Railway  and  the 
Oconee  &  Western  Railway  maintain  the  same  rates  as  above 
stated. 

The  defendants  named  in  this  paragraph  offer  the  same  justifi- 
cation as  stated  in  the  preceding  paragraph,  viz.y  that  Hawkins- 
ville is  a  competitive  point  and  that  the  rates  to  the  intermediate 
stations  named  are  reasonable. 

We  find  that  Hawkinsville  is  a  competitive  point,  and  that  the 
rate  from  Brunswick  to  Hawkinsville  is  fixed  by  the  Georgia 
Commission.  Our  finding  as  to  the  rates  to  the  intermediate  sta- 
tions is  the  same  as  that  in  paragraph  four. 

The  Wrightsville  &  Tennille  Railroad  Company  interposes  a 
still  further  defense  by  saying  that,  although  it  does  make  the 
joint  rates  found  with  the  Augusta  Southern  and  the  South  Caro- 
lina &  Georgia  Railroad  Companies,  nevertheless  it  does  so  under 
order  of  court.     It  would  appear  from  an  examination  of  the  case 
in  which  this  order  was  made  and  which  is  reported  in  74  Fed. 
Rep.  522,  that  formerly  the  Wrightsville  &  Tennille  Railroad 
had  received  and  forwarded  upon  equal  terms  for  both  the  Cen- 
tral of  Georgia  Railway  and  the  Augusta  Southern  Railway  from 
Tennille.     At  a  certain  time,  however,  owing  to  some  arrange- 
ment with  the  Central  of  Georgia  Railway  probably,  it  declined 
to  receive  freights  from  the  Augusta  Southern  at  other  than  itB 
local  rates.     A  petition  was  thereupon  brought  by  the  Angnsta 
Southern   Railwav  asking  the  circuit  court  for  that  district  to 
compel  the  Wrightsville  A:  Tennille  to  enter  into  through  arrange- 
ments with  it  upon  the  same  terms  that  it  did  with  the  Central  of 
Georgia  Railway.     The  court  was  apparently  of  the  opinion  that 
it  had  no  power  to  compel  a  through  route,  but  it  did  treat  the 
bill  in  equity  as  a  petition  for  a  mandamus  under  the  new  section 
added   by  act  of  March  2,  1889,   and   thereapon  ordered  the 
Wriirhtsville  &  Tennille  Company  to  transport  the  freights  re- 
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ceived  from  the  Augusta  Southern  at  the  same  rate  that  it  trans- 
ported those  received  from  the  Central  of  Georgia  Railway.  It 
is  under  this  order  that  the  joint  tariff  in  question  is  made.  The 
Wrightsville  &  Tennille  Railroad  Company  is  simply  obliged  to 
make  the  same  joint  rates  with  the  Augusta  Southern  that  it 
makes  with  the  Central  of  Georgia.  The  complainants  allege 
that  the  Southern  States  Freight  Association  is  responsible  for 
the  continuance  of  the  system  and  for  the  existence  of  the  rate 
complained  of.  The  testimony  shows  that  several  of  the  defend- 
ants who  publish  and  participate  in  these  rates  never  have  been 
members  of  that  Association,  and  that  the  Association  itself,  since 
the  decision  of  the  Trans-Missouri  Case,  has  been  dissolved.  No 
finding  is  therefore  necessary  as  to  the  scope  and  purpose  of  that 
Association. 

No  question  is  made  by  any  of  the  defendants  but  that  they 
are  subject  to  the  jurisdiction  of  the  Act  with  respect  to  the  rates 
complained  of,  except  possibly  the  Georgia  Railroad.  The 
Georgia  Railroad  Company  was  made  a  party  to  these  proceed- 
ings and  was  duly  served  with  the  complaint,  but  never  appeared. 
The  Central  of  Georgia  Railway  Company  sets  forth  in  its  answer 
that  there  is  no  such  corporation  as  the  Georgia  Railroad  Com- 
pany; that  the  Georgia  Railroad,  so  called,  was  originally  owned 
by  the  Georgia  Railroad  &  Banking  Company  and  was  leased  by 
that  company  to  one  William  Wadley  and  his  assigns  for  a  term 
of  years  not  yet  expired;  that  he  assigned  a  certain  interest  in  that 
lease  to  the  Louisville  &  Nashville  Railroad  Company  and  the  re- 
maining interest  to  the  Central  of  Georgia  Railroad  &  Banking 
Company,  and  that  the  last-mentioned  interest  is  now  claimed  by 
the  respondent  company,  the  Central  of  Georgia  Railway  Com- 
pany; that  said  assignees  are  operating  said  railroad  under  a  joint 
management  and  under  the  name  of  the  Georgia  Railroad,  and  not 
the  Georgia  Railroad  Company. 

Nothing  was  said  in  the  testimony  upon  this  point.  It  appears 
that  the  railroad  in  question  is  operated  as  an  independent  line. 
The  Louisville  &  Nashville  Railroad  Company  is  not  a  party  to 
these  proceedings. 

Upon  these  findings  to  what  relief,  if  any,  are  the  complainants 
entitled  ? 

The  underlying  cause  of  complaint  is  the  system  upon  which 
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these  rates  are  made,  and  the  most  important  question  is  whether 
that  system  is  in  violation  of  the  Interstate  Commerce  Act  in  the 
respect  complained  of,  and  if  so,  whether  the  Gommiseton  has 
power  to  correct  such  violation. 

The  position  of  the  complainants  seems  to  be  that  certain  terri- 
tory is  tribntary  to  the  city  of  Savannah  and  that  Charlefiton 
mnst  not  be  allowed  to  enter  this  territory  upon  eqaal  termsaa  ti- 
freight  rates.  Tliis  really  amounts  to  saying  that  the  rate  should 
be  determined  by  the  distance.  It  has  often  been  said  that  dis- 
tance is  an  important  element  in  the  making  of  rates,  and  it  has 
been  held  that  a  carrier  wonid  not  be  compelled  to  disregard  di^- 
tance  in  order  to  place  two  localities  upon  commercial  equality. 
CoMitieroiaf.  Club  of  Omaha  v.  Chicago,  R.  I.  c6  P.  li.  Co.  6  I. 
0.  C.  Rep.  fi47;  Cincinnati  Frtight  Bureau  v.  Cincinnati,  N. 
0.  <&  T.  P.  R.  Co.  1  I.  C.  C.  Rep.  180. 

Upon  the  other  hand,  it  often  happens  that  distance  is  altogether 
disregarded,  and  it  has  been  held  that  this  may  be  proper  within 
certain  limits  and  under  certain  conditions.  Imperial  Coal  Co. 
V.  Piitsburcf  &  L.  K  R.  Co.  2  1.  C.  0.  Rep.  618.  2  Inters.  Com. 
Rep.  436.  The  proposition  of  the  defendant  is,  however,  that  in 
this  wliole  territory  distance  should  be  entirely  obliterated.  The 
mere  fact  that  a  town  is  situated  at  the  junction  of  two  railroodi 
entitles  that  town  to  the  same  freight  rate  from  Charleston  and 
Savannah,  no  matter  what  the  relative  distance  may  be. 

To  put  tlie  question  in  a  concrete  form.  Valdosta  is  158  miles 
from  Savannah  and  413  miles  from  Charleston,  yet  the  defend- 
ants claim  that  the  rate  from  Savannah  and  Charleston  should  be 
the  same.  It  is  found  that  only  10  per  cent  of  the  fertilizer  used  in 
Valdosta  during  the  year  189()  came  from  Savannah,  the  balance 
of  it  being  brought  from  Charleston.  Assuming  that  the  coat  of 
that  article  was  the  same  at  SavatJiiah  and  Charleston,  this  would 
mean  that  nine  tenths  of  all  the  fertilizer  consumed  in  tliat 
vicinity  was  transported  413  miles  while  it  might  have  been 
obtained  by  transporting  it  158  miles.  Now,  the  complatnante 
Bay  that  this  is  wrong;  tliat  manifi:stly  it  costs  much  more  to 
transport  fertilizer  from  Charleston  than  from  Savannah,  and 
that  somebody  in  the  end  must  pay  for  that  species  of  foolishness, 
if  it  be  allowed  to  continue.  Upon  the  other  hand,  the  defend- 
ants urge  that  this  system  gives  Valdosta  the  benefit  of  competi- 
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tion  in  the  markete  of  both  Charleston  and  Savannah,  and  that  so 
long  as  railroad  companies  are  operated  as  private  enterprises  they 
may  of  right  engage  in  any  legitimate  business  which  yields  a 
profit. 

Probably  the  true  solution  of  this  controversy  is  to  be  found  in 
a  mesne  between  the  contentions  of  the  two  parties.  It  can 
Iiardl y  be  said  that  a  particular  locality  is  entitled  to  describe  about 
itself  a  circle  and  exclude  its  competitors  from  this  area.  Neither 
can  it  well  be  claimed  that  distance  ought  not  to  be  a  factor  in  the 
making  of  rates,  and  that  a  city  is  entitled  to  no  benefit  by  rear 
son  of  its  advantageous  position.  The  defendants  themselves 
concede  that  there  are  limits  beyond  which  this  disregard  of  dis- 
tance ought  not  to  extend.  Formerly  Wilmington  was  not  allowed 
to  come  into  this  common-point  territory  for  the  very  reason  that 
the  distance  was  against  that  city.  Finally  that  question  was 
submitted  to  arbitration  and  the  arbitrators  determined  that  Wil- 
mington might  come  into  certain  territory,  but  a  line  was  estab- 
lished below  which  it  could  not  go,  and  that  city  is  to-day  excluded 
from  points  south  of  this  line  solely  on  account  of  distance. 
However,  we  do  not  feel  called  upon  to  decide  in  this  case 
whether  the  principle  itself  is  right,  nor  whether  the  application 
of  that  principle  is  too  extensive,  for  the  reason  that,  if  we  deter- 
mine that  there  is  a  wrong,  we  clearly  have  no  power  to  correct 
that  wrong. 

Valdosta  is  reached  by  one  line  of  railroad  from  Savannah  and 
by  an  independent  line  of  railroads  from  Charleston.  The  rate 
from  Savannah  to  Valdosta  is  fixed  by  the  Railroad  Commission 
of  Georgia.  If  the  railroads  constituting  the  line  from  Charleston 
to  Valdosta  see  fit  to  make  the  same  rate  from  Charleston  as  is 
made  from  Savannah  we  have  no  power  to  order  them  not  to  do 
so,  for  it  has  always  been  understood  that  the  Commission  had 
no  authority  to  fix  a  minimum  rate.  He  Chicdgo^  St.  P.  dk  K, 
C\  It.  Co,  2  I.  C.  C.  Rep.  231,  2  Inters.  Com.  Rep.  137. 

If  some  point  is  taken  to  which  both  rates  are  interstate,  like 
Montgomery,  the  result  is  still  the  same.  Each  line  is  an  inde- 
pendent line  and  may  fix  its  own  rate  wherever  it  pleases,  and  we 
lii\e  no  power  whatever  over  that  rate  when  established.  It  is 
manifest  that  a  wrong  like  that  complained  of  in  this  case  could 
not  be  corrected  without  authority  to  establish  both  the  maximum 
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and  the  mlnimiiiii  rate.  And  vee  can  eBtablish  neither,  /nfer- 
slate  Commerce  Commission  v.  Cincinnati,  N.  O.  t£  T.  jp,  R.  Co. 
167  U.  S.  479,  42  L.  ed.  243. 

lint  if  the  Commission  has  no  power  to  correct  a  discrtinination 
of  tliis  sort  where  the  rate  from  Savannah  is  made  by  one  hue 
and  the  rate  from  Charleston  is  made  by  another  line,  has  it  not 
power  to  correct  it  where  the  sanie  line  makes  both  rates,  and 
ought  it  not  to  do  60?  The  Plant  System  extends  from  Charleston 
throngli  Savannah  to  Valdosta.  The  ralo  by  that  system  from 
both  Charleston  and  Savannah  to  Valdoeta  is  the  same,  although 
the  distance  from  Charleston  is  almost  twice  as  great.  Should  not 
this  apparent  wrong  to  Savannali  be  righted  ) 

If  this  rate  stood  alone  and  were  voluntarily  made  by  the  Plant 
System,  it  would  probably  be  a  discrimination  against  Savannah 
which  ought  to  be  corrected.  But  under  the  circumBtancee  it  ii 
difficult  to  seo  how  it  can  be  called  an  unjust  discrimination  or 
how  it  works  to  the  injury  of  Savannah.  The  rate  from  Charles- 
ton to  Valdosta  is  fi.xed  by  an  independent  line.  The  distance 
through  Savannah  is  but  275  miles  as  against  413  miles  by  that 
line.  Unless  the  Plant  System  makes  the  same  rate  as  is  made 
by  the  circuitous  line  it  can  do  no  business  whatever.  Under 
these  cireum stances  we  think  it  may  properly  meet  the  rate  from 
Charleston  which  is  made  by  the  longer  line,  and  that  it  does 
not,  in  making  and  maintaining  this  rate,  nnjustly  discriminate 
against  the  city  of  Savannah,  If  the  rate  from  Charleston  to 
Valdosta  were  in  any  way  subject  to  control,  our  judgment  might 
be  otherwise. 

The  complainants  insist  that  even  though  the  common-point 
system  of  rate-making  is  consistent,  nevertheless  the  defendants 
discriminate  unduly  against  Savannah  in  the  application  of  tlial 
system.  They  introduce  certain  tables  which  apparently  show 
tliat  Charleston  has  the  benelit  of  a  better  rate  into  the  territory 
of  Savannah  than  Savannah  has  into  the  territory  of  Charleston. 
It  is  not  clear  that  these  tables  fully  sustain  the  contention  of  the 
complainants,  since  the  average  distances  are  not  the  same  and 
the  rate  per  ton  per  mile  should  not  be  the  same  for  short  as  for 
long  distances;  but  assuming  that  they  do  show  that  Charleston 
has  such  an  advantage,  that  may  well  follow  from  the  system  and 
not  from  its  unfair  application.     If  the  common  points  to  which 
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Savannah  and  Charleston  take  the  same  rate  are  so  located  that 
upon  the  whole  the  distance  is  le^  from  Savannah  than  from 
Charleston,  then  manifestly  the  result  must  be  the  one  which  the 
complainants  say  their  tables  demonstrate.  In  other  words,  the 
vice,  if  one  is  established,  is  that  of  the  system,  and  not  of  its  ap- 
plication ;  and  we  have  already  said  that  we  cannot  correct  that 
fault. 

But  the  complainants  say  that  there  are  instances  in  which 
there  is  a  manifest  discrimination  against  Savannah  in  the  making 
of  these  rates.  For  instance,  Charleston  is  115  miles  distant  from 
Savannah.  To  all  stations  in  Georgia,  not  common  points,  a  dif- 
ference in  rate  of  50  cents  per  ton  in  favor  of  Savannah  is  made 
by  the  Plant  System.  It  is  urged  that  this  difference  is  too  little 
in  view  of  the  diflFerence  in  distance. 

To  this  we  cannot  assent.  It  is  found  that  water  competition 
between  Charleston  and  Savannah  compels  the  making  of  a  rate 
of  80  cents  per  ton  between  those  two  cities.  If  80  cents  is  a 
proper  local  rate,  50  cents  cannot  be  said  to  be  an  unfair  differ- 
ence in  the  through  rate  from  Charleston  via  Savannah  to  Geor- 
gia points.  Looking  merely  to  the  cost  of  service,  the  Plant  Sys- 
tem would  probably  make  more  money  in  transporting  fertilizer 
from  Charleston  to  Burroughs  upon  the  through  rate  of  $1.38 
than  in  transporting  the  same  article  from  Charleston  to  Savan- 
nah upon  a  local  rate  of  80  cents  and  from  Savannah  to  Bur- 
roughs upon  an  other  local  rate  of  88  cents.  The  Charleston- 
Savannah  rate  is  fixed  by  water  competition ;  the  Savannah- 
Burroughs  rate  is  fixed  by  law.  These  two  rates  being  estab- 
lished, the  through  rate  from  Charleston  to  Burroughs  is  not 
an  unreasonable  one. 

This  difference  in  rate  between  Charleston  and  Savannah  is 
maintained  to  all  points,  not  common  points,  in  the  State  of  Geor- 
gia upon  the  Plant  System,  but  when  that  line  of  railway  crosses 
the  southern  boundary  of  Georgia  and  enters  the  State  of  Florida 
this  difference  begins  to  diminish  and  finally  disappears  altogether. 

If  not  in  some  way  accounted  for  this  would  be  a  manifest  dis- 
crimination against  Savannah  ;  but  it  is  accounted  for  by  the  fact 
that  the  water  rate  on  fertilizers  from  both  Charleston  and  Sa- 
vannah to  Jacksonville,  Fla.,  is  the  same,  and  must  accordingly 
be  the  same  at  all  intermediate  points  to  which  fertilizer  can  be 
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bronght  via  Jacksonville  by  ocean  and  rail  as  a^inst  the  sH  ni) 
line.  CirciimstaiiceB  over  which  the  Plant  System  has  no  control 
determine  that  the  rate  from  Charleston  and  Savanniih  t<i  tlie% 
points  shall  be  the  eanie  by  other  lines.  This  being  eo,  we  have 
already  indicated  that  the  Plant  System  may  meet  tliat  rate. 

Something  of  the  same  sort  occurs  upon  the  Plant  System  in 
the  State  of  Alabama.  That  system  is  operated  a£  a  continaon^ 
line  from  Savannah  to  Montgomery,  the  portion  of  it  which  is  lu 
the  State  of  Alabama  and  which  esteods  from  Alaga  to  Mout- 
gomery  being  known  as  the  Alabama  Midland  Kailway  in  AI.1- 
bania.  Upon  all  stations  on  the  Plant  System  in  the  Statf  of 
Georgia,  not  common  points,  a  difference  of  50  cent£  per  ton  is 
made  in  favor  of  Savannah,  bot  as  soon  as  th^  Alabama  Suit 
line  is  crossed  this  difference  disappears,  and  at  all  stations  be- 
tween Alaga  and  Montgomery  the  rate  from  Charleston  and  Sa- 
vannah is  the  same.  This  was  the  case  when  the  answer  of  the 
Plant  System  was  tiled,  but  at  the  date  of  the  hearing  the  rate^ 
had  been  revised  and  a  differential  of  20  cents  per  ton  in  favor 
of  Savannah  established.  Nothinj;  in  this  case  appears  to  justify 
a  different  differential  to  most  points  upon  the  Plant  Sy-fttcin  in 
Alabama  from  what  it  is  in  Georgia.  There  are  common  poiiile 
npon  that  system  in  both  Georgia  and  Alabama, 

We  are  inclined  to  think  that  there  are  stations  upon  the  Plant 
System  in  Florida,  and  also  upon  the  line  of  the  Florida  Central 
&  Peninsular  Itailroad  in  Florida  to  which  a  sufficient  difference 
is  not  made  in  the  rate  from  Charleston  and  Savannah,  and  lliai 
the  same  thing  is  probably  truu  of  stations  upon  the  Alabama 
Midland  Kailway  in  Alabama;  but  we  do  not  feel  that  our  in- 
formation is  sufficiently  delinite  to  enable  us  to  make  any  order 
in  this  i-espect. 

We  are  satisffed  that  water  competition  through  Jacksonnlle 
justifies  the  same  rate  from  Charleston  and  Savannah  lo  certain 
points  in  Florida,  but  we  do  not  know  to  what  points.  We  know 
that  competition  through  Montgomery,  and  perhaps  at  oihcr 
points  upon  the  Alabama  Midland,  jiistities  a  diminution  in  ilif 
difference  in  rate  between  Charleston  and  Savannah,  hut  we  do 
not  know  jnst  how  far.  It  ajipeai-s  that  changes  have  Inien  made 
in  these  rates  sinee  the  filing  of  the  complaint,  which  in  wim- 
ciific*  remove  tJie  ground  for  complaint     We  think  beet,  thuro- 
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fore,  not  to  attempt  to  make  any  order  in  this  partioalar,  bnt  to 
rely  apon  the  defendants  to  adjust  these  rates  in  accordance  with 
onr  snggestionsy  giving  the  complainants  leave  to  apply  for  an 
order  if  this  is  not  done. 

The  complaint  incidentally  charges  the  defendants  with  certain 
violations  of  the  fourth  section  and  the  findings  of  fact  state  the  in- 
stances which  were  called  to  onr  attention  by  the  pleadings  and 
proofs. 

The  charging  by  the  Charleston  &  Savannah  Railway  of  higher 
rates  to  intermediate  points  between  Charleston  and  Savannali 
than  the  rate  over  the  entire  distance  between  those  cities  is  jus- 
tified by  the  existence  of  water  competition ;  and  this  is  also  trne 
of  the  line  between  the  same  cities  composed  of  the  South  Caro- 
lina &  Georgia  and  the  Florida  Central  &  Peninsular  Bailway 
Companies. 

In  all  other  instances  the  justification  relied  upon  is  the  exist- 
ence of  railway  competition  between  carriers  subject  to  the  Act 
to  liegnlate  Commerce.  The  Commission  has  uniformly  held  up 
to  the  present  time  that  this  species  of  competition  does  not  cre- 
ate the  necessary  dissimilarity  of  circumstances  and  conditions 
under  that  section,  and  such  would  have  been  its  decision  in  this 
case  upon  the  law  as  it  was  supposed  to  be  when  the  findings  of 
fact  were  prepared.  Since  then,  however,  the  Supreme  Court  of 
the  United  States  by  its  decision  in  the  case,  Interstate  Oammeree 
Commission  v.  Alabama  M,  R.  Co.  decided  November  8, 1897, 

168  U.  S.  144, 42  L.  ed. ,  has  determined  that  this  view  of  the 

law  is  erroneous,  and  that  railway  competition  may  create  sudi 
dissimilar  circumstances  and  conditions  as  exempt  the  carrier 
from  an  observance  of  the  long  and  short  haul  provision.  Under 
this  interpretation  of  the  law  as  applied  to  the  facts  found  in  this 
case,  we  are  of  the  opinion  that  the  charging  of  the  higher  rate 
to  the  intermediate  points,  as  set  forth,  is  not  obnoxious  to  the 
fourth  section.  The  section  declares  that  the  carrier  shall  not  make 
the  higher  charge  to  the  nearer  point  under  *^  substantially  similar 
circumstances  and  conditions."  If  the  conditions  and  circum- 
stances are  not  substantially  similar,  then  the  section  does  not 
apply  and  tlic  carrier  is  not  bound  to  regard  it  in  the  making  of 
its  tariffs.  The  court  has  decided  that  railway  competition,  if  it 
exists,  must  be  considered.     If,  therefore,  such  competition  docs 
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actually  control  the  rate  at  the  more  distant  point  that  rate  is  not 
made  under  the  same  circumstances  and  conditions  as  is  the  rate 
at  the  intermediate  point  and  the  higher  rate  is  not  prohibited  by 
the  fourth  section. 

Recurring  now  to  the  findings  of  fact,  we  see  that  in  every 
case  the  rate  by  the  longer  ,line  to  the  more  distant  point  is 
not  only  controlled  but  absolutely  fixed  by  competitive  con- 
ditions. If  the  lines  from  Charleston  to  Valdosta  have  a  right  to 
compete  at  that  point  for  traffic  in  commercial  fertilizer,  the  rate 
wliicli  they  make  is  determined  by  competition  alone,  and  that 
rate  is  not  in  fact  made  under  the  same  circumstances  and  con- 
ditions as  are  the  rates  to  intermediate  points,  if  such  railway 
competition  is  to  be  taken  into  account.  It  is  our  opinion,  there- 
fore, that  the  higher  intermediate  rates  involved  in  this  case  are 
not  in  violation  of  the  fourth  section. 

Whether  those  rates  are  in  violation  of  the  third  section,  in  that 
they  give  an  undue  preference  to  the  more  Histant  point,  is  a 
different  question  which  might  arise  in  cases  oi  this  kind.  It  is 
incidentally  raised  by  the  allegations  in  this  complaint,  but  was 
not  relied  upon  on  the  trial.  There  is  nothing  in  the  case  which 
bears  upon  it  except  the  mere  fact  that  the  rate  to  the  inte^ 
mediate  point  is  higher.  Under  these  circumstances  we  have 
not  considered  the  question  as  fairly  before  us,  and  do  not  pass 
upon  it  in  disposing  of  the  case. 

In  accordance  with  the  above  views  no  order  will  be  made  at 
the  present  time,  but  the  complaint  will  be  retained,  with  leave 
to  the  complainants  to  apply  for  an  order  as  to  rates  to  Florida 
points  and  upon  the  Alabama  Midland  Kailway  in  Alabanu^  if 
so  advised. 

Morrison,  Commissioner  : 

I  concur  in  the  disposition  made  of  this  case  for  the  reason 
that  the  Act  to  Regulate  Commerce,  as  recently  interpreted 
by  the  courts,  affords  no  remedy  for  the  grievances  com- 
plained of» 


CHAMBEB  OF  OOMMEROE  V.  CHIOAOO^  M.  A  ST.  P.  B.  00.  481 


CHAMBER  OF  COMMERCE  OF  THE  CITY  OF 

MILWAUKEE 

V, 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COM- 
PANY; Chicago  &  Northwestern  Railway  Company; 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Com- 
pany; Burlington,  Cedar  Rapids  &  Northern  Railway 
Company;  Minneapolis  &  St.  Louis  Railway  Company, 
W.  H.  Truesdale,  Receiver;  Illinois  Central  Railroad 
Company. 


(No.  397.) 


Decided  January  29, 1898. 


Distances  by  shortest  available  routes  are  the  proper  distances  on  which  to 
base  comparison  of  differentials  in  grain  rates  from  the  same  points  of  ship* 
ment  to  two  different  markets,  situated  as  are  Milwaukee  and  Minneapolis 
with  reference  to  various  sources  of  grain  supply. 

Although  carriers  serving  but  one  of  two  competing  cities  may.  by  reduc- 
ing their  rates  to  the  city  served  by  them,  prevent  the  correction  of  an 
unjust  relation  of  rates  to  the  two  places  from  common  points  of  supply, 
nevertheless  it  is  the  duty  of  the  Commission  to  condemn  such  a  relation 
of  charges,  and  to  indicate  the  basis  upon  which  the  rates  should  be  read- 
justed. 

Od  complaint  of  unlawful  rates  charged  by  defendants  on  wheat  and  other 
kinds  of  grain  from  points  of  shipment  in  Iowa,  Minnesota,  and  South 
Dakota  to  Milwaukee,  as  compared  with  rates  on  like  grain  to  Minneapo- 
lis, and  of  unlawfully  higher  rates  on  wheat  than  on  flour  from  some  of 
the  shipping  points, — Ueld: 

That  in  many  instances,  and  in  varying  degrees  at  different  points,  the 
differentials  in  grain  rates  to  Milwaukee  above  rates  in  force  to  Minneapo- 
lis from  shipping  points  on  and  south  of  the  Southern  Minnesota  Division 
of  the  C.  M.  <&  St.  P.  Ry.  give  Minneapolis  undue  and  unreasonable  pref- 
erence and  advantage,  and  subject  Milwaukee  to  undue  and  imreasonable 
prejudice  and  disadvantage.  That  just  and  reasonable  differentials  in  such 
rates  would  be  obtained  by  applying  the  interstate  distance  tariff  of  the 
C.  M.  &  St.  P.  Ry.,  or  the  C.  &  N.  W.  Ry.,  to  the  short-line  mileage  from 
the  several  points  of  shipment  to  Minneapolis  and  Milwaukee  That  just 
and  reasonable  rates  to  Milwaukee  would.be  madeby  adding  such  differ* 
Inters.  Com.  81 
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eottali  Id  nteti  from  lime  to  lime  in  force  to  MiDUeapolis,  M>d  any  bifbet 
rates  lo  MilnBukee  would  be  retalively  unreasonable  and  unjust  lu  Uiat 
city,  TbBt  charging  any  bigher  rale  on  wheat  Ihsn  on  flour  lietween  Ihe 
same  points  and  on  the  same  line  is  unjust  discrimination  and  unlawfol 

O.   W.  Hazleto^i  and  E.  P.  Bacon  for  compUiDant. 
Burton  Hanson  for  C.  M.  &  St.  P.  Ry.  Co. 
Lloyd  W.  Bowerg  and  John  T.  Fish  for  C.  &  N.  W.  Ry.  Co. 
Thomas  Wilsm  and  S.  L.  Perrin  for  C.  St.  P.  M.  &  O.  Ry.  Co. 
James  Pentress  for  111.  Cent.  R.  R.  Co. 

Rkpobt  ahd  Opinion  of  the  Commission. 
Kkapp,  Commissioner: 

Tlie  principal  grievance  sought  to  be  redressed  in  this  proceed- 
ing IB  an  alleged  discnmination  against  the  city  of  Milwaukee,  &iid 
in  favor  of  the  city  of  Minneapolis,  in  the  relative  rates  main- 
tained by  the  defendant  carriers  for  the  transportation  of  wheat 
and  other  kinds  of  grain  from  various  points  in  the  States  of 
Iowa,  Minnesota,  and  South  Dakota  to  those  two  cities  respec- 
tively. It  is  also  incidentally  averred  that  the  wheat  rates  to 
Milwaukee  are  in  themselves  excessive;  and  there  is  a  further  com- 
plaint that  tlie  rates  of  certain  of  the  defendants  on  wheat  are  in 
Bomo  instances  higher  than  their  rates  on  flour. 

In  support  of  the  charge  that  these  rates  discriminate  unjastlv 
against  Milwaukee,  the  complaint  sets  forth  various  tables  of  iate« 
and  distances  from  numerous  points  in  the  territory  in  question 
to  Milwaukee  and  Minneapolis,  and  asserts  that  the  differences  in 
rates  in  favor  of  Minneapolisare  greater  than  the  uenal  differences 
for  corresponding  differences  of  distance. 

Inasmuch,  however,  as  ouly  one  of  the  defendant  companies 
reaches  by  its  own  lines  both  Milwaukee  and  Minneapolis,  it 
follows  that  the  comparison  of  relative  differences  of  rates  and 
distances  made  by  complainant  is  a  comparison  in  most  iustancee 
between  rates  and  distances  over  the  lines  of  one  carrier  with 
rates  and  distances  partly  over  the  lines  of  that  carrier  and  portly 
over  the  lines  of  other  carriei-s ;  and  that  only  in  the  case  of  the 
Chicago,  Milwaukee  &  St.  Paul  Company  is  the  comparison 
between  different  rates  made  by  the  same  carrier. 

It  is  contended  by  complainant  that  the  relative  injustice  of  the 
rates  to  Milwaukee  ie  demonstrated  by  these  tables  in  three  ways. 
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1.  That  the  rates  to  Milwaukee  are  greater  than  those  charged 
for  similar  distances  to  Minneapolis. 

2.  That  the  difference  in  rates  charged  from  junction  points  to 
the  respective  terminals  is  greater  than  the  diflFerence  in  rates 
charged  for  the  same  difference  in  distance  from  points  on  the 
same  line  to  Milwaukee. 

3.  That  the  rates  to  Milwaukee  increase  by  a  greater  amount 
for  a  given  increase  of  distance  than  do  the  rates  to  Minneapolis 
for  a  like  increase  of  distance. 

The  tables  hereinafter  inserted  in  this  report  contain  various 
sets  of  distances,  and  have  been  analyzed  with  respect  to  each  of 
the  three  points  made  by  the  petitioner  as  above  stated. 

Another  ground  on  which  complainant  relies  is  that  the  rates 
charged  by  defendants  for  the  transportation  of  wheat  from  many 
of  the  points  on  their  respective  lines  to  Minneapolis,  taken  in 
connection  with  the  rates  maintained  by  them  for  the  transporta- 
tion of  flour  and  other  mill  products  from  Minneapolis,  either  by 
way  of  Milwaukee  or  Lake  Superior  ports,  to  various  points  on 
and  adjacent  to  the  eastern  seaboard,  under  joint  arrangements 
with  other  carriers  by  rail  or  water  for  continuous  shipment,  make 
a  less  aggregate  through  rate  from  the  same  points  on  the  raw 
material  and  manufactured  products  than  is  charged  for  the  trans- 
portation of  wheat  by  the  same  line  to  Milwaukee  and  of  the 
manufactured  products  from  Milwaukee  to  the  seaboard,  notwith- 
standing the  distance  from  such  points  of  origin  to  Milwaukee 
direct  is  less  than  to  Milwaukee  by  way  of  Minneapolis. 

The  complainant  also  contends  that  the  territory  south  of  a 
parallel  of  latitude  midway  between  the  parallels  of  Milwaukee 
and  the  head  of  Lake  Superior  is  naturally  tributary  to  Milwaukee, 
and  that  rates  should  be  so  adjusted  as  to  favor  shipments  from 
that  territory  to  Milwaukee. 

The  defendants  deny  that  the  rates  to  Milwaukee  are  relatively 
or  absolutely  too  high,  or  that  they  discriminate  against  Milwau- 
kee. They  allege  that  the  distances  given  in  the  tables  furnished 
by  complainant  are  not  the  distances  by  the  shortest  available 
routes  from  the  several  points  of  origin  to  Minneapolis,  and  insist 
that — so  far  as  relative  distances  are  a  guide  to  the  determination 
of  the  justice  of  relative  rates — the  distances  by  the  short  routes 
are  the  distances  that  should  be  compared.     In  support  of  this 
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contention,  tables  of  rates  and  distances  are  furnished  by  the 
Chicago  &  Northwestern  Railroad  Company,  sliowiii^  differences 
in  distance  to  Milwaukee  and  Minneapolis  from  various  points 
referred  to  in  the  complaint  by  the  short-line  routes  as  well  as  by 
tlie  long-line  routes. 

Tlie  testimony  taken  in  this  proceeding  is  so  vohinninous,  and 
the  mass  of  figures  and  statistics  so  confusing,  that  it  is  not  easy 
to  determine  from  the  record  the  precise  facts  in  every  detail, 
thougli  tlie  following  findings — which  are  deemed  material  and 
controlling — are  believed  to  be  sufficiently  accurate  for  a  proper 
disposition  of  the  case  : 

I.  In  the  territory  to  which  the  complaint  refers,  and  between 
the  Mississippi  and  Missouri  rivers,  there  are  seven  main  lines  of 
the  defendant  carriers  running  generally  east  and  west ;  four 
belonging  to  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, two  to  the  Chicago  &  Northwestern  Railway  Company, 
and  one  to  the  Illinois  Central  Railroad  Company. 

These  lines  are  intersected  at  numerous  points  by  branches  of 
their  main  lines,  by  lines  of  the  other  defendants  in  this  proceed- 
ing and  by  lines  of  carriers  not  parties  hereto.  These  intersecting 
lines  run  generally  in  a  southerly  direction  from  Minneapolis  or 
points  in  that  vicinity,  and  may  be  designated  as  north  and  sooth 
roads.  Also,  at  various  Mississippi  River  crossings,  the  east  and 
west  roads  are  connected  with  Milwaukee  and  Chicago  by  their 
own  lines  and  by  lines  of  other  companies. 

II.  The  following  is  a  more  particular  description  of  the  lines 
of  the  several  defendants  in  the  territory  mentioned : 

The  Illinois  Central  runs  westerly  from  Chicago,  crossing  the 
Mississippi  liiver  at  Dubuque,  thence  through  northern  Iowa  to 
Ciierokee  in  the  northern  part  of  that  State,  thence  by  one  branch 
westerly  and  southwesterly  to  Sioux  City  on  the  Missouri  River, 
and  by  another  branch  northwesterly  to  Sioux  Falls  in  the  sontb- 
eastern  part  of  South  Dakota. 

The  Chicago  &  Northwestern  has  one  main  line  running  west- 
erly from  Chicago,  crossing  the  Mississippi  River  at  Clinton, 
thorice  tiiri)ngh  central  Iowa  to  Tama  in  that  State  (where  it 
intersects  tlie  most  southerly  of  the  four  lines  of  the  Chicago, 
Milwaukee  &  St.  Paul  road) ;  thence  by  one  line  westerly  and 


CHAMBER   OF   COMMERCE   Y.  CHICAGO,  M.  A  ST.  P.  R.  CO.  485 

southwesterly  to  Omaha  in  the  State  of  Nebraska,  and  by  another 
more  northerly  line  parallel  for  most  of  its  course  to  the  former 
and  branching  out  to  several  termini  in  the  western  part  of 
Iowa. 

The  Chicago  &  Northwestern  has  a  second  line  wliich  runs 
northwesterly  from  Milwaukee  to  or  near  La  Crosse  on  the  Mis- 
sissippi River,  thence  along  the  east  bank  of  that  river  to  Winona 
where  it  crosses  into  Minnesota,  thence  rnnning  westerly  through 
southern  Minnesota  to  Pierre,  South  Dakota,  on  the  Missouri 
River. 

The  Chicago,  Milwaukee  &  St.  Paul  has  one  line  running 
west  from  Chicago,  crossing  the  Mississippi  River  at  Sabula, 
thence  westerly  through  central  Iowa,  intersecting  the  Chicago 
&  Nortlivvestern  road  at  Tama  above  mentioned,  to  Aspinwall  in 
the  western  part  of  Iowa,  thence  by  one  branch  southwesterly  to 
Council  BluflFs,  and  by  another  branch  northwesterly  to  Sioux 
City  on  the  Missouri  River,  and  beyond  into  South  Dakota. 
This  line  for  most  of  the  distance  is  parallel  to  and  near  the  line 
of  the  Chicago  &  Northwestern,  and  parallel  to  and  about  60 
miles  south  of  the  line  of  the  Illinois  Central.  It  may  be  desig- 
nated as  the  Iowa  Division. 

A  second  main  line  of  the  Chicago,  Milwaukee  &  St.  Paul 
runs  west  from  Milwaukee,  crossing  the  Mississippi  River  at 
Prairie  du  Chien,  thence  through  the  north  part  of  Iowa  to 
Chamberlain,  South  Dakota,  on  the  Missouri  River,  with  a  branch 
from  Marion  Junction,  South  Dakota,  southwest  to  Running 
Water  on  the  Missouri  River.  This  is  known  as  the  Iowa  and 
Dakota  Division. 

A  third  line  of  the  Chicago,  Milwaukee  &  St.  Paul  runs 
northwesterly  from  Milwaukee,  crossing  the  Mississippi  River  at 
La  Crosse,  thence  westerly  through  the  south  part  of  Minnesota 
into  South  Dakota,  having  its  terminus  at  Woonsocket  in  the 
last-named  State.  This  is  known  as  the  Southern  Minnesota 
Division. 

A  fourth  line  of  the  Chicago,  Milwaukee  &  St.  Paul  runs 
northwesterly  from  La  Crosse  along  the  westerly  bank  of  the 
Mississippi  River  to  St.  Paul  and  Minneapolis,  thence  westerly 
through  Minnesota  and  South  Dakota  to  Bowdle  in  the  nortli- 
A  (?st  part  of  South   Dakota,  with  north  and  south  branches  to 
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other  pointB  in  South  Dakota  and  North  Dakota.  This  is  known 
as  tlie  Hastings  and  Dakota  line. 

In  addition  to  the  foregoing  seven  lines  which  traverse  the 
repion  in  question  from  east  to  west,  there  is  the  Burlington, 
Cedar  Rapids  &  Northern  Railwffy,  which  has  a  general  north- 
westerly and  southeasterly  course.  This  road  runs  westerly  and 
then  northwesterly  from  Clinton,  Iowa,  on  the  Mississippi  River, 
to  Vinton,  Iowa ;  thence  by  one  branch  northwesterly  to  Albert 
Lea,  in  the  south  part  of  Minnesota  on  the  Southern  Minnesota 
branch  of  the  Chicago,  Milwaukee  &  St,  Paul;  and  by  another 
branch  westerly  and  northwesterly  to  Watertown,  South  Dakota, 
on  one  of  the  lines  of  the  Chicago  &  Northwestern,  with  a  branch 
to  Sioux  Falls,  South  Dakota,  and  other  branches. 

At  Clinton,  above  mentioned,  the  soutlieastern  terminus  of  this 
road,  it  is  connected  with  Chicago  by  the  Chicago  &  North- 
western and  with  Milwaukee  by  the  Chicago,  Milwaukee  &  St. 
Pauh 

The  other  two  defendants  have  lines  running  sontherly  from 
Minneapolis: 

The  Chicago,  St.  Paul,  Minneapolis  &  Omaha  runs  from  Min- 
neapolis southwesterly  to  Sionx  City,  crossing  the  east  and  west 
lines  above  described  at  numerous  Junction  points.  It  has  also  a 
branch  to  Sioux  Falls,  South  Dakota,  and  several  other  branches. 

The  Minneapolis  &  St.  Louis  rune  south  from  Minneapolis  to 
Albert  Lea  on  the  southern  Minnesota  line  of  the  Chicago,  Mil- 
waukee &  St.  Paul  {crossing  the  Chicago,  St,  Paul,  Minneapolis 
&  Omaha  at  a  point  near  Minneapolis,  and  the  northerly  line  of 
the  Chicago  &  Northwestern  at  Waseca),  thence  from  Albert 
Lea  southwesterly  to  Livennore,  Iowa,  on  the  Burlington,  Cedar 
Rapids  &  Northern,  crossing  another  branch  of  the  laet-n&med 
road  at  Forest  City,  the  northern  Iowa  line  of  the  Chicago,  Mil- 
waukee &  St.  Paul  at  Britt,  and  a  branch  of  the  Chicago  £ 
Northwestern  at  Luverne.  The  Minneapolis  &  St.  Lonb  hasabo 
a  line  running  west  from  Minneapolis  to  Watertown,  South  Dft- 
kota,  where  it  meets  a  branch  of  tlie  Chicago  &  Northwestern 
and  also  the  Burlington,  Cedar  Rapids  &  Northern. 

The  Chicago,  Milwaukee  &  St.  Paul,  the  four  main  lines  of 
■which  run  generally  east  and  west,  has  also  a  line  running  from 
Minneapolis  south  to  Mason  City  on  its  northern  Iowa  line,  and 
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several  north  and  south  branches  connecting  its  east  and  west 
lines  with  each  other. 

Of  the  six  defendant  companies,  only  one,  the  Chicago,  Mil- 
waukee &  St.  Paul,  reaches  by  its  own  lines  both  of  the  compet- 
ing places,  Milwaukee  and  Minneapolis ;  two  of  them,  the  Illinois 
Central  and  the  Burlington,  Cedar  Rapids  &  Northern,  reach 
by  their  own  lines  neither  of  these  cities  (although  the  former 
has  a  line  to  Chicago) ;  and  of  the  other  three,  the  Chicago  & 
Northwestern  reaches  Milwaukee  and  Chicago,  but  not  Minne- 
apolis, by  its  own  lines,  while  the  Chicago,  St.  Paul  &  Omaha 
and  the  Minneapolis  &  St.  Louis  reach  Minneapolis  by  their  own 
lines,  but  not  Milwaukee  or  Chicago. 

Besides  the  lines  above  mentioned,  there  are  other  lines  to  Min- 
neapolis which  belong  to  companies  not  parties  to  this  proceed- 
ing ;  of  these  the  most  important  is  the  Great  Northern  which 
runs  northeasterly  from  Sioux  Falls,  S.  D.,  to  the  head  of  Lake 
Superior  with  a  line  to  Minneapolis,  crossing  the  lines  of  the  de- 
fendants at  numerous  points. 

in.  The  following  tables  show  the  distances  and  rates  from 
various  points  in  this  territory  to  Milwaukee  &  Minneapolis,  re- 
spectively. The  first  table*  of  each  pair  shows  the  rates  and  dis- 
tances from  the  point  of  view  of  complainant.  The  second  of 
each  pair  shows  the  distances  by  the  shortest  available  route  in 
each  case,  which  the  defendants  insist  is  the  proper  basLi  for 
comparisoo. 
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f  Eflt'le  Grove, 

30 

16 

878 

227 

149 

TlK.r, 

20.5 

15 

6.6 

885 

2<)8 

149 

t 

Dakola  City. 

31 

15 

3B7 

248 

149 

01 

ilrmigate, 

21.5 

16 

6.5 

403 

254 

149 

H-\tf. 

32 

16 

413 

28;l 

149 

•«J 

tiavelock, 

22 

16 

420 

271 

140 

UurcnB, 

33 

16 

427 

378 

149 

1 

Marathon,    ■ 

22 

16 

486 

287 

149 

Sionl  RapidB. 

22 

16 

DiBTA 

CEB. 

From 

Rateb. 

To 

MHwau- 

To 

apolla." 

euce.' 

waukee. 

To 
Hlnne- 
■polia. 

DMhr- 

350 

326 

361 

65 

Ames, 

20 

16 

6 

380 

330 

305 

65 

Ontario, 

30.5 

IS 

6.5 

365 

335 

270 

65 

Midnay, 

ai.6 

15 

S.S 

370 

840 

375 

65 

Boone. 

23 

IS 

381 

;i53 

346 

106 

O^eu. 

38 

15 

8S3 

363 

357 

106 

Grand  Junction, 

23 

IS 

399 

870 

284 

106 

Jefleraon, 

32.fi 

IS 

e.s 

408 

379 

373 

106 

Scranton. 

22.6 

18 

4.6 

389 

338 

239 

100 

Jewel  Junction, 

ao 

IS 

377 

847 

347 

100 

Stanhope. 

21 

16 

383 

363 

330 

133 

Davton. 
Lr.Lrviile, 

33 

15 

418 

3W8 

355 

IH3 

32.S 

IS 

7.6 

427 

397 

273 

125 

Lak«  Cily. 

33 

16 

435 

405 

373 

133 

Auburn. 

2S 

17 

375 

368 

309 

160 

BH!>le  Qrove, 

20 

IS 

sm 

377 

217 

160 

Tlior, 

20.5 

15 

6.5 

393 

3N6 

193 

194 

Dakota  City. 

31 

IS 

404 

398 

304 

194 

Bnidgate, 

31.6 

15 

6.6 

410 

404 

210 

194 

tolfe. 

32 

16 

418 

4l;i 

219 

194 

Havelock. 

33 

18 

437 

431 

337 

194 

Laurens, 

33 

1« 

434 

428 

3'i4 

194 

Marathon, 

33 

IS 

443 

437 

243 

194 

Sioux  Rapidi, 

23 

16 

e,  and  S  mUa  for  M 
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Tabls  9. 
Iluhoib  Cbhtkal. 


DUTAHCBS. 

Fbok 

Ratm. 

Tto 
Mllwaa- 

To 
Mlnne- 

DUtarw 

tio 
MUwan- 

T6 
mnne- 

Dtffeiw 

kee. 

apoUs. 

6fl00> 

kea. 

apoilB. 

eoea. 

888 

198 

96 

Cedar  Fklto. 

la. 

16 

15 

818 
847 

817 
258 

96 
96 

Aplington, 
WilHams, 

u 

17 
18 

15 
16 

8A8 

857 

96 

Blairebunr, 
Webster  Cl^, 

«« 

19 

16 

861 

866 

95 

<« 

90 

15 

881 

286 

95 

Fort  Dodge, 

«« 

88 

16 

8lf9 

804 

95 

Manton, 

«• 

88 

17 

416 

820 

95 

Fonda, 

«« 

84 

17 

406 

861 

95 

Cherokee, 

«« 

84 

17 

490 

896 

95 

LeMart, 
Sioux  City, 

«« 

26 

18 

615 

420 

95 

«• 

86 

18 

466 

870 

95 

Larabee, 

la. 

88 

17 

488 

898 

96 

Archer, 

u 

84 

17 

*  601 

4()6 

95 

Matlock, 

«« 

86 

17 

619 

424 

95 

Rock  Rapids, 

it 

85 

17 

644 

449 

95 

Rowena, 

8.D. 

85 

17 

658 

468 

96 

Sioux  Fallt, 

•  • 

85 

17 

D18TANCB8. 

From 

R4TBa. 

To 
MJlwau- 

To 
Minne- 

Differ- 

TO 
Mllwau* 

TO 
mnne- 

DIffeP' 

kee. 

apolis. 

enoe. 

kee. 

apoUs. 

enoe. 

288 

204 

84 

Cedar  Falls,    la. 

16 

15 

1 

812 

198 

114 

Aplini^on,        " 
Williams, 

17 

16 

8 

847 

215 

182 

18 

15 

3 

855 

228 

182 

Blairsburg,        ** 
Webster  City,  «• 

19 

16 

4 

861 

224 

187 

20 

16 

5 

8H0 

211 

169 

Fort  Dodge,      •• 

22 

15 

7 

899 

281 

168 

Hanson,             '* 

28 

17 

5 

416 

246 

170 

Fonda,              " 

88 

17 

6 

457 

250 

2<»7 

Cherokee,          " 

28 

17 

6 

490 

244 

246 

Le  Mars.           '* 

86 

18 

7 

515 

270 

245 

Sioux  City,       •• 

96 

18 

7 

405 

242 

228 

Larabee,          la. 

88 

17 

• 

488 

219 

2(^9 

Archer,             *• 

84 

17 

7 

452 

218 

284 

Matlock,           " 

26 

17 

8 

4r»8 

22»i 

242 

Rock  Rapids,    " 

96 

17 

8 

49.t 

249 

244 

Rowena,         8.  D. 

86 

18 

7 

503 

240 

263 

Sioux  Falls,      *' 

26 

18 

7 

490 
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Table  3. 
Burlington,  Cedar  Rapids  &  Northern. 


Distances. 


To 
Milwau- 
kee. 


814 
880 
888 
850 

404 
410 
417 
427 

444 
460 
475 
498 
514 
526 
587 
556 
575 
589 
607 


To 
Minne- 
apolis. 


o 

>  ^ 
> 


240 
256 
264 
276 


i 

o 


► 

a 
> 


ri82 

198 
218 
236 
252 
264 
275 
294 
818 
827 
845 


Differ- 
ence. 


74 
74 
74 
74 

214 
214 
214 
214 

262 
262 
263 
262 
262 
262 
262 
262 
262 
262 
262 


From 


Vinton, 
Dysart, 
Traser, 
Reinbeck, 

Dows, 
Oaltville, 
Clarion, 
Ooldfield, 

Livermore, 
West  Bend, 
Emmetsburg, 
Estherville, 
Spirit  Lake, 
LaliLe  Park, 
Ocheyedan, 
Little  Rock, 
Rock  Rapids, 
Larch  wood, 
Sioux  Palls, 


RatsSw 


To 

To      1 

Milwau- 

Minnc^ 

kee. 

apolis. 

15 

15 

16 

15 

16.5 

15 

17 

15 

18 

15 

18 

15 

19 

15 

20 

16 

20 

15 

21 

15 

23 

15 

22 

15 

23 

15 

22 

15 

24 

16 

24 

16 

25 

17 

25 

17 

25 

18 

Differ, 
enoe. 


1 

lis 

2 

8 
8 

4 
6 

6 
6 

7 
7 
7 
7 
8 
8 
8 
8 
7 


Distances. 

From 

Rates. 

To 

To 

To 

To 

Milwau- 

Minne- 

Differ- 

Milwau- 

Minne- 

Differ. 

kee. 

apolis. 

ence. 

kee. 

apolis. 

enoe. 

276 

239 

87 

Vinton, 

15 

15 

292 

255 

37 

Dysart, 

16 

15 

1 

800 

264 

36 

Traser. 

16.5 

15 

1.5 

312 

219 

93 

Reinbeck, 

17 

15 

3 

847 

191 

156 

Dows, 

18 

15 

8 

353 

197 

156 

Oaltville, 

18 

15 

8 

860 

187 

173 

Clarion, 

19 

15 

4 

870 

195 

175 

Ooldfield, 

20 

15 

6 

867 

182 

185 

Livermore, 

20 

15 

5 

391 

226 

165 

West  Bend, 

21 

15 

6 

886 

190 

196 

Emmetsburg, 

22 

15 

7 

409 

218 

196 

Estherville, 

22 

15 

7 

431 

210 

221 

Spirit  Lake, 

22 

15 

7 

437 

196 

241 

Lake  Park, 

22 

15 

7 

448 

207 

241 

Ocheyedan, 

34 

16 

8 

467 

204 

263 

Little  Rock, 

24 

16 

8 

468 

226 

242 

Rock  Rapids, 

35 

17 

8 

482 

240 

242 

Larch  wood, 

25 

17 

8 

503 

240 

268 

Sioux  Falls, 

25 

18 

7 
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Table  4. 
Ohioaoo,  Milwaukee  &  St.  PavIi. 


Distances. 

To 

To 

MUwftu- 

Minne- 

Differ* 

kee. 

apolis. 

ence. 

812 

144 

168 

888 

165 

168 

848 

175 

168 

864 

196 

168 

888 

890 

168 

412 

244 

168 

488 

270 

168 

471 

808 

168 

490 

822 

168 

619 

851 

168 

885 

867 

168 

646 

878 

168 

666 

888 

168 

660 

401 

168 

681 

418 

M8 

687 

419 

168 

640 

872 

168 

670 

402 

168 

698 

425 

168 

617 

449 

168 

687 

469 

168 

lA.  &  DAK.  DIV. 


From 


Mason  City, 

Oarner, 

Britt, 

Algons, 

BmmetsbuTg, 

Spencer, 

Sanborn, 

Rock  Valley, 

Canton, 

Parker, 

Freeman, 

Menno, 

Scotland, 

l^ndall, 

B|)i'iuKfleld« 

Running  Water, 

Bridgewater, 

Mitchell, 

Plankinton, 

Kimball, 

Chamberlain, 


la. 

M 
«• 

•  « 
<« 
«« 
«« 

•  < 

8.D. 
•« 

«« 

«« 

«« 

«« 

•« 

<« 

«« 

M 
•• 
«C 
M 


Rates. 


To 
Ifilwao- 


17 
19 
20 
21 
22 


24 
25 
25 
27 
27 
27 
27.6 


80 

27 

27.5 

28.6 

80 

81 


To 
Minne- 
apolis. 


14 
16 
16 
15 
16 
16 
17 
17 
18 


91.6 


25 


20 

91 

28.6 

26 

27 


Difta^t 


8 

4 

6 

6 

6 

6 

7 

8 

7 

7 

6.6 

4 

8.6 

2 

8 

4 

7 

6.6 

6 

4 

4 


DISTANCB& 

Fbom 

RaxES. 

To 

To 

To 

To 

MUwao- 

Minne- 

Differ. 

Milwau- 

Minne- 

DUter- 

kee. 

apolis. 

ence. 

kee. 

apolis. 

enoe. 

8a5 

144 

161 

Mason  City, 

la. 

17 

14 

8 

880 

157 

178 

Gamer, 

<« 

19 

15 

4 

841 

156 

185 

Britt, 

M 

20 

15 

5 

862 

166 

196 

Algona, 

•« 

21 

16 

6 

886 

190 

106 

Emmetsborg; 

«« 

22 

16 

7 

410 

214 

196 

Spencer, 

«« 

22 

16 

6 

486 

240 

106 

Sanborn, 

l« 

24 

17 

7 

469 

284 

285 

Rock  VaUey. 

«l 

25 

17 

8 

488 

254 

284 

Canton, 

8.  D. 

25 

18 

7 

616 

806 

210 

Parker, 

«• 

27 

20 

7 

684 

800 

284 

Freeman, 

<« 

27 

21.6 

6.6 

644 

810 

284 

Menno, 

«« 

27 

28 

4 

654 

820 

284 

Scotland, 

<« 

27.6 

26 

2.6 

679 

845 

234 

Springfield, 

«< 

29 

26 

8 

667 

888 

234 

Tyndall. 

<« 

28 

26 

2 

686 

852 

234 

Running  Water, 

u 

80 

26 

4 

688 

804 

234 

Bridgewater, 

«< 

27 

20 

7 

629 

811 

218 

Mitcliell. 

•« 

27.5 

21 

6.6 

691 

885 

256 

Plankinton, 

•« 

28.5 

28.6 

5 

615 

859 

256 

Kimball. 

<« 

80 

26 

4 

684 

878 

256 

Chamberlain, 

•1 

81 

27 

4 

492 
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Table  4-a. 
Chicago,  Milwaukee  &  St.  Paul. 


Distances. 

SO.  MINN.  DIV. 
From 

KaTR8. 

To 
Milwau- 

To 
Minne- 

Differ. 

To 
Milwau. 

To 
Minne> 

Differ. 

kee. 

apolis. 

enoe. 

kee. 

apolJs. 
10 

enoe. 

805 

101 

204 

Ramsey, 

Minn. 

16 

6 

827 

128 

204 

Albert  Lea, 

«( 

17 

11 

6 

882 

128 

204 

ArmstroDg. 

<• 

17 

11.5 

5.5 

842 

188 

204 

Evans, 

«< 

19 

12 

7 

846 

142 

204 

Wells, 

<< 

20 

12 

8 

308 

159 

204 

Mapleton, 

4< 

20 

12 

8 

868 

164 

204 

Winnebago  City, 

«« 

22 

18 

9 

885 

181 

204 

Fairmont, 

<l 

22 

16 

7 

411 

207 

204 

Jackson, 

«< 

28 

15 

8 

448 

244 

204 

Fulda. 

«< 

24 

15.5 

a5 

477 

273 

204 

Edgerton, 

•  4 

25 

17 

8 

491 

287 

204 

Pipestone, 

<< 

26 

17 

8 

620 

816 

204 

Colman, 

8.  D. 

27 

18 

9 

686 

882 

204 

Madison, 

<* 

27 

20 

7 

657 

858 

204 

Howard, 

•( 

27 

20  5 

6.5 

577 

878 

204 

Artesian, 

«« 

27 

21 

6 

696 

892 

204 

Woonsocket, 

«c 

27 

21 

6 

Distances 

k 

From 

Raibs. 

• 

To 
Milwau- 

To 
Minne- 

Differ- 

To 
Milwau- 

To 
MinD€». 

Differ- 

kee. 

apolis. 

encc. 

kee. 

apoHs. 

ence. 

305 

101 

204 

Ramsey, 

Minn. 

16 

10 

6 

816 

108 

208 

Albert  Lea, 

17 

11 

6 

882 

118 

219 

Armstrong, 

17 

11.6 

6.5 

387 

118 

219 

Evans, 

19 

12 

7 

846 

128 

228 

Wells. 

20 

12 

8 

871 

128 

248 

Winnebago  City, 

22 

18 

9 

885 

140 

245 

Fairmont, 

22 

15 

7 

411 

166 

245 

Jackson, 

28 

16 

8 

448 

177 

271 

Fulda. 

24 

16.5 

85 

477 

206 

271 

Edgerton, 

26 

17 

8 

494 

208 

2N6 

Pipestone, 

25 

17 

8 

520 

287 

2K^ 

Colman, 

8.  D. 

27 

18 

9 

5;m 

258 

288 

Madison, 

27 

20 

7 

557 

274 

288 

Howard, 

27 

l>0.5 

6.5 

577 

294 

2K8 

Artesian, 

27 

21 

6 

596 

818 

288 

Woonsocket, 

27 

21 

6 
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The  places  named  in  the  foregoing  tables  are  only  a  few  of  the 
shipping  stations  in  the  territory  in  question,  bat,  taken  in  con- 
nection with  the  distances  and  rates  stated  and  comparisons 
made,  they  serve  to  illustrate  the  general  situation. 

In  tivble  1  (Chicago  &  Northwestern),  Ames,  la.,  is  the  station 
nearest  to  Milwaukee,  all  other  stations  named  therein  being  west 
and  northwesterly  from  Ames  and  more  distant  from  Milwaukee. 
For  this  table  complainant  used  distances  to  Chicago — the  mile- 
age to  that  city  being  generally  less  over  this  road  than  to  Mil- 
waukee— and  claimed  that  the  use  of  the  Chicago  distance  in  this 
ease  was  justified  by  the  fact  that  Chicago  and  Milwaukee  take 
the  same  rates.  This  claim  is  disputed  by  defendants,  and  in 
that  part  of  the  table  constructed  according  to  their  theory  of 
short-line  distances,  the  short  mileage  to  Milwaukee,  as  shown  in 
one  of  their  exhibits,  is  also  given. 

In  table  2  (Illinois  Central),  Cedar  Falls,  la.,  is  the  station 
nearest  Milwaukee,  and  all  other  stations  shown  are  to  the  west 
and  northwest  of  that  point,  ending  with  Sioux  City,  la.,  and 
Sioux  Falls,  S.  D.,  the  termini  of  forks  or  branches  diverging  at 
Cherokee,  la. 

In  table  3  (Burlington,  Cedar  Rapids  &  Northern),  the  first 
station  shown  from  Milwaukee  is  Vinton,  la.,  and  the  others  are 
on  the  line  running  westerly  from  Vinton  and  ending  with  Sioux 
Falls,  S.  D. 

Table  4  shows  stations  on  the  Iowa  and  Dakota  division  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  from  Mason  City,  la., 
west  and  slightly  northwest  to  Chamberlain,  S.  D.,  including  a 
short  branch  in  South  Dakota  to  Running  Water.  And  table 
4-a  stations  are  those  on  the  Southern  Minnesota  division  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  commencing  with 
Ramsey,  Minn.,  almost  directly  north  of  Mason  City,  and  ending 
with  Woonsocket,  S.  D.  This  line  lies  more  to  the  north  than 
those  covered  by  the  other  tables,  running  about  due  west  from 
La  Crosse,  Wis.,  and  appears  to  be  somewhat  south  of  midway 
between  the  latitudes  of  Minneapolis  and  Milwaukee. 

All  of  the  stations  named  in  the  tables  are  situated,  as  above 
shown,  on  east  and  west  lines.  These  are  intei*sected  at  various 
junctions  by  north  and  south  lines,  and  are  so  located  with  refer- 
ence to  the  latter  that  it  is  practicable  to  form  routes  from  the 


4.9i  INTERSTATE   COMMERCE    RKPOKTS. 

etations  named  wliich  are  frequently  much  shorter  to  Minne- 
apolis t)mn  the  routes  over  which  the  traffic  is  carried  by  defend- 
Riits,  The  east  and  west  roads  intersect,  in  some  cases  by  their 
main  lines  but  in  most  instances  by  branches  from  main  lines, 
ftn<i  thus  in  varions  ways  routes  to  Milwaukee  may  be  formed 
which  are  shorter  than  those  over  which  the  traffic  is  carried  by 
defendants.  This  accounts  for  the  different  distaact^  given  in 
tlie  tahlca  of  complainant  (actual  routes)  and  those  of  defendant! 
(short  lines). 

Tlie  rates  set  forth  in  each  of  the  tables  are  sabstantially  the 
eame.  These  rates  were  apparently  in  force  when  the  complaint 
was  filed,  were  used  and  relied  upon  by  both  sides  at  the  hearing, 
and  while  numerous  slight  changes  have  since  been  made  in  the 
rates  iu  force  to  both  cities,  resulting  also  in  some  variation  of 
particular  differentials,  it  is  not  understood  that  such  changes  have 
materially  altered  the  general  relation  of  rates  iu  question. 

IV.  Some  of  the  rates  to  Milwaukee  are  greater  than  those 
charged  for  similar  distances  to  Minneapolis ;  on  the  other  hand. 
instances  are  found  in  the  tables  where  rates  to  Milwaukee  are 
less  for  a  given  distance  than  those  in  force  for  like  distance  to 
Minneapolis.  While  many  of  the  rates  to  Milwaukee  increaaebya 
greater  amount  for  a  given  increase  of  distance  tlian  do  the  rates 
to  Minneapolis  for  a  like  increase  of  distance,  such  instances  are 
comparatively  few  when  defendants'  short-line  distances  are  used. 

V.  The  dillereutiala  are  all  in  favor  of  Minneapolis  and  against 
Milwaukee,  and  iu  each  case  the  distance  is  greater  to  Milwaukee : 
hut  such  differentials  vary  widely  for  Hke  differences  in  distances, 
by  either  actual  or  sliort-line  mileage,  and  the  rates  do  not  ap[>ear 
to  have  been  established  with  a  view  to  any  consistent  relation  it, 
BO  far  as  can  he  discovered,  according  to  any  genera!  plan. 

On  the  Chicago  &  Northwestern  (table  1)  for  an  equal  differ- 
ence iu  distance  of  56  miles  by  actual  routes  from  7  stations,  the 
differentials  vary  from  4^  to  7  cents ;  for  a  difference  of  91  miles 
from  6  stations,  from  5  to  7J  cents ;  for  a  difference  of  149  miles 
from  9  stations,  from  5  to  6^  cents.  By  the  short-line  compari- 
son, for  a  difference  of  G5  miles  from  4  stations,  the  differentials 
range  from  5  to  7  cents;  for  a  difference  of  106  miles  from  4 
stations,  from  4^  to  7  cents ;  for  a  difference  of  133  miles  from  3 
stations,  from  6  to  71  cents;  for  a  difference  of  194  miles  from 
7  stations,  from  6  to  7  cents.     The  instances  are  numerous  when; 
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from  two  stations  near  each  other,  and  from  which  the  difference 
in  distance  to  Milwaukee  and  Minneapolis  is  the  same,  the  differ- 
entials are  not  the  same;  thus,  Eagle  Grove  and  Thor,  differ- 
entials, 5  and  5^  cents ;  Jefferson  and  Scranton,  differentials,  4J 
and  6i  cents ;  Jewel  Junction  and  Stanhope,  differentials,  5  and  6 
cents.  The  differences  in  distance  here  used  are  based  on  those 
mentioned  in  the  table ;  using  the  Milwaukee  short-line  distance 
would  merely  increase  the  difference  in  distance  without  other- 
wise affecting  the  finding. 

On  the  Illinois  Central  (table  2),  by  complainants'  actual  routes 
from  each  of  the  17  stations,  the  difference  in  distance  to  Minne- 
apolis and  Milwaukee  is  95  miles,  but  the  differentials  in  favor 
of  Minneapolis  vary  from  1  to  8  cents.  In  defendants'  short-line 
statement  are  found  differentials  of  3  and  4  cents  for  a  difference 
in  distance  of  132  miles  at  Williams  and  Blairsburg,  la.,  8  miles 
apart ;  and  differentials  of  7  and  5  cents  at  Fort  Dodge  and  Man- 
son,  la.,  20  miles  apart,  but  with  a  difference  in  distance  from 
Milwaukee  and  Minneapolis  of  169  miles  at  Fort  Dodge  and  168 
miles  at  Manson.  Fonda,  with  a  difference  in  distance  of  170 
miles,  and  Cherokee,  la.,  with  a  difference  in  distance  of  207 
miles,  take  the  same  differential,  6  cents.  With  distance  differ- 
ences of  234  and  242  miles  at  Matlock  and  Kock  Eapids,  S.  D., 
the  differential  is  8  cents,  and  for  distance  differences  at  Archer, 
la.,  and  Sioux  Falls,  S.  D.,  of  269  and  263  miles  the  differential 
at  each  is  7  cents.  As  above  stated.  Fort  Dodge,  la.,  difference 
in  distance  169  miles,  also  has  a  7-cent  higher  rate  to  Milwaukee 
than  to  Minneapolis. 

On  the  Burlington,  Cedar  Rapids  &  Northern  (table  3),  for  an 
equal  difference  in  distance  of  74  miles  by  actual  routes  from  4 
stations,  there  is  no  rate  differential  at  one  point,  at  another  the 
differential  reaches  2  cents,  and  at  the  other  two  stations  it  is  1 
and  1^  cents.  Four  stations,  distance  differences,  214  miles,  have 
rate  differentials  ranging  from  3  to  5  cents ;  and  at  11  others, 
difference  in  distance  262  miles,  the  lowest  differential  rate  is  5 
cents  and  the  highest  8  cents.  On  the  short-line  distances  there 
are  differences  in  distance  of  268,  241,  221  and  196  miles,  with  a 
7  cent  differential ;  263,  242  and  241  miles  difference  with  an  8 
cent  differential ;  a  rate  differential  of  6  cents  for  165  miles  dis- 
tance difference  and  a  rate  differential  of  5  cents  for  185  miles 
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difference  in  the  two  dietances.  The  differentials  are  4  and  5 
t-ents,  respectively,  at  Clarion  and  Goldfield,  la.,  tliougli  the  dif- 
ferences in  dietan(^es  are  as  nearly  alike  as  1T3  and  175  miles. 
Again,  for  156  mileB  distance  diilerence  tliere  is  a  rate  difference 
of  3  cents,  while  for  a  mileage  difference  of  165  mile^  there  is  a 
differential  of  6  cents. 

On  tlie  Chicago,  Milwankee  &  St.  Paul  (table  4),  the  differen- 
tirtls  against  Milwaukee  range  from  3  to  S  cents  from  the  2)  sta- 
tions  mentioned,  although  by  complainants'  statement  of  lines 
the  difference  between  the  distances  from  each  of  the  points  to 
Milwaukee  and  Minneapolis  is  168  miles.  By  the  short  mileage, 
for  a  difference  in  distance  of  196  miles  from  4  stations,  the  dif- 
ference in  rates  is  6  and  7  cents ;  and  from  3  other  stations  where 
the  difference  in  distance  is  256  miles,  the  rate  differentials  are  4 
and  5  cents.  From  8  stations,  difference  in  distance  234  miles, 
the  difference  in  rates  varies  from  2  to  7  cents.  With  difference 
of  235  miles  in  the  distance  there  is  an  8  cent  differential.  At 
Mason  City,  la.,  difference  in  distance  161  miles,  tlie  difference 
in  rates  is  3  cents,  while  at  Scotland,  S.  D.,  difference  in  distance 
334  miles,  the  rate  differential  is  2  cents. 

On  the  Southern  Minnesota  division  of  the  same  railway  (table 
4-a),  17  stations,  Eamsey,  Minn.,  to  Woonsocket,  S.  D.,  inclusive, 
equal  difference  in  distance  of  204  miles  by  actual  routes,  diSer- 
t'litiala  are  provided  of  from  5^  at  Armstrong,  Minn.,  to  9  cent* 
at  Colman,  S.  D.,  while  Ramsey  and  Woonsocket,  291  miles 
apart,  have  the  same  differential  of  6  cents.  The  sbort^line  dis- 
tances given  show  differences  in  distance  to  Milwaukee  and  Min- 
neapolis of  from  204  to  283  miles,  with  the  above  stated  varia- 
tion in  rate  differentials  of  from  5^  to  9  cents.  With  283  mile* 
difference  in  distance  from  5  stations  the  rate  differentials  are  f-. 
lij,  7  and  9  cents;  and  with  distance  differences  of  2T1,  271,  24,t. 
24,5,  248,  223,  219,  and  219  miles,  the  rate  differentials  are,  re- 
spectively,  8,  SJ,  8,  7,  8,  8,  7  and  5i  cents. 

VI.  The  defendants,  the  Chicago,  Milwaukee  &  St.  Pan!, 
Chicago  &  Northwestern,  Burlington,  Cedar  Rapids  &  Northern 
and  the  illinois  Central,  have  in  effect  local  interstate  distuuce 
tariffs  between  stations  in  Minnesota  imd  stations  in  Iowa;  and 
the  Illinois  Central  and  Burlington,  Cedar  Kapids  &  Northern 
tariffs  also  apply  between  points  in  those  states  and  stations  in 
South   Dakota.     The  tariffs  of  the  two  companies  last  nameii 
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differ  from  each  other,  and  each  is  also  at  variance  with  those  of 
the  Chicago  &  Northwestern  and  Chicago,  Milwaukee  &  St. 
Paul,  bat  all  are  constructed  according  to  a  general  plan  of  in- 
creased rates  for  each  additional  5,  10,  or  20  miles,  as  they  may 
respectively  provide. 

Variations  between  these  four  distance  tariffs  are  shown  as 
follows : 


Miles.... 

160 

goo 

£40 

$80 

sto 

360 

m 

m 

4S0 

690 

O.&N.  W. 

C.,M.A8t.  P... 
B.,  C.  RAN... 
m.  Geotrml 

15.5 
15.5 
16.5 
14 

17.5 
17.5 
18.5 
16 

18.5 
18.5 
20.5 
17.6 

10.5 
19.5 
22.5 
18.6 

BATB8. 

20.5  21.5 
20.5  21.5 
28.5  24.5 
10.4  20.2 

22.5 
22.5 
25 
21 

28.5 
28.5 
26 
21.8 

24.5 
24  5 
26.5 
22.6 

25.5 
25.6 
27 
28.4 

YII.  Applying  such  local  interstate  distance  tariff  of  the  Chi- 
cago and  Northwestern  system  to  Milwaukee  and  Minneapolis 
from  the  stations  named  in  table  1,  and  using  the  short-line  dis- 
tances stated  by  defendants,  gives  the  following  result : 


CouiM  BLuf%  Jam. 

Amee 

Ontario 

Midway 

Boone 

Og^en 

Grand  Junction 

Jefferson 

Scranton 

Dn  Moinsi  d  Sioux  OUy  Line. 

Jewel  Junction 

Stanhope 

Dayton 

Lohrvllle 

Lake  City 

Anburn 

Iowa  A  Dakota  Line. 

BagleUrove 

Thor 

Dakota  City 

Bradgate 

Rolfe 

HaTelock 

Laurens 

Marathon 

Sioux  Rapids 


To  MiLWAUKBB. 


Dist 


856 
860 
865 
870 
881 
893 
899 
408 


869 
877 
898 
418 
427 
485 


875 

888 
89d 
404 
410 
419 
427 
484 
448 


Dist 
Tariff 
Rate. 


21.5 

21.5 

21.5 

22 

22 

22.5 

22.5 

22.5 


21.5 

22 

22.5 

28 

28 

28.6 


To  MiKNBAPOLIS. 


Dist. 


22 

22.5 

22.5 

22.5 

28 

28 

28.6 

28.5 


261 
265 
270 
275 
246 
257 
264 
278 


289 
247 
280 
255 
272 
278 


209 

217 
192 
204 
210 
219 
227 
284 
248 


Dist. 
Tariff 
Rate. 


Dist 
Tariff 
Differ- 
ential. 


19 

19 

19.6 

19.5 

18.5 

19 

19 

19.5 


18.5 

18.5 

18 

19 

19.5 

19.6 


17.5 

17.5 

17.5 

17.5 

17.5 

18 

18 

18.5 

18.6 


2.5 

as 

2 

2.5 

8.5 

8.5 

8.6 

8 


8 

8.6 
4.6 

4 
8.5 

4 


4.6 

4.5 
4.6 
4.6 
4.6 

5 
5 
6 
6 


7  Ihtbkb.  Com. 


82 


498 


INTERSTATE   (X>MMKKCE   REPORTS. 


The  local-distance  tariflf  of  the  Illinois  Central  applied  in  like 
manner  from  the  stations  named  in  table  2  results  as  follows: 


To  Milwaukee. 

To  Minneapolis 

Di^ 

Dist. 

Dist. 

Tariff 

Rate. 

Dist 

204 
198 
215 
223 
224 
211 
231 
246 
2^ 

Dist. 
Tariff 
Rate. 

Tariff 
Differ- 
ential. 

Cedar  Falls 

288 
812 
847 
355 
361 
380 
399 
416 
;     457 

18.8 

19.2 

20 

20 

20.2 

20.6 

21 

21.4 

22.2 

16.4 

16 

16.4 

16.8 

16.8 

16.4 

17.2 

18 

18 

24 

ADliDeton ......... 

3.3 

Williams 

8.6 

BlairsburET  .  ....... 

8.3 

Webster  Ci  tv 

8.4 

Fort  Dodce 

4.8 

MansoD  _... 

8.8 

Fonda 

3.4 

Cherokee 

4.3 

Le  Mars 

490 

515 

1 

22.6 
284 

244 
270 

17.6 

18.4 

5 

Sioux  City 

5 

Larabee .. 

465 
488 
452 
468 
493 
503 

222 

22  6 

22.2 

22.2 

23 

23 

242 
219 
218 
226 
249 
240 

17.6 

16,8 

16.8 

17.2 

18 

17.6 

46 

Archer 

5.8 

Matlock 

Rock  Rapids. 

5.4 
5 

Rowena . 

5 

Sioux  Falls 

5.4 

The  distance  tariff  of  the  Burlington,  Cedar  Eapids  &  North- 
em  Kailway  is  applied  over  short-line  mileage  for  stations  named 
in  table  3  in  the  following  statement : 


To  Milwaukee. 

To  MiMNEAPOLTS. 

Dist. 
Tariff 
Diffe^ 
entiftl. 

Dist 

Dist. 
Tariff 
Rate. 

Diet 

Dist. 

Tariff 

Rate. 

Vinton 

276 
292 
300 
312 
347 
353 
300 
370 
3(57 

',m 
3«r> 

409 
431 
437 
448 
467 
468 
482 
508 

22.5 

22.5 

23 

23.5 

24 

24 

24.5 

24.5 

24.5 

25 

25 

25 

25.5 

26 

26 

26 

26 

26.6 

27 

239 
255 
264 
219 
191 
197 
187 
195 
182 
226 
190 
218 
210 
196 
207 
204 
226 
240 
840 

205 
21.5 
21.5 
19.5 
18.6 
18.5 
18 

las 

18 

20 

18 

19 

19 

1&6 

19 

18.6 

20 

20.6 

90.6 

2 

Dvsart 

1 

Traser 

15 

Reinbeck 

4 

Dows 

55 

Galtville 

Clarion 

5.5 
55 

Goldfield 

56 

Li  vermore 

6 

West  Bend 

6 

Em  raetsburg- 

Estherville 

Spirit  Lake 

65 

Lake  Park 

7.6 

Ochoyedan  . 

Little  Rock... 

7.6 

Rock  Rapids 

Larch  wood 

Sioux  Falls 

6.6 

Using  the  distance  tariff  of  the  Chicago,  Milwaakee  A  St  Ftal 
for  stations  named  in  table  4,  the  Iowa  and  Dakota  diTirion  of 
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this  sjBtem,  produces  the  following  figures  based  on  short-line 
mileage: 


Mason  dtj  .... 

Qarner 

Britt 

Algona 

Smmetaburg... 

Spencer 

Sanborn ... 

Rock  Valley... 

Canton 

Parker 

Freeman 

Menno 

Scotland 

Springfield 

TyniUU 

Running  Water 

Bridgewater  ... 

Mitchell 

Plankinton 

Kimball 

Chamberlain... 


To  MiLWAUKKB. 

To  MllfHKAPOIJ8.| 

Ditt. 

Dist. 

Disi. 

Tariff 

Dial. 

Tariff 

Rate. 

Rate. 

806 

20 

144 

16 

880 

81 

157 

16.5 

841 

21 

156 

15.5 

862 

21.5 

166 

16 

886 

22 

190 

17 

410 

28 

214 

18 

486 

28.6 

840 

18.5 

469 

24 

284 

18.6 

488 

24.6 

854 

19 

516 

25.6 

806 

80 

584 

26 

800 

80 

544 

26 

810 

80.5 

554 

26.5 

820 

80.5 

679 

27 

845 

81 

567 

26.5 

888 

81 

586 

27 

858 

81.5 

588 

26 

804 

80 

529 

26 

811 

80.5 

591 

87.5 

885 

81 

615 

28 

859 

8L6 

684 

2a6 

878 

88 

Dist. 
Tariff 
Differ- 
ential. 


5 

5.6 

5.6 

5.6 

6 

5 

5 

6.5 

6.5 

5.6 


6 

5.5 
6 

6 

6.5 

5.5 


6 

5.6 
6.5 
6.5 
f.5 


Using  the  same  distance  tariff  for  short-line  distances  from 
stations  on  the  Southern  Minnesota  division  of  the  Chicago, 
Milwaukee  &  St.  Paul  (table  4-a)  gives  the  following  figures : 


To  MiLWAUKEB. 

To  MiNNBAPOLia 

Dbt. 
Tariff 
Differ- 
ential 

Dist. 

Diet. 

Tariff 

Rate. 

Dist. 

Ditt 

Tariff 

Rate. 

Ramsey  •.....•....••... 

805 
316 
832 
387 
346 
871 
385 
411 
448 
477 
494 
520 

rm 

557 
577 
506 

20 

20.5 

21 

21 

21 

22 

22 

28 

28.5 

24.5 

25 

25.5 

26 

26  5 

27 

27.5 

101 
108 
118 
118 
128 
128 
140 
166 
177 
206 
2»'8 

2;?7 

253 
274 
204 
818 

18 

18 

18.5 

18.5 

14 

14 

14.5 

16 

165 

17.5 

17.5 

18.5 

19 

105 

20 

20.5 

7 

Albert  Lea 

7.5 

Armstrong 

7.6 

£Tan8. 

7.5 

WelU 

7 

Winnebago  City .. 

8 

Fairmont 

7.6 

•Tackaon .. ..... . 

7 

FuUia 

7 

Edgerton 

7 

i^pestone 

76 

Oolman  ..... 

7 

MHdison  

7 

Howard 

7 

ArtfSian 

7 

Woonijocket 

7 
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VIII.  The  differentials  provided  by  using  tlie  distance  tariffs 
of  the  Burlington,  Cedar  Rapide  &  Northern  and  the  IlHaoia 
Central  for  Rock  liapids  and  Sioux  Falls,  served  bj  both  lines, 
are  6  and  5  cents  respectively  at  Rock  Rapids,  and  6.5  and  5,i 
cents  respectively  at  Sioux  Falls.  At  Enametsburg,  another 
junction,  distance  tariff  differentials  of  the  Chicago,  Milwaukee 
&  St.  Paul  and  the  Burlington,  Cedar  Rapids  &  Northern  are 
6  cents  by  the  C,  M.  &  St.  P.  and  7  cents  by  the  B.  C.  R  &  N. 

Using  the  C,  M.  &  St.  P.  distance  tariff,  which  ia  practically 
the  same  as  that  of  the  Chicago  &  Northwestern,  on  the  other 
two  roads  would  aomewLat  increase  the  distance  tariff  differentials 
shown  above  for  the  Illinois  Central  and  work  a  decrease  in  the 
distance  tariff  differentials  of  the  Burlington,  Cedar  Rapids  & 
Northern ;  but  if  short-line  distances  are  to  govern  the  rates 
rather  than  actual  distances  over  the  lines  carrying  the  traffic, 
it  is  requisite  that  a  common  basis  of  arriving  at  the  differentials 
should  he  employed. 

IX,  Differentials  based  according  to  the  C,  M.  &  St.  P.  dis- 
tance tariff  (which  results  practically  the  same  as  that  of  the 
Northwestern),  and  the  present  differentials  as  shown  in  the  fore- 
going tables  for  the  several  lines,  are  compared  below  in  the 
order  of  actual  distances,  commencing  with  the  station  nearest  to 
Milwaukee : 


TABLE  1  (C.  4  N.  W.)  STATIONS. 


DiQereQtiak 

Council  Bluffs  Line. 

D.  M.  &  Sioui 
Cilj  Line, 

la.  A  Dak.  Line. 

Pfesenl. 

5 

5i 

6i 

7   7 

7 
31 

SI 

ai 

3 

G 
8 

6 

7 

% 

e 

4 

S 

Sit 

7 

" 

6 

6 

S 
6 

e 

Dislance 
Tariff. 

21 

a 

3 

2*3) 

5 

TABLE  3  aLL.  CENT.)  STATIONS. 


Differenlials. 

Eioui  City  Line.           ' 

Bioux  Falia 
Line. 

Present. 

1 

3 

8 

4 

5   7 

S 

a 

6 

7 

7i 

« 

7 

6 

8 

7  7 

Dietacce 

Tarifl. 

a 

2 

8 

31 

314 

4 

41 

5 

8* 

=! 

^ 

7 

6 

6 

Bm 
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TABLE  8  (B.  0.  R  A  N.)  STATIONS. 


Differentials. 

Vinton  to  Sioux  Falls. 

Present 

0 

1 

1 
1 

u 

1 

2  8 

8 
4 

4 
4i 

5 

4i 

5 
5 

6 

4i 

7 
5 

7  7 
4i5i 

7 
6 

8 
6 

8 

8 
6 

8 
6 

7 

Distance 
Tariff. 

«i 

TABLE  4  (CHIC,  MIL.  &  ST.  P.)  STATIONS. 


Iowa  &  Dakota  Diyision. 

Differentials. 

To  Running  Water. 

To  Chamber- 
lain. 

Present. 

8 
5 

4 

5 

5i 

6 

5i 

7 
5 

6 
5 

7 
6 

8 
5i 

7 
5i 

7 
5i 

6 

4 
5i 

2i 
6 

8 
6 

2 

5i 

4 
5i 

7 
6 

6i 
5i 

5 
64 

4 

4 

Distance  Tariff. 

64 

TABLE  4-a  (CHIC,  MIL.  A  ST.  P.)  STATIONS, 


Differentials. 

Southern  Minnesota  Division. 

Present. 

6 

7 

6 

7i 

5i 

7 

7i 

8 

7 

9 

8 

7 
7i 

8 
7 

8i 
7 

8 
7 

8 

7i 

9 

7 

7 
7 

6i 
7 

6 

7 

6 
7 

Distance  Tariff. 
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X.  Adding  these  distance  tariff  differentials  to  the  rates 
to  Minneapolis,  to  make  Milwaukee  rates,  would  produce 
the  relative  rates  to  botli  cities  shown  below.  Stations  are  named 
in  order  of  nearest  distance  on  same  line  to  Milwaukee,  and  for 
convenient  comparison  rates  to  Milwaukee  are  also  given : 

CHICAGO  &  NORTHWESTERN. 


Council  Blupfb  Line. 

Ames 

Ontario 

Midway 

Boone 

Ogden 

Grand  Junction 

Jefferson 

Scran  ton 

Deb  Moinbs  &  Sioux  Citt 
Line. 

.Jewel  Junction. 

Stanhope 

Dayton 

Lohrville 

Lake  City 

Auburn 

Iowa-Dakota  Line. 

Eagle  Grove 

Thor 

Dakota  City 

Bradgate 

Rolfe 

Havelock 

Laurens .-..--. . 

Marathon 

Sioux  Rapids 


To  Milwaukee. 


Rates. 


80 

2(H 

2U 
22 

22 

22 

22i 

22i 


20 

21 

22 

22i 

23 

28 


20 

2(4 

21 

2U 
22 

22 

22 

22 

22 


Distance 
Differential  Rates. 


m 
m 

17 

m 
m 

m 

21i 


18 

m 
m 

19 

m 

21 


m 
m 
m 

21 
21 
21 
21 


To  M1NNEAPOLI& 


Rates. 


15 

15 
15 
15 
15 
15 
16 
18 


16 
15 
15 
15 
16 
17 


15 
15 
15 
15 
15 
16 
16 
16 
16 
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ILLINOIS  CENTRAIi. 


To  MiLWAUKEB. 

To  MiNNBAPOLIS. 

Rates. 

Distance 
Differential  Rates. 

Rates. 

Cedar  Falls 

16 
17 
18 
19 
20 
22 
22 
23 
23 

17 

17 

18 

18i 

18i 

19 

21 

21i 

22 

15 

AplingtoD 

Williams 

15 
15 

Blairnbur^ ,... 

15 

Webster  City 

15 

Fort  Dodge 

15 

Manson 

17 

FoDda 

17 

Cherokee 

17 

Le  Mars 

25 
25 

24i 
24 

18 

Sioux  City 

18 

Larabee. 

23 
24 
25 
25 
25 
25 

22i 
24 
28 
28 

24i 

17 

Archer 

17 

Matlock 

17 

Rock  Rapids ... 

17 

Rowena . 

18 

Sioux  Falls 

18 
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Vinton 

Dysart 

Traser 

Keinbeck 

Dows 

Oaltville 

Clarion 

Goldfleld  ... 
LiTcrmore  .. 
West  Bend.. 
Erometsburg 
Estberville.. 
Spirit  Lake.. 
Lake  Park  . . 
Ocheyedan . . 
Little  Ro<k  . 
Rock  Rapids 
Larch  wo4)d  . 
Sioux  Falls. . 


To  MiLWAUKBB. 

To  MiNNBAPOL   \ 

Rates. 

Distance 
Differential  Rates. 

Rates. 

15 

16 

15 

16 

16 

15 

16i 

16 

15 

17 

m 

15 

18 

18i 

15 

18 

19 

15 

19 

m 

15 

20 

m 

15 

20 

20 

15 

21 

m 

15 

22 

20 

15 

22 

19i 

15 

22 

20i 

15 

22 

21 

15 

24 

22 

16 

24 

22i 

16 

25 

23 

17 

25 

23 

17 

Lo 

m 

18 

604 
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CHICAGO.  MILWAUKEE  &  ST.  PAUL. 


Iowa  &  Dakota  Division. 

Mason  City 

GarDer 

Britt 

Algona 

Emmetsburg 

Spencer 

Sanborn  

Rock  Valley 

Canton 

Parker 

Freeman 

Menno 

Scotland 

Springfleld 

Tyndall 

Running  Water 

Brldgewater 

Mitchell 

Plankinton. 

Kimball 

Chamberlain 

Southern  Minnesota  Div. 

Rampey 

Albert  Lea 

Armstrong 

Evans 

Wells 

Winnebago  City 

Fairmont 

Jackson - 

Fulda  

Edgerton 

PipeRtone - 

Colman 

Madison 

Howard 

Artesian 

Woonsocket 


To  MlLWAXTKBE. 


Rates. 


17 
19 
20 
21 
22 
22 
24 
25 
25 
27 


27 

27 

27i 

29 

28 

30 


27 

27i 

28i 

80 

31 


16 
17 
17 
19 
20 
22 
22 
23 
24 
25 
25 
27 
27 
27 
27 
27 


'Distance 
Differential  Rates. 


19 

20i 

20i 

20i 

20 

21 

22 

22i 

23} 

25i 


27i 

28i 

81 

82 

8li 

8U 


26 
26i 
29i 
S2i 


17 

m 

19 

m 

19 

21 

22} 

22 

22i 

24 

25 

27 

271 

28 

28 


To  Minnkapolib. 


Rates. 


14 
15 
16 
15 
15 
16 
17 
17 
18 
20 


2U 

23 

25 

S6 

26 

26 


20 

21 

231 

26 

27 


10 
11 

Hi 

12 

18 

18 

15 

15 

16* 

17 

17 

18 

80 

20} 

21 

81 


XL  Under  the  distance  tariffs,  wliere  the  difference  in  distanod 
as  shown  in  the  sliort-line  tables  is  the  same  for  several  stations, 
tlie  rates  so  produced,  and  consequently  the  differentials  thereby 
obtained,  may  vary  somewhat  because  the  distanoes  Ofled    are 
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mnltiples  of  10  or  20  miles,  and  because  the  distance  tariff  contains 
snbstantiallj  the  following  rule :  For  distances  under  200  miles 
when  the  exact  distance  is  not  shown  in  the  tariff,  use  the  next 
greater  distance  and  rates — For  over  200  miles,  use  the  nearest 
distance  named  in  the  tariff — Where  the  distance  for  which  the 
rate  is  desired  is  midway  between  distances  stated  in  the  tariff, 
use  the  next  greater  distance.  Under  this  rule  a  slight  variation 
in  the  distance  may  cause  a  change  m  the  rate.  These  considera- 
tions, together  with  the  fact  that  the  stated  short-line  distances 
do  not  invariably  increase  with  distance  over  the  particular  de- 
fendant line,  account  for  the  various  lower  longer-distance  rates 
produced  by  applying  the  distance  tariff. 

XII.  On  the  Chicago  &  Northwestern  there  are  substantially 
only  five  differences  in  distance  as  between  the  two  destination 
points:  65,  106,  133,  160,  and  194  miles,  affording  common 
differentials  in  rates  based  on  the  distance  tariff  of,  respectively, 
2i  cents,  Ames  to  Boone,  inclusive ;  Si  cents,  Ogden  to  Stanhope, 
inclusive ;  4  cents,  Dayton  to  Auburn,  inclusive ;  4^  cents,  Eagle 
Grove  and  Thor ;  and  4^  cents,  Dakota  City  to  Sioux  Rapids, 
inclusive.  This  discards  any  higher  differential  for  like  differ- 
ences in  distance. 

On  the  Illinois  Central,  combining  stations  from  which  the 
differences  in  distance  to  the  two  cities  are  not  greatly  at  variance 
and  having  due  regard  to  differentials  shown  by  the  distance 
tariff,  gives  a  2  cent  differential  at  Cedar  Falls  and  Aplington ; 
a  3  cent  differential  at  Williams,  Blairsburg  and  Webster  City ;  a 
4  cent  differential  Fort  Dodge  to  Fonda ;  a  4J  cent  differential 
Cherokee  to  Larabee ;  a  6  cent  differential  beyond  Larabee  to  and 
including  Rowena;  and  6^  cents  at  Sioux  Falls.  On  the  Sioux 
City  Line  for  Cherokee  the  indicated  differential  is  6  cents. 

On  the  Burlington,  Cedar  Rapids  &  Northern,  following  the 
same  course,  there  would  result  differentials  of  1  cent,  Vinton 
to  Traser ;  2^  cents  at  Rein  beck ;  3^  cents  at  Dowsand  Oaltville ; 
4i  cents,  Clarion  to  Estherville,  inclusive;  5^  cents  at  Spirit 
Lake ;  6  cents,  Lake  Park  to  Larch  wood  ;  and  6^  cents  at  Sioux 
Falls. 

On  the  Iowa  and  Dakota  Division  of  the  Chicago,  Milwaukee 
&  St.  Paul,  there  are  a  number  of  stations  from  which  the 
differences  in  distance    are  substantially  the    same,    and    the 
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following  differentials  would  result :  5  cents,  Mason  City  to  San- 
bom,  inclusive ;  oii  cents,  Rock  Valley,  via  Parker  to  Rniiuing 
Water,  and  to  Mitchell,  inclusive;  Plankiuton,  Kimball,  and 
Cliflmlierlain,  6  cents. 

On  the  SouthernMinnesotaDivisionof  the  Chicago,  Milwaukee 
&  St.  Paul,  there  are  also  various  etatiooe  with  like  differences  in 
distance  to  the  two  destinations,  but  the  distance  tariff  gives  as 
low  a  differential  for  Woonaocket.  the  most  distant  station,  as  for 
Banisey,  the  nearest  shipping  point,  and  several  other  intermedi- 
ate stations  would  also  have  a  like  relation  nnder  that  tariff,  thns 
indicating  that  all  the  stations  on  that  division  should  have  the 
same  differential,  namely  7  cents. 

These  figures  may  not  be  entirely  accurate  in  every  instance, 
but  they  illustrate  the  change  in  differentials  which  would  be  pro- 
duced by  applying  the  interstate  distance  tariffs  of  the  Milwaukee 
and  Northwestern  systems  to  the  short-line  mileage  from  varioas 
points  of  wheat  production  to  the  two  cities  in  question. 

XIII.  There  are  a  number  of  places  from  which  the  rates  of 
the  defendants,  or  some  of  them,  are  higher  on  wheat  than  on 
flour.  These  places  are  all  nearly  south  of  Minneapolis,  the  most 
southerly  being  Marble  Rock  in  Iowa,  a  little  south  of  the  latitude 
of  Milwaukee,  and  they  are  situated  in  a  territory  extending  some 
50  or  60  miles  from  east  to  west.  There  is  nothing  to  indicate 
that  this  lower  rate  on  flour  is  any  advantage  to  Minneapolis,  but 
it  appears  to  be  in  a  greater  or  less  degree  prejudicial  to  Milwankee. 

XIV.  The  State  of  Wisconsin  was  formerly  a  great  wheat^pro- 
xlucing  region,  but  in  more  recent  years  it  has  become  a  relatively 
less  important  factor  in  the  wheat  supply  of  Milwaukee.  With 
the  development  of  that  section  of  the  country  the  wheat-growing 
area  has  rapidly  extended  to  the  west  and  north,  and  is  now 
located — bo  far  as  concerns  the  controversy  in  this  case — in  the 
territory  west  of  the  Mississippi  River.  The  districts  lying  wwt 
*nd  north  of  Minneapolis  liavu-  greatly  increased  in  importance  as 
sources  of  wheat  supply  for  Minneapolis  and  Lake  Superior  porta, 
and  even  Milwaukee  has  come  to  be  largely  dependent  upon 
wheat  raised  north  of  the  State  of  Iowa.  So  far  as  this  change 
has  brought  Minneapolis  relatively  nearer  to  the  principal  centers 
of  wheat  production,  it  has  resulted  in  an  advantage  of  location 
which  that  city  is  entitled  to  enjoy. 
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The  amount  of  flour  produced  at  Minneapolis  and  Milwaukee 
respectively  for  a  series  of  yeans  beginning  with  1887,  and  their 
relative  importance  in  the  production  of  this  commodity,  are  shown 
by  the  following  statement : 


PRODnCnON  IK  BBT.8. 

Year 

Milwaukee. 

Minneapolis. 

Percentage  of  Milwaukee  pro- 
duction to  that  of  MinneapoliB. 

1887. 

1.214.648 

6,574.900 

18.5 

1888. 

1.425.258 

7,056,680 

20.1 

1889, 

1.266.226 

6.088,805 

20.7 

1890. 

1.897  039 

6,988  830 

20 

1891. 

1.826,758 

7,877.984 

28.2 

1892. 

2,117.009 

9.750,470 

21.7 

189:^, 

1.850,823 

9.377.6:^5 

19.7 

1894. 

1,576.058 

9  4(>0  5:J5 

16.7 

1895, 

1,532,510 

10,581,635 

14.5 

It  appears  from  these  figures  that  the  flour  output  of  Milwaukee 
as  compared  with  that  of  Minneapolis  has  considerably  fallen  off, 
especially  in  the  last  two  or  three  years.  While  other  causes 
have  doubtless  contributed  to  this  result,  the  inference  is  fairly 
warranted  that  the  relatively  diminishing  product  of  Milwaukee 
is  due  in  some  measure  to  the  relative  rates  on  wheat  which,  as 
between  the  two  cities,  is  not  altogether  just  to  Milwaukee. 

XV.  The  foregoing  statement  and  analysis  of  facts  in  this  case 
justify  the  further  finding  that  the  rates  under  consideration — in 
some  instances  and  in  varying  degrees  from  different  points — un- 
justly discriminate  against  and  are  unduly  prejudicial  to  Mill 
waukee.  The  extent  to  which  these  rates  are  found  to  be 
unlawful,  and  the  principle  or  basis  upon  which  we  believe  they 
should  be  readjusted,  will  be  presently  indicated. 

It  is  not  deemed  necessary  to  make  any  findings  as  to  through 
rates  on  wheat  and  flour  to  the  Atlantic  seaboard.  The  lines 
carrying  trafiic  from  Milwaukee  and  Minneapolis  to  eastern  des- 
tinations are  not  parties  to  this  proceeding,  and  it  is  not  per- 
ceived that  such  through  rates  have  any  material  bearing  upon 
the  matters  now  open  to  determination. 


The  conclusions  to  which  we  are  led  by  a  consideration  of  these 
facts  may  be  briefly  stated.     In  our  judgment  the  comparative 
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reasonablenees  of  rates  to  Milwaukee  and  Afinneapolifl,  eo  far  af 
diBlaiice  ie  controlling,  should  be  tested  by  distance  over  the 
eliortest  available  routes,  rather  than  those  over  which  the  traffic 
ie  or  may  be  actually  curried ;  and  upon  tins  point  the  position  of 
the  defendants  is  enstained.  It  eeems  plain  that  the  effective 
diatance  of  any  market  from  a  given  point  of  supply  is  the 
shortest  distance  by  which  that  market  can  be  reached  by  exist- 
ing and  practicable  lines  of  transportation.  For  example,  the 
distance  from  Sioux  Falls  to  Minneapolis  by  the  sliorteet  avail- 
able route  is  240  miles  as  against  503  miles  by  the  most  direct 
line  to  Milwaukee.  The  fact  that  more  or  less  wheat  is  hauled 
from  Sioux  Falls  to  Minneapolis  over  a  circuitoiiB  route  of  45^ 
miles  does  not  increase  the  commercial  distance  between  the  tw<.' 
places,  nor  should  it  deprive  Minneapolis  of  its  relative  nearness 
to  Sioux  Falls. 

The  complainant,  however,  argues  vrith  much  eamestnees  that 
if  carriers  operating  a  circnitous  route  elect  to  compete  with  car- 
riers having  a  direct  route,  the  rates  which  the  former  make  to 
engage  in  such  competition  (meaning  thereby,  as  we  understand, 
the  rates  per  ton  per  mile)  constitute  a  rule  or  baeis  of  rate-making 
to  which  their  other  rates  should  conform.  It  seems  a  sufficieat 
answer  to  tins  contention  to  point  out  that,  if  such  a  rule  were 
applied,  the  result  wonid  be  either  (1)  to  put  a  stop  to  the  com- 
petition of  the  longer  routes  against  the  shorter,  which  would 
deprive  many  shippers  of  the  choice  of  cai-riers  and  of  markeU. 
or  (2)  if  the  competition  (in  this  case)  oi  the  longer  routes  con- 
tinued at  the  rates  fixed  by  the  short  lines  to  Minneapolis,  and 
the  rates  to  Milwaukee  were  brought  into  adjuBtment  with  them 
by  reduction,  the  effect  would  be  to  give  Milwaukee  an  advantage 
which  is  not  justified  by  its  relative  distance  from  the  points  of 
wheat  production. 

On  this  Liranch  of  the  case  we  feel  warranted  in  holding  thai 
for  the  purpose  of  comparing  differentials  in  rates  from  the  same 
place  of  shipment  to  two  different  markets,  situated  as  are  Mil- 
waukee and  Minneapolis  witli  reference  to  the  various  sources  of 
wheat  supply  in  question,  the  distances  by  the  shortest  available 
routes  are  the  proper  distances  on  which  to  base  the  comparison. 

This  conclusion,  however,  does  not  wholly  remove  thegrouods 
of  complaint  in  this  case.     Tested  by  short-line  mileage  the  ei- 
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itting  differentialB  in  many  instances  are  unfair  to  Milwankee  and 
give  an  nndne  preference  to  Minneapolis.  This  seems  manifest 
from  an  examination  of  the  findings.  Whatever  may  have  been 
the  origin  of  these  differentials  they  do  not  appear  to  be  arranged 
upon  any  intelligible  plan,  nor  do  they  accord  with  the  theory 
advanced  by  defendants.  They  are  frequently  inconsistent  witii 
each  other,  and  there  is  no  explanation  of  the  varying  and  some- 
times surprising  differences  in  rates  for  practically  the  same 
differences  in  distance.  We  think  that  relative  justice  to  Mil- 
waukee requires  some  readjustment  of  these  rates,  and  that  such 
a  readjustment  can  be  made  without  hardship  to  the  carriers  and 
without  serious  disturbance  of  the  relations  between  the  various 
lines  interested  in  this  traffic 

For  this  purpose  we  believe  that  the  distance  tarifib  now  in  use 
by  the  defendants  furnish  a  reasonable  and  practicable  basis. 
Unless  there  is  some  objection  not  disclosed  by  the  record,  and 
not  otherwise  brought  to  our  attention,  we  see  no  reason  why 
these  distance  tarifb — applied  to  short-line  mileage  from  the 
various  shipping  points  to  Milwaukee  and  Minneapolis — would 
not  result  in  fair  and  just  differentials.  The  findings  show  how 
this  rule  would  operate  at  the  stations  named  and  indicate  the 
changes  that  would  be  effected  by  its  general  application. 

It  is  not  proposed  that  these  distance  tariffs  shall  be  used  for 
the  purpose  of  making  rates  either  to  Milwaukee  or  Minneapolis, 
but  only  for  the  purpose  of  providing  equitable  differentials. 
The  addition  to  the  present  Minneapolis  rates  from  the  various 
points  in  question  of  just  and  reasonable  differentials  would  give 
just  and  reasonable  rates  for  Milwaukee.  There  may  be  special 
conditions  not  perceived  by  us  which  would  prevent  the  adoption 
of  this  rule  in  some  cases,  but  from  the  facts  and  circumstances 
now  within  our  knowledge  it  seems  a  just  and  feasible  basis  of 
readjustment 

We  are  of  the  opinion,  however,  that  such  a  readjustment 
ahould  be  confined  to  the  territory  south  of,  but  including  the 
various  points  on,  the  Southern  Minnesota  division  of  the  Ohicago, 
Milwaukee  &  St  Paul  system.  This  is  partly  because  the  com- 
plaint has  been  conditionally  withdrawn  since  the  hearing  as  to 
points  lying  north  of  the  line  mentioned,  but  more  especially  for 
the  reason  that  otherwise  there  might  be  some  confiict  or  inter- 
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fereoce  with  the  rates  establielied  nnder  a  deciraon  of  the 
CoiumiBBioQ  respecting  relative  rates  on  wheat  to  Minneapolis 
and  Dulutli.  {Chamber  of  GomTneroe  of  Minneajjolia  v.  Great 
Northern  E.  Co.  5  I.  C.  C.  Hep.  571,  4  Inters.  Com.  Rep.  230., 
The  readjustment  which  resulted  from  that  proceeding  appeai^ 
to  have  been  fairly  satisfactory  to  the  carriers  and  locaiitiei- 
concerned  and  should  not  he  disturbed  by  any  ruling  in  thii 
case. 

There  is  ao  underlying  feature  of  this  controversy  which  wc 
have  not  overlooked.  The  competition  between  places  ami 
between  carriers  throughout  the  whole  territory  in  queetion  is  of 
a  double  character.  Minneapolis  has  various  railroads  reaching  into 
this  wheat  producing  region  which  are  competing  with  each  other, 
Milwaukee  has  various  railroads  leading  into  the  same  region 
which  likewise  compete  with  each  other.  Besides  this  ordioarjr 
form  of  railroad  competition,  there  is  competition  between  the 
railroads  as  a  whole  that  lead  to  Minneapolis  on  the  one  hand  and 
those  on  the  other  hand  that  lead  to  Milwaukee.  The  effects  of 
this  latter  competition  are  apparent  in  this  case.  The  elements 
of  the  group  of  roads  leading  to  Minneapolis  (except  theChicagu, 
Milwaukee  &  St  Paul)  have  no  direct  interest  in  and  owe  no 
duty  to  Milwaukee ;  and  with  the  same  exception  the  roads  lead' 
ing  to  Milwaukee  have  no  direct  interest  in  and  owe  no  durt  te 
Minneapolis.  The  Burlington,  Cedar  Rapids  &  Northern  has  an 
interest  in  both  places  though  it  reaches  neither  of  them.  Be- 
tween the  two  groups,  considering  each  as  a  whole,  there  is  » 
clear  diversity  of  interest.  It  is  obvious  that  any  reduction  of 
rates  by  the  carriers  to  Milwaukee  can  be  met  by  a  corresponding 
reduction  by  the  carriers  to  Minneapolis.  In  other  words,  tlie 
latter  have  it  in  their  power,  if  they  see  fit,  to  maintain  the 
present  differentials  because  they  are  legally  free  to  make 
the  same  changes  in  Minneapolis  rates  as  the  former  may  make  in 
Milwaukee   rates. 

Nevertlieless  we  conceive  it  to  be  our  dnty,  if  convinced  thai 
justice  so  requires,  to  condemn  the  present  relation  of  rates  be- 
tween these  cities,  and  to  indicate  the  basis  upon  which,  in  oar 
judgment,  those  rates  should  be  readjusted.  This  we  have  done 
in  the  facts  found  and  views  expressed  in  this  report,  which  niav 
be  summarized  as  follows: 
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That  the  differentials  now  maintained — ^in  many  instances  and 
in  varying  degrees  at  different  points — give  Minneapolis  an  mi- 
dne  and  unreasonable  preference  and  advantage,  and  snbject 
Milwaukee  to  nndne  and  unreasonable  prejudice  and  disadvant- 
age- 

That  just  and  reasonable  differentials  would  be  obtained  by 

applying  the  interstate  distance  tariffs  of  the  defendants  to  the 
short-line  mileage  from  the  several  points  of  shipment  to  Milwau- 
kee and  Minneapolis,  respectively.  For  this  purpose,  and  be- 
cause a  uniform  basis  seems  to  be  necessary,  the  distance  tariffs  of 
the  Chicago  &  Northwestern  and  Ohicago,  Milwaukee  &  St 
Paul  roads  (which  are  practically  identical)  should  be  used  by  all 
the  defendants. 

That  just  and  reasonable  rates  to  Milwaukee  would  be  made 
by  adding  the  differentials  so  obtained  to  the  rates  from  time  to 
time  in  force  to  Minneapolis,  and  that  any  higher  rates  to  Mil- 
waukee would  be  relatively  unjust  and  unreasonable  to  that 
city. 

That  such  differentials  and  rates  should  be  made  and  applied 
from  the  various  shipping  points  on  and  south  of  the  Southern 
Minnesota  division  of  the  Chicago,  Milwaukee  A  St  Paul  road. 

That  such  readjustment  of  differentials  and  rates  should  apply 
to  the  transportation  of  wheat  and  other  kinds  of  grain  from  the 
several  points  in  the  territory  last  above  mentioned  to  Minneapo- 
lis and  Milwaukee. 

That  the  charging  of  a  higher  rate  on  wheat  than  on  flour,  for 
the  same  distance  and  over  the  same  line,  is  an  unjust  discrimina- 
tion, and  that  the  tariffs  of  the  defendants  should  be  revised,  as 
may  be  necessary,  so  that  the  rates  on  wheat  shall  not  in  any  case 
between  the  same  points  and  on  the  same  line,  exceed  the  rates 
on  flour. 

But  under  such  circumstances  as  are  disclosed  in  this  case  the 
authority  of  the  Commission,  as  that  authority  has  been  defined 
and  restricted  by  the  Supreme  Court,  does  not  permit  us  to 
require  the  afiirmative  action  contemplated  in  the  foregoing 
summary.  We  can  only  adjudge  and  determine  that  the  rates 
now  maintained  by  the  defendant  carriers,  based  on  existing 
differentials,  for  the  transportation  of  wheat  and  other  grains 
from  points  on  and  south  of  the  southern  Minnesota  division  of 
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the  Chicago,  Milwaukee  &  St.  Paul  Railway  to  the  city  of  Mil- 
waukee, 60  far  £18  such  rates  conflict  with  the  views  expressed  in 
this  report  and  opinion,  are  unjust  and  unreasonable  as  compared 
with  rat^s  on  like  traffic  from  the  same  territory  to  the  city  of 
Minneapolis,  and  give  undue  and  unreasonable  preference  and 
advantage  to  Minneapolis  and  subject  Milwaukee  to  undue  and 
unreasonable  prejudice  and  disadvantage ;  that  the  charging  in 
any  case  of  a  higher  rate  on  wheat  than  on  floar  between  the 
same  points  and  on  the  same  line  is  unjust  discrimination  and 
unlawful;  and  that  the  defendant  carriers  cease  and  desist  from 
charging,  collecting  or  receiving  the  rates  herein  and  hereby 
held  and  declared  unjust  and  unlawful  within  a  reasonable  time 
from  this  date,  and  not  later  than  the  first  day  of  Mftroh|  1898. 
An  order  will  be  entered  accordingly. 
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CATTLE  RAISERS'  ASSOCIATION  OF  TEXAS 

V. 

FORT    WORTH   &   DENVER  CITY  RAILWAY    COM- 
PANY and  Others. 


Decided  January  20,  1898, 


1.  The  Chicago  Live  Stock  Exchange,  a  corporation  whose  members  are  per- 
sons engaged  in  the  sale  of  live  stock  upon  commission  at  Chicago,  and 
the  object  of  which  is  to  promote  the  interests  of  its  members  in  the  sale 
of  such  live  stock,  may  under  section  18  of  the  Act  to  Regulate  Commerce 
maintain  a  proceeding  to  correct  an  unreasonable  freight  rate  upon  live 
stock  from  various  points  to  Chicago;  and  this,  notwithstanding  that  oer- 
tain  by-laws  and  proceedings  of  the  corporation  are  in  violation  of  that 
statute  of  the  United  States  commonly  known  as  the  anti-trust  law. 

2.  The  defendant,  the  Union  Stock-Tards  &  Transit  Company,  having  the 
option  under  its  charter  of  becoming  a  common  carrier  or  not,  elected  to 
and  did  become  such  carrier  for  dead  freight  to  and  from  the  lines  of  other 
carriers  in  the  city  of  Chicago,  but  it  did  not  so  elect  to  engage  in  the  car- 
riage of  live  stock  between  such  lines  and  its  stock-yards  in  Chicago.  It 
imposes  a  trackage  charge  on  other  defendants  for  the  use  of  its  tracks  in 
the  transportation  of  live  stock  to  and  from  the  stock-yards,  and  such 
transportation  is  conducted  wholly  by  such  other  defendants.  Held,  That 
the  Stock- Yards  Company  is  not  a  common  carrier  engaged  in  the  trans- 
portation of  live  stock  within  the  meaning  of  section  1  of  the  Act  to  Regu- 
late Commerce,  and  is  therefore  not  subject  to  regulation  in  this  proceeding. 

%,  Defendant  common  carriers  undertake  to  carry  live  stock  through  differ- 
ent States  to  the  Union  Stock- Yards  in  Chicago,  and  until  delivery  is  made 
at  such  yards  the  live  stock  is  interstate  commerce  and  subject  to  the  Act 
to  Regulate  Commerce. 

4  When  carriers  forming  a  through  line  and  dividing  the  through  rate  also 
designate  a  certain  rate  for  performance  of  a  particular  service,  and  it 
appears  in  proof  that  but  one  of  the  carriers  is  responsible  for  or  interested 
in  the  latter  charge,  it  is  proper  on  complaint  to  deal  with  that  particular 
carrier  and  that  particular  rate,  irrespective  of  the  other  rates  which  make 
up  the  aggregate  charge. 

0.  Section  2  of  the  Act  prohibits  unjust  discrimination  between  individuals 
throuu!i  (barging  difTerent  rates  for  like  service  under  substantially  similar 
circumstances  and  conditions,  and  does  not  prevents  railroad  company 
from  absorbiog  a  terminal  charge  on  live  stock  in  one  market  and  exact- 
ing such  a  charge  for  terminal  service  in  another  city  which  is  reached 
by  a  diderent  line, 
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6.  The  tmpoBiiig  by  a  carrier  of  a  [ernimnt  charge  at  one  live  stock  nurkM, 
while  It  rli)cs  mil  iniposi;  a  Bimi'ftr  charge  at  anollier  compeliog  markot,  ii 
not  necMsnrily  an  undue  preference  under  the  ilcl  BcclioD  of  the  Act. 

7.  Nor  fs  the  imposition  at  some  localiij  of  &  lermlnal  charge  upon  !J?e«tock, 
while  DO  aimllar  charge  la  imposed  upon  dead  freight,  necesearilj  ■  diterlmi 
DKtloD,  under  the  Sd  section,  against  live  etoch  and  id  t^vor  of  dead  freigbL 

e.  While  Ibe  decision  of  the  United  Slates  Circuit  Court  of  Appeals  upon  Um 
saroe  set  of  facts,  but  not  between  the  iwme  parties,  has  not  Ibe  lecbnica) 
effect  of  a  previous  adjudicalion,  it  ought  to  be  and  is  coosidervd  in  this 
caee  conclusive  upon  the  Commission  us  lo  the  quesliona  inTolved  toil 
decided. 

9.  Live  Btock  shipped  to  Chicago  is  nece^ssrilj'  delirered  for  markdlDg  U 
the  yurds  of  the  Union  Block-Yards  &  Transit  Conipaoy.  In  reachiae  ill 
destination,  carloads  of  live  slock  pass  over  Ibe  tracks  of  that  cocnptnj. 
which  conned  the  various  llnea  of  the  defendants  with  Its  yards.  For 
many  years  the  Union  Stock-Yards  &  Transit  Compaoy  has  given  the  uh 
of  Its  tracks  tor  this  purpose,  and  ihedefendantsbave  performed  the  service 
of  moving  without  charge.  Beginning  June  1,  18S4,  Ibe  stock-yards  im- 
posed a  trackage  charge  upon  each  car  moving  In  or  out.  TtaereupoD  llif 
Tsrlniis  defendants  agreed  to  and  did  impose  and  collect  a  lermina]  cbugi 
of  tS  per  car  for  the  swjicliing  of  all  cars  of  live  stock  lo  Ibe  stock  yanli. 
In  addiLlnn  to  the  regular  Cbi(;>igo  rate,  JIM,  that  upon  the  circumslaocc) 
of  this  case  the  deleudauls  might  reimburse  Ibemselves  for  the  iracksgc 
charge  imposed  by  the  Union  Btock- Yards  &  Transit  Company,  but  tlul 
they  ought  not  to  exact  any  compensation  for  iheir  services  which  Ibrj 
previously  rendered  gratuitously,  and  that  the  imposilinn  of  more  Iban  fl 
per  car  as  such  terminal  charge  on  live  stock  was  in  violation  of  tecliofi  1 
of  the  Act  to  liegulate  Commerce. 

10,  The  r.BEe  Is  continued  upon  the  question  of  reparation,  for  proof  of  dun 
ages  hy  members  of  Ihe  complainiog  Cattle  llaisers'  Apscciation.  all  quei- 
tloDS  OS  to  such  reparation  being  reserved  until  such  proof  is  made. 


Macl-ock,  Cowen  <fe  Burnei/  and  W.  V.  2f^eiclin,  for  compUinftnl. 

T,  W.  7'omltnson  for  Cliioftgo  Live  Stock  Exelianpe, 

M.  A.  Spoonla  for  Ft.  WoilJi  &  Denver  City  Ity.  Co.  ud 
Sonthern  Paeiiic  Cotnpaiiy. 

Gardiner  Lathrop,  E.  D.  Kenna  and  liohert  Dunlap,  for  A., 
T.  »fe  S.  F.  Kj.  Co.  and  Gulf.  Colorado  &  8.  F6  Ry,  Co. 

James  Hagerv\an  for  Missouri,  Kaiieas  &  Texas  Ry.  Oo. 

Robert  Mather  for  C.  R.  I.  &  P.  Ry.  Co. 

George  R.  Peck  and  O.  B.  Keder,  for  the  C.  M.  &  St.  Pant 
Ry.  Co. 

lloyd   W.  Bowers  for  Chicago  &  Northwestern  System. 

Thomas  Wilson  for  Chicago,  St.  Paul,  Minn.  &  Omalia  Ky.  Cft 
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F.  B.  Kellogg  for  Chicago  Great  Western  By.  Oo. 

John  M.  Harlan  for  Honston,  Texas  Oentral  By.  Oou  and 
Southern  Pacific  Ca 

WUliam  Brovm  for  Ohicago  &  Alton  B.  B.  Oo. 

J.  W.  Blythe^  C.  M.  Da/wea  and  0.  M.  8peno$r  for  Ohioago^ 
Burlington  &  Qnincy  System. 

S.  F.  Andrews  for  Illinois  Central  B.  B.  Ooi» 

Oeorge  B.  BumeU  for  Wabash  B.  B.  Co. 

F.  B.  Baboook  for  Union  Stock-Yards  &  Transit  Oompaaj. 


iK'.Ki; 


BSPOBT  AND  OPIinOK  OF  THB  Ooi 

Pboutt,  Oammiesionor: 

The  complaint  in  this  matter  alleges :  That  the  complainant 
is  an  association  composed  of  the  owners  and  prodncers  of  cattle 
in  the  States  of  Texas,  Kansas,  Montana,  North  Dakota,  South 
Dakota  and  Indian  Territory;  that  its  different  members  are 
continually  engaged  in  the  shipment  of  cattle  and  other  U^e 
atock  from  various  points  in  the  above-mentioned  States  to 
Chicago,  111.,  over  the  lines  of  the  defendants,  and  that  this  pro- 
ceeding is  brought  by  the  complainant  on  behalf  of  its  own  mem- 
bers and  other  persons  interested  in  the  shipment  of  live  stock 
from  various  points  in  the  above-named  States  to  Chici^^. 

That  the  defendants,  with  the  exception  of  the  Union  Stock- 
Yards  &  Transit  Company,  are  common  carriers  engaged  in  the 
interstate  transportation  of  live  stock  from  various  points  in  the 
above-named  States  to  Chicago  under  such  circumstances  as  ren- 
der them  subject  to  the  Act  to  Regulate  Commerce. 

That  the  Union  Stock- Yards  &  Transit  Company  now  owns 
and  for  many  years  has  owned  extensive  yards  and  other  facilities 
for  the  unloading,  storing  and  marketing  of  cattle  in  the  city  of 
Chicago,  and  that  these  yards  have  become  by  the  action  of  the 
Union  Stock- Yards  &  Transit  Company  and  the  various  railroad 
companies  centering  at  Chicago,  including  the  defendants,  the 
general  depot  for  the  unloading  of  live  stock  at  Chicago,  and 
that  tJie  defendants  hold  out  to  the  public  the  said  UnioK  Stock- 
Yards  as  their  live  stock  depot  in  that  city;  tliat  until  about 
June  1st,  1894,  the  defendants  had  always  transported  cars  of 
live  stock  to  the  Union  Stock- Yards  without  any  other  charge 
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than  the  published  throagh  rate  to  Chicago,  but  tliat  on  or  abort 
said  June  lat,  1894,  all  the  defendante  arbitrarily  imposed  a 
charge  of  $'2.00  per  car  upon  all  carload  Bhipments  to  the  Union 
Stock-Yards  over  and  above  the  regular  published  Chicago  rate, 
treating  the  same  as  a  switching  or  terminal  charge ;  that  the  de- 
fendants were  not  put  to  any  additional  expense  which  jnstified 
the  exaction  of  said  $2.00  per  car  at  that  time  ;  that,  as  the  com- 
plainant helioves,  this  charge  was  imposed  in  piireaaoce  of  an 
agreement  entered  into  between  the  Union  Stock- Yards  &  Transit 
Company  and  the  various  defendants  whose  railway  lines  enter 
the  city  of  Chicago,  that  the  said  railway  companies  ehonid  pay 
to  the  Union  Stock- Yards  &  Transit  Company  a  charge  of  40 
cents  each  way  for  the  privilege  of  using  the  tracks  of  the  Union 
Stock- Yards  &  Transit  Company,  and  that  the  balance  of  the 
$2.00  per  car  should  be  retained  by  the  railroad  companies 
although  the  service  rendered  by  them  and  tlie  amount  expended 
by  them  in  transporting  live  stock  to  the  stock-yards  was,  aside 
from  this  80  cents  per  car,  exactly  the  same  after  as  it  had  beeD 
for  many  years  before  said  June  1st. 

That  the  charges  from  the  various  points  named  to  Chicap) 
are  in  the  aggregate  onreasonable  to  the  extent  of  this  $3.U0 
per  car. 

That  at  other  live  stock  markets  like  East  St.  Louis,  Kansas 
City  and  Omaha  no  such  terminal  charge  is  made,  and  that  this, 
therefore,  discriminates  against  Chicago  and  in  favor  of  those 
localities. 

That  npon  dead  freight  consigned  to  or  taken  from  the  Union 
Stock  Yards  the  switching  charge  is  absorbed  by  the  defendants, 
wherefore  the  imposition  of  this  charge  is  a  discrimination 
Against  live  stock  as  a  species  of  traffic  and  in  favor  of  dead 
freight. 

The  complainants  ask  that  the  defendants  be  ordered  to  desist 
from  the  further  making  of  this  charge  and  that  reparation  be 
iiwarded  to  the  membci's  of  the  complaining  association. 

The  Chicago  Live  Slock  Exchange  filed  an  intervening  petition. 
In  this  petition  it  is  alleged  that  the  Chicago  Live  Stock  Exchange 
is  composed  of  persons  who  are  interested  as  commission  me^ 
chants,  owners,  and  raisers  of  cattle  which  are  continually 
being  shipped  to  the  Union  Stock- Yards   for   the   purpose  of 
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being  marketed  there.  It  alleges  at  greater  length,  but  in  sub- 
stance, the  same  violations  of  the  Act  to  Begulate  Comiuerce  as 
those  set  forth  in  the  complaint,  and  above  stated. 

The  Union  Stock- Yards  &  Transit  Company  admits  that  it 
b  the  owner  of  certain  yards,  pens,  and  chutes  in  the  city  of 
Chicago  designed  and  used  for  the  loading,  unloading,  and  storing 
of  cattle,  and  that  very  large  numbers  of  cattle  are  so  handled  at 
these  yards.  It  also  admits  that  it  is  the  owner  of  certain  rail- 
road tracks  which  are  connected  with  the  tracks  of  certain  of  the 
defendants  and  over  which  communication  is  had  to  its  yards. 
It  denies,  however,  that  it  is  a  common  carrier  or  that  it  is  in  any 
way  subject  to  the  jurisdiction  of  the  Commission  in  this  matter. 
It  says  that  it  imposes  a  trackage  charge  for  the  transportation  of 
cars  of  live  stock  over  its  iron  to  and  from  its  yards,  and  affirms 
that  the  charge  is  a  just  and  reasonable  one. 

The  other  defendants  all  admit  that  they  are  engaged  in  the 
transportation  of  live  stock  from  different  points  in  the  various 
States  named  to  Chicago,  and  that  they  are,  in  respect  of  such 
transportation,  subject  to  the  Act  to  Regulate  Commerce. 

All  the  defendants,  except  those  whose  lines  of  railway  enter 
the  city  of  Chicago,  deny  that  they  have  anything  to  do  with  the 
maintenance  of  this  terminal  charge.  They  assert  that  they  re- 
ceive no  portion  of  the  same  in  the  division  of  the  through  rate, 
that  the  charge  is  imposed  by  the  defendants  whose  lines  enter 
the  city  of  Chicago  as  a  purely  local  charge,  of  their  own  motion 
and  exclusively  for  their  own  benefit ;  and  they  insist,  therefore, 
that  they  have  no  interest  in  the  disposition  of  this  question. 

The  defendants  whose  lines  of  railway  enter  the  city  of  Chi- 
cago are  the  Atchison,  Topeka  &  Santa  F6;  the  Chicago  Great 
Western ;  the  Chicago,  Bock  Island  &  Pacific ;  the  Chicago  & 
Northwestern ;  the  Chicago,  Burlington  ife  Quincy ;  the  Wabash ; 
the  Illinois  Central ;  the  Chicago,  Milwaukee  &  St.  Paul ;  and 
the  Chicago  &  Alton.  These  defendants  have  all  filed  separate 
answers,  but  these  answers  come,  in  the  main,  to  the  same 
propositions. 

They  all  concur  in  admitting  that  the  Union  Stock- Yards  have 
Ix^n  for  a  long  time  and  are  at  the  present  time  the  live-stock 
market  of  the  city  of  Chicago  to  which  the  greater  part  of  the 
live  stock  consigned  to  Chicago  goes  for  disposition  ;  that  in  one 
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way  and  another  their  lines  of  railway  connect  eitlier  directly  or 
indirectly  with  the  railway  of  the  Union  Stock- Yards  &  TranEit 
Company,  and  thnt  they  have  for  a  long  time  been  accustomed  to 
and  do  still  transport  carloads  of  live  stock  over  the  iron  of  that 
company  to  the  stock-yards;  that  previous  to  June  let,  1814, 
they  had  been  accustomed  to  render  this  service  without  exact- 
ing any  charge  in  addition  to  the  regular  Chicago  rate.  Tliey 
pay  that  previous  to  this  time  the  Union  Stock- Yards  &  Transit 
Company,  for  the  purpose  of  attracting  live  stock  to  its  yards, 
had  given  all  the  defendants  the  free  use  of  the  tracks  of  that 
company  for  the  transportation  of  live  stock  and  that  the  rari- 
(jU8  defendants  had  performed  the  service  of  transportation; 
but  that  the  Union  Stock-Yards  &  Transit  Company  a  short 
time  before  June  Ist,  1S94,  notified  the  defendants  that  after 
tJiat  date  a  charge  in  some  instances  of  40  cctits  each  way,  and, 
in  other  instances,  of  75  cents  each  way,  would  be  imposed  as 
a  trackage  charge  npon  each  carload  of  live  stock  which  went 
in  and  out  of  the  Union  Stock- Yards  over  the  iron  of  the 
Union  Stock- Yards  &  Transit  Company ;  that  the  rates  for  the 
transportation  of  live  stock  from  the  various  points  named  to 
Chicago  had  become  and  were  at  that  time  excessively  low ;  that 
although  they  had  previously  rendered  this  service  for  nothing; 
they  did  not  feel  that  they  could  continne  to  do  so,  and  that  ac- 
cordingly they  had  agreed  to  impose  a  uniform  switching  charge  of 
$2.00  per  car  upon  all  live  stock  taken  to  the  stock-yards  in  addi- 
tion to  the  regular  Chicago  rate ;  that  what  would  remain  to  the 
defendants  after  the  payment  to  the  Union  Stock- Yards  & 
Transit  Company  of  the  trackage  charge  would  be  much  less  than 
the  actual  expense  of  moving  the  cars  from  the  tracks  of  the  de^ 
fendants  to  the  stock-yards,  and  that  the  charge  was  a  legal  and 
reasonable  one.  They  further  averred  that,  acting  upon  this  de- 
termination, the  various  defendants  had  properly  published  and 
filed  with  the  Interstate  Commerce  Commission  schedules  of  rates 
on  live  stock  showing  tliis  additional  charge,  and  that  the  public 
was  thereby  fully  informed  of  the  fact  tliat  it  would  be  made. 

The  defendants  all  deny  that  this  charge  discriminates  againet 
Chicago  in  favor  of  other  live  stock  markets  and  also  that  it  dis- 
criminates Bgjiinst  live  stock  in  favor  of  dead  freight. 

All  the  defendants  except  the  OIiicago&  Alton  Railroad  Com- 
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pany  deny  that  they  have  ever  held  out  the  stock-yards  as  their 
livestock  depot  in  Chicago  or  that  they  have  ever  made  the  same 
their  live  stock  depot  at  that  point,  or  that  they  would  deliver 
freight  billed  simply  to  Chicago  at  the  stock-yards,  and  they  state 
that  they  only  deliver  it  at  the  stock-yards  upon  the  request  either 
of  the  consignor  or  the  consignee.  The  Chicago  ife  Alton  Rail- 
road Company  asserts  that  the  public  very  well  understands  that 
live  stock  shipped  to  Chicago  must  be  delivered  in  the  ordinary 
coui-se  of  business  at  the  Union  Stock- Yards  and  that  it  so  de- 
livers it  unless  otherwise  directed. 

The  Atchison,  Topeka  &  Santa  F6  Kailway  Company  made 
answer  that  from  1893  until  1896  that  property  was  in  the  hands 
of  receivers  ;  that  immediately  after  this  terminal  chare^e  was  im- 
posed application  was  made  to  the  Circuit  Court  for  the  Northern 
District  of  Illinois,  that  being  the  court  having  the  receivership 
in  charge,  asking  that  the  receivers  be  instructed  not  to  impose 
this  charge  for  the  reason  that  the  same  was  an  unlawful  one,  but 
that  it  was  finally  determined  by  the  court  of  last  resort  in  that 
proceeding  that  the  charge  was  lawful  and  might  be  properly 
imposed. 

The  defendants  filed  a  motion  to  dismiss  the  intervening  peti- 
tion of  the  Chicago  Live  Stock  Exchange,  for  the  reasons,  first, 
that  said  Chicago  Live  Stock  Exchange  was  a  corporation  of  lim- 
ited powers  and  had  no  standing  to  maintain  its  cross  petition ; 
second,  that  said  Chicago  Live  Stock  Exchange  was,  as  to  the 
matters  pending  in  this  controversy,  engaged  in  an  unlawful  com- 
bination or  conspiracy  in  restraint  of  trade  and  did  not  come,  in 
respect  of  those  matters,  into  this  controversy  with  clean  hands ; 
third,  because  the  Chicago  Live  Stock  Exchange  was  not  such  a 
person  as  was  contemplated  in  the  13th  section  of  the  Act  to 
Regulate  Commerce. 

Decision  upon  this  motion  to  dismiss  was  reserved  until  the 
final  disposition  of  the  case,  and  the  intervener  was  fully  heard 
both  upon  the  proofs  and  in  argument. 

The  material  facts  upon  which  the  case  is  to  be  disposed  of  are 
as  follows : 

1.  The  Cattle  Raisers'  Association  of  Texas  is  a  voluntary  asso- 
ciation composed  of  persons  interested  in  the  growing  of  cattle 
for  market     Its  members  come  from  Texas,  New  Mexico,  Indian 
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Territory  and  KansaB,  and  tliey  represent  the  ownership  at  the 
present  time  of  about  two  and  one-half  million  head  of  cAttk 
The  aseociation  has  been  in  existence  fur  about  twenty  yeur^ 
maintains  a  regular  organization,  iiolds  regular  meetings  and 
issues  an  annual  report.  One  of  its  purposes  is  the  obtaining  d 
fair  and  reasonable  freight  rates. 

2.  The  Chicago  Live  Stock  Exchange  is  a  corporation  organized 
nnder  the  laws  of  the  State  of  Illinois.  Section  2  of  the  articles 
of  incorporation  sets  forth  the  purposes  of  tlie  oi^nization  w 
follows: 

"The  object  for  which  it  is  formed  is  to  establish  and  maintain 
a  commercial  exchange;  to  promote  uniformity  in  the  cnstoms 
and  usages  of  merciiants ;  to  provide  for  the  speedy  adjustment 
of  all  business  disputes  between  its  members;  to  facilitate  the  re- 
ceiving and  distributing  of  live  stock  as  well  as  to  provide  fornnd 
maintain  a  rigid  inspection  thereof,  thereby  guarding  against  the 
sale  or  nse  of  unsound  or  unhealthy  meats ;  and  generally  to  se- 
cure to  its  members  the  benefits  of  co-operation  in  the  furtherance 
of  their  legitimate  pursuits." 

The  affairs  of  the  Exchange  are  managed  by  a  board  of  nine 
directors.  Any  person  having  the  necessary  business  qua1ific»- 
tions  may  become  a  member  upon  receiving  the  affirmative  voteof 
seven  out  of  the  nine  directors,  and  upon  the  payment  of  (1,500  in 
money.  Upon  becoming  a  member  he  is  entitled  to  receive  » 
oertilicate  of  mctn'nTahip  and  this  certificate  may  be  sold  ani) 
transferred.  Members  not  complying  with  the  rules  of  the  asso- 
ciation may  be  expelled. 

One  of  the  objects  in  forming  the  Exchange  was  to  provide 
uniform  rates  for  the  handling  of  cattle  upon  commission.  Kale 
9  refers  to  this  subject  and  sections  2,  3,  4  and  5  of  that  rule 
provide  in  terms  what  these  rates  shall  be  in  all  cases.  Section 
7  provides,  among  other  things,  that  no  solicitor  shall  be  employed 
who  is  not  a  member  of  the  Exchange  and  that  not  more  tlian 
three  traveling  solicitors  for  each  firm  shall  be  employed  in  the 
States  of  Indiana,  Michigan,  Wisconsin,  Ilhnois,  Missouri,  lows 
and  Minnesota. 

Section  8  provides  that  if  any  member  of  the  Exchange,  oranv 
firm  in  which  he  may  be  a  partner,  violates  any  of  the  provision^ 
of  rale  9  he  shall  be  fined  not  less  than  $2dO  nor  more  than 
$1,000  for  the  first  ofiense,  not  less   than  $500  nor  more  than 
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$1,000  for  the  second  offense,  and  that  for  the  third  offense  he 
shall  be  expelled  from  the  membership  of  the  Exchange. 
Section  15  reads  as  follows : 

^^No  member  of  this  Exchange  shall  buy,  or  canse  to  be 
bought,  any  live  stock  at  the  Union  Stock- Yards  of  Chicago,  111., 
from  any  agent,  individnal,  firm,  incorporated  or  other  stock 
commission  company  who  are  or  may  be  regularly  selling  live 
stock  for  nonresidents  on  commission,  unless  all  resident  members 
constituting  such  firms  and  all  resident  stockholders  constituting 
such  corporations  or  other  stock  companies  are  members  in  good 
standing  in  this  Exchange ;  provided,  however,  that  nothing 
herein  contained  shall  be  construed  as  in  any  manner  prohibiting 
any  party  from  selling  his  own  live  stock  on  the  market  at  said 
stocK-yards,  or  any  member  of  this  Exchange  from  buying  said 
live  stock  from  such  owner." 

The  testimony  showed  that  the  Live  Stock  Exchange  was 
organized  in  1884;  that  previous  to  that  time  commission  rates 
at  the  stock  yards  had  been  very  irregular  but  had  averaged 
about  the  same  as  those  fixed  by  rule  9 ;  that  since  the  formation 
of  the  Exchange  and  the  adoption  of  this  rule  those  rates  had 
been  uniform  and  stable ;  that  practically  all  persons  selling  live 
stock  at  the  stock  yards  were  members  of  the  Exchange,  and 
that  while  one  not  a  member  might  legally  engage  in  such 
business,  he  would  find  it  in  fact  impossible  to  do  so  success 
fully. 

3.  The  Union  Stock-Yards  &  Transit  Company  is  a  corpora- 
tion organized  in  1865  under  a  charter  granted  by  the  legislature 
of  the  State  of  Illinois  for  that  year.  Under  its  charter  it  was 
given  the  right  to  construct  pens,  chutes,  buildings,  and  in 
general  whatever  facilities  might  be  necessary  to  provide  for  the 
unloading,  storing  and  marketing  of  live  stock.  It  was  given  the 
further  right  to  construct  tracks  connecting  these  facilities  with 
the  different  lines  of  railway  entering  Chicago,  and  it  was  pro- 
vided that  when  these  tracks  were  constructed  the  Stock- Yards 
Company  might  either  engage  in  the  business  of  transporting  stock 
and  other  freight  over  ihese  tracks  on  its  own  account,  or 
iniglit  lease  tliat  privilege  upon  such  terms  as  it  should  deem 
best. 

The  original  capital  stock  was  $1,000,000.  At  first  the  com- 
pany constructed  a  hotel,  built  yards  and  chutes  and  laid  from 
these  yards  lines  of  track  leading  to  a  connection  with  each  one 
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of  the  different  railroiidH  which  then  entered  the  city  of  Chica^ 
The  entire  biiBinesa  of  the  company  from  1865  to  1878  was  (he 
providing  of  these  facilities  for  unloading,  storing  aad  tnaikeliua: 
live  stock. 

In  1878  the  packing  houses  were  built,  not  upon  the  land  of 
the  Union  Stock- Yards  &  Transit  Company,  but  near  by;  &inl 
since  then  a  considerable  part  of  the  live  stock  bought  and  soM 
upon  the  Cliicago  market  has  been  slaughtered  at  the  stock-yanU, 
and  this  has  led  to  the  springing  up  of  a  great  number  of  allieil 
indtistries.  The  freight  to  and  from  tliese  industries  passes  over 
tlie  tracks  of  tlie  Union  Stock- Yards  &  Transit  Company. 

The  capital  stock  of  that  company  has  been  increased  from 
time  to  time  until  it  is  now  $13,000,000.  The  vice  president  and 
manager  of  the  company,  who  has  been  identified  with  it  since 
1867,  testified  that  both  the  original  capital  stock  and  all  this  in- 
oreafie  liad  been  actually  paid  in  in  money,  and  actimlly  need  up 
in  constructing  and  improvmg  the  property  of  the  company. 
The  Union  Stock-Yards  &  Transit  Company  owns  at  the  present 
time  besides  its  pens,  chutes  and  various  buildings  in  connection 
with  the  stock-yards,  about  240  miles  of  railroad,  which  is  en- 
tirely situated  in  the  State  of  lilinois.  It  neither  makes  nor 
publishes  any  joint  tariff,  but  continea  its  operations  entirely  to 
the  moving  of  cars  to  and  from  the  stock-yards  and  the  industnes 
which  have  sprung  up  around  the  stoek-yards. 

Tlie  important  fact  in  coimection  with  this  case  ie  that  at  the 
present  time  the  stock-yards  are  the  only  live  stock  market  in 
Chicago.  Cattle  shipped  to  Chicago  for  the  purpose  of  beinp 
Bold  upon  the  Chicago  market  must  go  to  the  stock-yards  and  cau 
only  be  got  tliere  by  passing  over  the  tracks  of  that  company  in 
the  same  way  that  the  various  shipments  involved  in  this  suit 
reach  there.  This  fact  was  conceded  by  all  parties  and  is  per. 
fectly  well  understood,  both  by  the  defendant  carriers  and  by 
the  public 

4.  Before  the  organization  of  the  Union  Stock-Yarda  &  Tran- 
sit Company  there  were  four  different  points  in  the  city  of 
Chicago  at  which  live  stock  was  delivered  and  marketed.  The 
different  railroads  transporting  such  freight  to  Chicago  were  ac- 
customed to  deliver  it  at  any  one  of  these  four  points  as  directed, 
without  imposing  any  charge  in  addition  to  the  regular  Chivago 
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rate.  This  was  found  burdensome  and  inconvenient  by  the  rail- 
roads and  the  organization  of  the  Stock- Yards  Company  had  its 
ori'jjin  in  the  purpose  of  consolidating  and  concentrating  these 
different  markets  at  one  point.  All  the  capital  stock  of  the 
original  company  with  the  exception  of  $25,000  was  owned  by 
the  various  railroads  centering  at  Chicago  and  all  the  railroads 
-rhich  then  entered  that  city  and  participated  in  the  transporta- 
tion of  live  stock  were  in  a  greater  or  less  degree  subscribers  to 
this  capital  stock.  Of  the  present  defendants,  the  Chicago,  Bur- 
lington &  Quincy,  the  Chicago  &  Northwestern,  the  Chicago, 
Kock  Island  &  Pacific,  the  Chicago  &  Alton  and  the  Illinois 
■Central  were  stockholders,  having  in  all  $375,000  of  the  stock. 
The  other  defendants  who  are  now  interested  in  this  terminal 
<$harge  did  not  at  that  time  enter  the  city  of  Chicago.  As  they 
have  from  time  to  time  reached  that  city  they  have  obtained, 
either  directly  or  indirectly,  a  connection  with  the  tracks  of  the 
Union  Stock-Yards  and  have  used  those  tracks  in  the  same  man- 
ner and  upon  the  same  conditions  as  have  those  companies  which 
were  originally  stockholders. 

As  above  stated,  the  original  purpose  in  creating  the  company 
was  to  make  a  common  live  stock  depot  and  market  and  the  un- 
derstanding was  that  the  Stock- Yards  Company  should  connect 
the  yards  which  it  built  with  the  lines  of  railroad  '  f  the  several 
stockholders,  that  the  different  railroad  companies  should  have 
the  rigiit  to  use  these  tracks  without  the  payment  of  any  trackage 
charge  and  should  be  to  the  expense  of  transporting  over  those 
tracks  live  stock  to  the  stock-yards;  the  profit  of  the  stock-yards 
was  to  be  found  in  the  charges  which  they  received  for  the  un- 
loading and  subsequent  storing  of  the  live  stock. 

Between  1870  and  1878  the  various  railroad  companies  dis- 
posed of  their  stock  holdings  in  the  Union  Stock- Yards  &  Transit 
Company.  These  sales  were  not  made  to  any  particular  indi- 
vidual, but  were  promiscuous  sales  as  opportunity  offered  at  the  fair 
market  price.  While,  however,  the  railroads  had  in  the  main 
disposed  of  their  stock,  they  were  invited  to  continue  in  the  board 
of  directors  and  representatives  of  the  different  railroad  com- 
panies did  in  fact  constitute  a  majority  of  that  board  down  to 
June  1st,  1894,  or  thereabouts. 

It  has  l)een  said  that  the  Union  Stock- Yards  ife  Transit  Com- 
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pany  made  no  charge  for  the  use  of  its  tracks  in  Betting  id  cart 
of  live  stock  and  in  taking  out  the  empt;  cars,  and  that  this  was 
by  virtue  of  an  iinderetauding  between  that  company  and  die 
various  railroad  companiee.  The  bnilding  of  the  packini;  hoiite- 
in  187S  furniBhed  largo  qnantities  of  dead  freight  botii  iu  and 
oat  over  the  tracks  of  the  Stock-Yards  Company,  and  for  moving 
the  cars  containing  this  freight  that  company  imposed  from  tlie 
first  a  wheelage  charge  of  40  cont^  per  car  each  way.  From  ISTS 
down  to  June,  1893,  the  railroads  did  the  work  of  moving  these 
cars  in  and  out  over  the  tracks  of  the  Stock-Yards  Conipany.  Al 
first  each  carrier  moved  its  own  cars,  but  soon  an  arrraiigemenl 
was  made  by  which  certain  engines  and  a  certain  giang  wem  eiu 
ployed  in  this  work,  the  different  carriers  paying  the  actual  ex- 
pense in  proportion  to  the  number  of  cars  moved.  In  IS!*3  il 
seemed  best  on  all  accounts  that  tlie  Stock- Yards  &  Transit  Com- 
pany should  undertake  the  entire  work  of  moving  these  cars  iu 
and  out  over  its  tracks,  and  an  arrangement  was  made  by  whicli 
the  various  railroad  companies  were  to  pay  the  Stock- Varda  4 
Transit  Conipany  for  this  service  upon  the  baeis  of  what  it  hmi 
actually  cost  tiie  railroads  themselves.  This  was  fonnd  to  be 
about  80  cents  a  car  each  way,  which,  added  to  the  trackage 
charge  of  40  cents  a  car  each  way,  makes  up  f  2.40  per  car  in  all. 
and  at  the  present  time  the  defendants  pay  the  Union  Stock- 
Yards  &  Transit  Company  $2.40  for  every  car  of  dead  freigiit 
which  is  handled  in  and  out  of  the  stock-yards.  This  applies  to 
all  the  defendants,  except  the  Nortiiwcstern  and  the  Chicago. 
Burlington  &  Quincy,  which  pay  $3.10  per  car,  the  distance 
being  greater  in  the  case  of  those  companies. 

Previous  to  June  1,  1894,  extensive  improvements  had  been 
made  at  the  stock-yards  and  that  company  professed  to  think  if 
necessary,  in  order  to  obtain  some  return  upon  tlie  investmeni 
called  for  by  these  improvements,  to  impose  a  trackage  charge  in 
case  of  live  stock.  Wlien  that  determination  was  announced  tlie 
representatives  of  the  various  railroads  upon  the  Board  of  Dia'Ci- 
ors  of  the  Union  Stock- Yards  &  Transit  Company  resigned  and 
have  since  then  had  no  voice  in  the  management  of  tliat  eouh 
pany.  The  trackage  charge  has  been  imposed  since  June  1.  liltW. 
Tiiat  charge  varies  in  the  case  of  different  companies,  being  in 
Bome  cases  40  cents  per  car  each  way  and  in  other  coses  75  ivnt'^ 
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per  car  each  way.  It  does  not  appear  that  there  was  ever  any 
legjBii  obligation  upon  the  part  of  the  Union  Stock- Yards  A 
Transit  Company  to  permit  the  transportation  of  live  stock  over 
its  tracks  free  of  charge. 

6.  Upon  receiving  notice  of  the  purpose  npon  the  part  of  the 
Union  Stock- Yards  A  Transit  Company  to  impose  these  trackage 
charges  those  of  the  defendants  whose  lines  enter  Chicago  deter- 
mined to  make  a  uniform  charge  of  $3.00  per  car  for  the  delivery 
of  all  cars  at  the  stock  yards.  In  accordance  with  this  determiua 
tion  that  rate  was  incorporated  in  the  tariff  to  take  effect  June 
1st,  1894.  It  is  treated  as  a  terminal  or  switching  charge  and  is 
imposed  in  addition  to  the  r^ular  Chicago  through  rate.  It  has 
been  collected  since  June  Ist,  1894,  with  the  exception  of  a  short 
time.  Only  those  defendants  whose  lines  enter  Chicago  receive 
any  part  of  this  charge,  and  they  alone  have  to  do  with  imposing 
and  collecting  it 

Some  of  the  carriers  profess  to  give  the  shipper  the  option  of 
sending  his  stock  to  Chicago  or  to  the  stock-yards,  and  claim  that 
they  do  not  deliver  at  the  stock-yards  unless  so  directed.  When 
the  stock  is  billed  in  Texas  the  carrier  inquires  of  the  shipper 
whether  he  desires  that  delivery  be  made  at  Chicago  or  at  the 
Union  Stock- Yards,  and  he  is  then  informed  that  in  case  of  de- 
livery at  the  stock-yards  this  additional  charge  will  be  imposed. 
Other  carriers  make  no  mention  of  this,  relying  upon  tlie  pub- 
lished tariff,  bat  inasmuch  as  the  shipment  is  usually  consigned  to 
some  commission  merchant  whose  place  of  business  is  at  the  stock- 
yards, delivery  is  made  there  without  further  directions.  If  the 
option  is  nominally  given  the  shipper,  it  does  not  leave  him  any 
real  choice.  If  his  stock  is  to  be  marketed  at  Chicago,  it  mti^ 
go  to  the  stock-yards,  and  can  only  go  in  this  manner,  as  both  he 
and  the  carrier  perfectly  understand. 

The  defendants  justify  the  imposition  of  this  additional  term- 
inal charge  after  June  Ist,  1894,  while  no  similar  charge  had  been 
made  before,  upon  the  ground  that  then  for  the  first  time  the 
Union  Stock- Yards  &  Transit  Company  exacted  compensation  for 
the  use  of  its  tracks.  The  sum  exacted,  however,  was  in  case  of 
no  carrier  more  than  $1.50  and  in  case  of  a  majority  only  80 
cents.  The  making  of  a  greater  charge  than  was  demanded  from 
them  by  the  Stock-Yards  Company  in  any  case  is  sought  to  be 
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jiiptifiod  npon  the  fiirtlier  ground  that  rates  tipon  live  etoch  had 
ijecome  exceedingly  low.  so  that  tlie  carrier  coiild  no  longer  ren- 
der for  nothing  this  service  which  it  had  previoiislj  rendered 
gratuitiouely.  It  is  true  that  the  rates  in  Jnne.  1S94,  were  ms- 
teriallj-  lower  than  they  were  twenty  years  before.  Itisalsotnie 
that  the  facilities  afforded  by  the  carriers  lor  the  reduced  rate 
were  much  better  than  they  were  twenty  years  before ;  tJiere  hav- 
ing been  great  improvement  in  the  matter  of  cars ;  and  the  time 
having  Ireen  shortened  so  that  stock  arrived  in  market  in  mnch 
better  condition.  Botli  the  reduction  in  rate,  however,  and  the 
improvement  in  facilities  had  been  gradual,  and  it  does  not  ap- 
pear tliat  there  had  been  any  very  marked  reduction  or  improve- 
ment in  the  few  years  immediately  preceding  June  Ist,  1894. 

Some  attempt  wae  made  on  the  hearing  to  show  that  the  pres- 
ent rate  was  unreasonably  low,  and  some  attempt  was  made  on 
the  other  hand  to  show  that  it  was  unreasonably  high.  Nolhins 
W8«  developed  on  either  side,  however,  which  warrants  a  finding 
of  fact,  nor  do  we  understand  that  either  party  seriouBly  mnkee 
any  claim  that  the  Cliicago  rate  is  nnrensonabte,  either  ae  being 
too  high  or  too  low.  It  should  be  observed  that  since  the  filing 
of  this  complaint  the  rates  from  points  in  Texas  and  Indian  Ter 
ritory  have  been  reduced  5  cents  per  hundred,  which  amounts  to 
from  $10  to  $16  per  car.  This  reduction  was  made  about  Octo- 
ber 1,  1896. 

6.  It  has  already  been  indicated  that  the  different  defendants 
make  connection  with  the  tracks  of  the  Union  Stock- Yards  & 
Transit  Company  at  various  points  and  in  various  ways,  so  that 
the  actual  expense  to  the  several  defendants  of  transporting  a  eur- 
load  of  live  stock  from  their  own  iron  to  the  stock-yards  varies  in 
different  cases. 

The  intervener  conceded  upon  the  trial,  and  the  compldnanfc 
did  not  seriously  question,  that  the  amount  of  this  chai^  wa$ 
reasonable  if,  under  the  circumstances,  the  charge  should  be  im- 
posed. Before  the  close  of  the  testimony  the  several  defendants 
were  requested  by  the  Commission  to  furnish  statements  showing 
the  actual  or  estimated  expense  to  tbera  in  each  ease  of  making 
delivery  from  their  several  tracks  to  the  Union  Stock-Yards- 
Buch  statements  have  been  filed  ajid  they  make  the  fciUowing 
showing : 
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Illinois  Central  Railroad, 

eia  75-^;ent  trackage  route •................—  $3.88 

tia  40-cent  trackage  route 1.65 

Average ..  $1.81 

Chicago,  Burlington  &  Quincy  Railroad 8.85 

Chicago  &  Alton  Railroad 8.05 

Chicago.  Milwaukee  &  St  Paul  Railway, 

«ia  one  route $8.57 

eui  other  route 8.85 

Average 8.45 

Atchison,  Topeka  &  Santa  Fh  Railway & 8.8S 

Chksago  Great  Western  Railway, 

(average  of  10  cars  to  train) •.••......     8.80 

Chicago  &  Northwestern  Railway 8.84 

Wahash  Railroad 1.85 

Chicago,  Rock  Island  &  Pacific  Railway 1.55 


Total  9ia  nine  lines 80 

Average 8.88 

In  some  instances  the  foregoing  figures  are  based  upon  the 
actnal  cost  of  operations  for  a  year  or  longer,  while  in  other  cases 
they  are  estimates.  There  does  not  seem  to  be  mnch  difference 
between  the  actnal  resnlt  and  the  estimate,  having  reference  to 
the  service  performed.  Several  things  should  be  borne  in  mind 
in  reference  to  these  figures.  In  all  cases  the  unloading  charge 
paid  by  the  defendants  to  the  Union  Stock-Yards  &  Transit  Com- 
pany of  25  cents  per  car  is  included.  All  the  defendants  appa- 
rently maintain  offices  at  the  Union  Stock- Yards,  and  in  most,  if 
not  all,  cases  the  expense  of  these  offices  or  agencies  is  included. 
In  every  case  not  only  is  the  trackage  paid  the  Union  Stock- 
Yards  &  Transit  Company  embraced,  but  also  whatever  trackage 
charge,  if  any,  a  particular  railroad  company  is  obliged  to  pay 
some  other  company  for  the  purpose  of  reaching  the  tracks  of 
the  Union  Stock- Yards  &  Transit  Company.  For  instance,  the 
Chicago  Great  Western  Kailway  Company  includes  a  charge  of 
76  cents  for  trackage  over  the  tracks  of  the  Chicago  Central ;  the 
Chicago,  Burlington  &  Quincy  includes  a  trackage  charge  of  85 
cents  over  the  Pan  Handle ;  the  Chicago,  Milwaukee  &  St.  Paul 
includes  a  trackage  charge  of  65  cents  in  one  case  and  37^  cents 
in  the  other  case  which  it  pays  in  reaching  the  iron  of  the  stock- 
yards ;  the  Atchison,  Topeka  &  Santa  F6  uses  the  tracks  of  the 
Chicago  &  Grand  Trunk,  for  which  it  pays  about  65  cents  per 
car.    These  trackage  charges  paid  to  other  parties  than  the  Union 
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Stock- Yards  &  Traneit  Company  are  in  all  cases  actually  pwd  and 
are  in  all  cases  nece&sary  to  reach  the  etock-yards.  They  were, 
of  course,  paid  and  alisurbed  prior  to  June,  lS9:t. 

The  Chicago  &  Alton  Railroad  conaecla  with  the  tracks  of  the 
tTnion  Stock- Yards  &  Transit  Company  about  J  of  a  mile  from 
Brighton  Park,  and  the  dietance  from  the  point  of  connection  to 
the  stock  yards  is  about  3  miles.  Brighton  Park  appear£  to  be 
the  station  at  which  the  Chicago  &  Alton  would  discharge  a  car- 
toad  of  live  stock-  billed  to  Chicago,  but  not  intended  for  tbo 
stock  yards.  The  distance,  therefore,  from  the  point  at  wliich 
that  company  would  discharge  live  stock  to  the  atock-yards  'a 
about  3i  miles. 

The  Atcliison,  Topeka  &  Santa  Fe  Railway  Company  has  lim- 
ited fitock-yarda  at  Corwitli,  a  station  in  the  suburbs  of  Chicago, 
and  it  alleges  and  the  testimony  shows  that  this  is  the  point  at 
which  that  company  wonid  deliver  stock  billed  to  Chicago  but 
not  intended  for  the  stoek-yards.  Carloads  of  stock  destined  for 
tlie  Union  Stock-Yards  leave  the  main  line  at  Corwith,  and  the 
distance  from  there  to  the  stock-yards  appears  to  be  between  6 
and  7  miles.  It  will  be  seen,  therefore,  that  the  distance  from 
the  lines  of  the  various  defendants  to  the  stock-yards  varies 
from  2  up  to  8  or  9  mites.  It  would  also  appear  that  the 
cost  of  moving  live  stock  from  the  main  line  to  the  stock 
yards  varied  according  to  the  route  over  which  the  same  was 
transported  as  well  as  in  proportion  to  the  distance.  Again,  it 
makes  a  material  difference  whether  tiiis  stock  is  taken  in  by 
large  or  small  train  toads,  the  expense  of  taking  in  a  train  of 
twenty  cars  being  substantially  the  same  as  that  of  taking  in  one 
of  five  cars.  It  is  therefore  extremely  difficult  to  estimate  the 
actual  cost  of  movement  in  addition  to  the  trackage  and  unload- 
ing charges.  Taking  the  estimates  and  the  results  of  operation 
together,  it  seenis  probable  that  this  varies  from  about  50  cents  a 
car  to  75  cents.  In  th^  case  of  the  Chicago  &  Worthwestem 
Company  it  appears  to  he  considerably  more  than  this,  and  tlie 
figures  given  by  that  company  are  based  upon  actual  operation. 

If  the  charge  for  this  terminal  service  is  to  be  regulated  by 
what  is  ordinarily  charged  for  switching  the  present  charge  is  a 
reasonable  one.  The  testimony  showed  that  it  seldom  happened 
that  a  lower  switching  charge  than  $2.00  was  made  and  that  ttu3 
!i"innnt  was  often  exceeded. 
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7.  The  complainants  insisted  that  the  defendants  ought  to  bear 
this  expense  for  the  reason  that  it  was  their  duty  to  furnish  in 
the  city  of  Chicago  proper  terminal  facilities  for  the  unloading  of 
live  stock,  that  they  had  made  the  stock-yards  their  depot,  that 
they  should,  therefore,  be  to  the  expense  of  transporting  stock  to 
this  depot,  and  that  in  point  of  fact  there  was  no  way  in  which  they 
could  provide  the  necessary  facilities  for  the  handling  of  this  stock 
at  Chicago  as  cheaply  as  they  could  bear  the  burden  of  this  switch- 
ing service  including  the  trackage  charge  imposed  by  the  Union 
Stock- Yards  &  Transit  Company. 

None  of  the  defendants  seriously  claim  that  they  now  have 
facilities  for  unloading  and  delivering  at  points  upon  their  own 
lines  live  stock  transported  by  them  to  the  city  of  Chicago. 
Whether  they  could  do  so,  and,  if  so,  at  what  cost,  was  somewhat 
gone  into  in  the  testimony.  Some  of  the  defendants  appear  to 
liave  land  upon  which  yards  might  be  erected.  Some  of  them 
have  taken  steps  looking  to  the  providing  of  other  facilities. 
Such  facilities  could  be  provided  by  some  much  more  cheaply 
than  by  others.  The  vice  president  and  manager  of  the  Union 
Stock- Yards  &  Transit  Company  testified  that  in  his  judgment 
the  railroads  made  delivery  of  live  stock  in  the  present  manner 
sa  cheaply  as  they  could  provide  terminals  at  which  to  handle  it. 

It  would  certainly  cost  the  defendants  a  very  material  amount 
to  make  delivery  at  their  own  depots,  but  how  much  cannot  be 
definitely  found  from  the  testimony  in  this  case,  nor  do  we  think 
that  question  could  be  satisfactorily  answered  by  any  testimony. 
It  has  already  appeared  that  if  such  facilities  were  provided  there 
would  be  no  use  for  them,  since  delivery  must  be  made  at  the 
stock  yards. 

8.  The  complainants  allege  that  no  such  charge  is  made  at  other 
stock  markets  in  the  west,  and  that  this  is  an  unlawful  discrimi- 
nation against  Chicago  as  such  a  market. 

The  principal  stock  markets  west  of  Chicago  are  at  East 
St.  Louis,  Kansas  City,  Omaha,  and  perhaps  Sioux  City.  At  all 
these  points  the  business  of  marketing  and  slaughtering  stock 
seems  to  go  on  in  much  the  same  way  as  at  Chicago.  In  each 
case  there  is  a  stock-yards  company  which  owns  the  necessary  fa- 
cilities for  unloading  and  storing  stock  preparatory  to  marketing 

the  same.     In  every  case  these  stock-yards  companies  own  the 
7  Intrbs.  Com.  84 
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tracks  connecting  their  yards  with  the  varions  railroads.  The 
matter  of  charges  varies  with  each  place.  The  stock-yards  com- 
pany at  Omaha  apparently  imposes  a  terminal  charge  of  $1.00 
upon  live  stock  and  $2.00  upon  dead  freight.  At  Sioux  City  a 
terminal  of  $1.00  is  imposed  upon  live  stock.  These  charges 
cover  the  movement  of  the  car  over  the  tracks  of  tlie  stock-yards 
and  the  unloading.  At  East  St.  Louis  and  Kansas  City  there 
seems  to  be  a  charge  of  50  cents  per  car  for  unloading  the  stock, 
but  it  would  appear  that  no  trackage  charge  is  made  by  the  stock- 
yards at  these  points,  and  that  the  carriers  move  their  own 
cars. 

Whatever  charge  is  made  is  in  all  cases  absorbed  by  the  carrier, 
for  in  no  instance  except  at  Chicago  is  a  terminal  of  this  sort  im- 
posed upon  live  stock.  The  reasons  for  this  do  not  very  clearly 
appear.  The  testimony  showed  that  some  time  ago  an  attempt 
was  made  to  impose  a  uniform  terminal  charge  of  $2.00  per  car 
upon  live  stock  going  to  the  stock-yards  at  Omaha,  and*  that  snch 
a  terminal  was  collected  for  a  short  time,  but  that  the  Missouri 
Pacific,  and  perhaps  some  other  roads  entering  Omaha,  declined 
for  business  reasons  to  maintain  this  charge,  and  that  the  other 
carriers  were  thereby  forced  to  discontinue  it. 

It  did  not  aj)pear  that  any  attempt  had  ever  been  made  to  iin- 
pose  a  terminal  charge  upon  live  stock  at  either  of  the  other  point* 
named,  the  general  reason  assigned  being  that  competition  ren- 
dered it  impossible. 

It  is  manifest  that  all  lines  operating  from  the  same  territory 
must  impose  the  same  charge,  if  any,  at  a  given  point,  since  if  one 
line  did  impose  the  charge  and  a  rival  road  did  not,  the  latter  line 
would  obtain  the  business  to  the  exclusion  of  the  former. 

Of  course,  the  imposition  of  this  charge  must  be,  to  that  ex- 
tent, prejudicial  to  Ciiicago.  For  many  years  the  relative  rate* 
from  points  in  Texas  and  other  territory  covered  by  this  com- 
plaint to  Omaha,  Kansas  City,  East  St.  Louis  and  Chicago  have 
(lifTered  by  the  same  differential.  The  exaction  of  this  terminal 
makes  the  rate  to  Chicago,  of  necessity,  just  $2.00  per  carhigheTf 
and  to  just  that  extent  it  disturbs  the  previous  relation  in  rates 
to  the  disadvantage  of  Chicago.  The  complainants,  especially 
the  interveners,  insist  that  this  discrimination  has  prodaced 
actual  results  in  the  falling  off  of  receipts  of  live  stock  at  Chica^. 
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The  receipts  of  Texas  cattle  at  Chicago  beginning  in  1890  bare 
been  as  follows : 

1890 057,058 

1891 689.187 

1«93 717,158 

1898 007.099 

1894 884,409 

1895 859.648 

1896 888,488 

One  witness  for  the  Chicago  live  Stock  Exchangey  who  was 
a  member  of  that  Exchange,  was  of  the  opinion  that  this  &lling 
off  had  been  due,  not  to  a  large,  bnt  to  an  appreciable  extent,  to 
the  imposition  of  this  terminal  chai^ge,  which  had  not  only  actu- 
ally increased  the  expense  of  shipping  live  stock  to  Chicago  as 
against  other  markets,  bnt  had  created  an  unfavorable  prejudice 
against  that  market  in  the  minds  of  shippers.  Upon  the  other 
hand,  one  of  the  complainants,  himself  a  large  shipper  from 
Texas,  testified  that  Chicago  had  been  about  as  good  a  market 
since  the  switching  charge  was  imposed  as  before.  Certainly  the 
imposition  of  this  charge  must  work  against  Chicago  by  just  the 
amount  of  the  charge.  It  is  quite  probable  that  the  imposition 
of  this  charge  at  Chicago  and  nowhere  else  might  injure  that 
market  over  and  above  the  actual  increase  in  the  rate  thereby 
occasioned,  but  we  can  hardly  find  from  the  testimony  that  any 
appreciable  result  of  this  kind  can  be  traced  directly  to  this 
cause. 

The  defendants  introduced  the  following  statement,  showing 
the  receipts  of  carloads  of  live  stock  at  Cbieago,Oroaha,  Kansas  City^ 
St.  Louis  and  Sioux  City  for  the  years  1887  to  1896  inclusive  : 


Tear. 

chicfiffo  n.  a 

So.  Omaha  U. 

Kaosas      City 

St.  Louis  Nat'] 

Sioux     Ci^ 

Yarda. 

&  Yards. 

Stock-YardA. 

stools- Yards. 

Stock-Tda. 

1887 

212  288 

27.428 

67.758 

9,888 

1,228 

1888 

210,807 

80,492 

74.666 

80,150 

8,580 

1889 

205.186 

4i,721 

83.972 

29.226 

18.514 

iwo 

811,557 

64,288 

108.160 

85,825 

16,658 

1891 

801.706 

47.754 

91.456 

86  618 

11,812 

1892 

800.001 

58,644 

97.462 

8«,227 

11.290 

1893 

27HU33 

59.129 

9W.755 

87.27d 

10,108 

1894 

287. 0V3 

61,784 

107.494 

40.057 

11  237 

18t>5 

270.816 

40.147 

103  368 

44.260 

8.207 

1896 

277,437 

44.758 

118.504 

55,61)5 

8,275 

The  correctiiess  of  these  figures  was  not  denied,  and  from  them 
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the  defendantB  argued  that  there  had  been  no  undue  falling  off  of 
receipts  at  Cliicngo  as  compared  with  other  markets  since  the 
making  of  tliia  terminal  charge.  They  insisted  moreover,  that 
if  Chicago  was  unfavorably  regarded  aa  a  stock  market  and  was 
losing  its  prestige  and  patronage  in  tliat  respect,  tliis  was  due, 
not  to  the  imposition  of  this  switching  charge  nor  to  the  attitude 
of  the  raiiroada,  bnt  rather  to  the  practices  and  extortions  of  the 
Chicago  Live  Stock  Exchanjre,  being  the  intervener  in  tliis  snit, 
and  tii6  Union  Stock- Yards  &  Transit  Company. 

While  the  freight  rates  iiad  materially  declined,  the  commis 
fiions  established  and  exacted  under  the  rules  of  the  Chicago  Live 
Stock  Exchange  for  the  selling  of  live  stock  were  the  same  at 
the  date  of  the  hearing  that  they  had  been  for  many  years  before. 
The  stock-yards  charged  for  the  fodder  npon  which  stock  ws« 
fed  at  the  rate  of  $30  per  ton  for  tame  hay.  $20  per  ton  for  prairie 
hay,  and  $1  per  bufihe!  for  corn,  prices  which  were  in  each  case 
ecveral  times  the  actual  value  of  these  commodities  and  the  same 
as  had  been  originally  charged  in  1865. 

It  did  not  clearly  appear  how  these  charges,  either  of  the  com- 
mission men  or  of  the  stock-yards,  compared  with  similar  changes 
at  other  points,  although  there  was  some  general  testimony  to  tlie 
efieet  that  they  were  about  the  same. 

9.  The  complainants,  especially  the  interveners,  strenuonfilj 
insisted  that  the  imposition  of  this  terminal  charge  upon  live 
stock  while  no  similar  terminal  was  imposed  upon  dead  freight 
was  a  discrirtiiii.ttion  against  live  stock  in  favor  of  dead  freight 

It  has  already  been  stated  that  the  various  defendants  pay  tLe 
Union  Stock- Yards  &  Transit  Company  $2.40  per  car  for  hand- 
ling cars  of  dead  freight  from  a  connection  with  their  tracks.  In 
case  of  two  of  the  defendants  thie  charge  is  $3.10  per  car.  The 
testimony  did  not  very  clearly  show  to  what  extent  thia  charge 
was  absorbed.  The  General  Manager  of  the  Cliicago  &  Alton 
testified  that  in  the  ease  of  his  company  a  terminal  charge  of 
$2.00  per  car  was  imposed  and  collected  upon  dead  freight  u 
well  as  upon  live  stock.  The  Traffic  Manager  of  the  Illinois 
Central  testified  that  his  company  imposed  and  collected  thit 
charge  except  upon  freight  from  and  to  certain  sections,  that 
tlie  role  was  to  impose  and  collect  it,  but  that  competition  some- 
times compelled  them  to  absorb  it.     This  seems  to  be  the  actual 
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state  of  the  matter.  The  varions  roads  professedly  impose  a 
terminal  of  $2.00  upon  dead  freight,  but  there  are  many  instances 
when  that  terminal,  owing  to  competitive  conditions,  is  not,  in 
point  of  fact,  imposed  and  collected. 

It  also  appeared  that  in  the  case  of  live  stock  the  terminal 
charge  was  only  $1.00  when  it  came  from  certain  sections.  The 
Wabash  Road,  for  instance,  imposes  a  terminal  charge  of  $2.00 
upon  live  stock  coming  from  points  involved  in  this  case,  bnt  only 
$1.00  npon  live  stock  coming  from  the  east.  The  testimony  in 
behalf  of  that  defendant  showed  that  this  was  dne  to  the  action 
of  eastern  lines  in  refusing  to  impose  the  greater  charge. 

10.  Some  of  the  defendants  set  np  the  fact  by  way  of  answer, 
snd  showed  npon  the  trial  in  proof  that  the  question  of  the  legal- 
ity  of  this  terminal  charge  had  already  been  passed  npon  by  the 
Federal  court  of  last  resort,  and  claimed  that  it  was,  therefore,  rei 
judicata. 

In  1894,  when  the  charge  was  first  put  in  effect,  the  Atchison, 
Topeka  &  Santa  F4  Bailway  was  being  operated  by  receivers 
under  the  direction  of  the  Circuit  Court  for  the  Northern  Dis- 
trict of  Illinois.  One  Keenan  made  shipment  of  several  carloads 
of  cattle  from  E^nsas  City  to  Chicago.  These  oars  were  simply 
billed  to  Chicago  and  the  freight  was  prepaid  upon  them  at  the 
tariff  rate.  The  railway  company  transported  the  cars  to  the 
stock-yards,  that  being  Eeenan's  place  of  business,  demanded  this 
charge  of  $2.00  per  car  and  refused  to  make  delivery  until  tlie 
same  was  paid.  Thereupon  Keenan  filed  a  petition  in  the  receiv- 
ership suit,  asking  the  court  to  order  the  receivers  to  deliver  up 
this  stock  without  the  payment  of  this  terminal  charge.  In  that 
suit  certain  other  parties,  members  of  the  Chicago  live  Stock 
Exchange,  who  were  continually  receiving  shipments  of  this 
kind,  and  being  compelled  to  pay  this  terminal  charge,  intervened 
and  asked  the  court  to  declare  the  charge  illegal  and  direct  the 
receivers  to  desist  from  imposing  the  same.  The  circuit  court 
held  that  the  charge  was  illegal,  but  upon  an  appeal  by  the  receiv- 
ers the  circuit  court  of  appeals  reversed  that  decision  and  held 
that  the  charge  was  a  legal  one.  A  writ  of  certiorari  was  asked 
from  the  Supreme  Court  of  the  United  States  to  correct  this  judg- 
ment of  the  circuit  court  of  appeals,  and  was  refused. 

This  case  in  the  circuit  court  was  entitled  Union  TruU  Co.  of 


534  INTEKSTATE   COMMERCE    KEl-OKTS. 

New  York  V.  Atchison,  T.  tfc  5.  F.  Jf  Co.;  Keman  v.  AUhuxm, 
T.  db  S.  F.  R.  Co.,  04  Fed.  Rep.  992.  In  the  circuit  court  uf 
appeals  the  case  was  entitled  Wuller  v.  Keenan,  73  Fed.  Kep. 
755.  Tlieae  two  reporta  of  the  case  are  referred  to  as  showing 
the  iirecise  qneBtions  raised  and  decided. 

Before  disciiesitig  the  main  issues  presented  bj  these  facta,  two 
preliiiiiiiarj  motions  are  to  be  disposed  of. 

The  defendants  move  to  dismiss  the  petition  of  the  Cliica^ 
Live  Stock  Excliatigc  and  they  apparently  base  this  motion  upon 
two  grounds :  First,  tliat  tlie  prosecution  of  a  suit  of  this  kind  ia 
not  contemplated  by  tiie  articles  of  incorporation  and  tlierefore 
not  within  the  capacity  of  tlie  corporation,  and,  seconij,  that  the 
complainant  itself  is  engaged  in  illegal  practices  in  connection 
with  the  handling  of  this  live  stock  at  Chicago,  and  does  not, 
therefore,  come  into  court  with  clean  hands. 

Looking  to  the  purposes  of  the  corporation,  as  set  forth  in  the 
act  of  incorporation,  it  can  be  fairly  said  that  the  scope  of  it  all  is 
to  promote  the  marketing  of  live  stock  at  Chicago  in  the  interest 
of  the  members  of  that  corporation.  One  of  the  vital  eseentiak 
to  providing  a  proper  market  for  such  live  stock,  and  to  fostering 
the  business  interests  of  the  incorporators  as  commission  mer 
chants  engaged  in  the  sale  of  live  stock,  must  t>e  the  secnring  of 
reasonable  freight  rates  upon  that  kind  of  merchandise  to  Chi- 
cago ;  indeed,  without  this  there  could  be  no  market  at  Cliicago. 
We  think,  therefore,  that  this  corporation  is  tlie  kind  of  body 
which  is  contemplated  in  the  13th  section  of  the  Act.  As  a  cor 
poration  it  has  no  direct  pecuniary  interest  in  the  freight  rate  or 
in  the  imposition  of  this  particnlar  charge,  but  its  members,  for 
whose  geneml  lienefit  and  protection  it  was  formed,  have  a  vital 
interest  in  this  respect.  The  first  ground  of  objection  taken  by 
the  defendants  is  not,  therefore,  sustained. 

The  second  ground  of  objection  ia  that  the  Live  Stock  Ei- 
ehange,  being  itself  in  violation  of  law,  does  not  come  into  court 
witii  clean  hands,  and  cannot,  therefore,  be  beard, 

The  evidence  seems  to  show  that  one  of  the  objects  of  tliis 
organization  was  to  promote  uniformity  in  commission  rates  and 
to  confine  the  comniissioii  business  at  the  Chicago  etock-yards  ex- 
clusively to  meiiibers  of  the  Exchange.  For  this  purpose  imo  of 
the  by-lawB  fixes  the  rate  of  comuiission  upon  the  sale  of  diilercnl 
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kincb  of  live  stock.  The  by-laws  farther  provide  that  if  these 
rates  are  not  adhered  to  various  penalties  shall  be  imposed,  and 
that  for  con  tinned  violations,  a  member  shall  be  expelled*  They 
fnrtlier  provide  that  members  shall  have  no  business  dealings 
with  tliose  who  are  not  members  of  the  Exchange.  The  practical 
efTcct  of  all  this  is  that,  whereas,  before  the  organization  of  the 
association,  commission  rates  varied  at  the  stock-yards,  since  that 
time  tiiey  have  been  uniformly  maintained  at  those  fixed  by  the 
by-laws,  and  the  further  result  is  that  only  members  of  the  Ex- 
change do,  or,  as  a  matter  of  fact,  can,  engage  in  the  live-stock 
commission  business  at  the  stock-yards.  The  defendants  say  tliat 
this  is  a  palpable  violation  of  the  anti-trust  law,  and  insist  that 
this  Exchange  shall  not  be  permitted  to  invoke  the  law  for  the 
purpose  of  getting  this  live  stock  to  Chicago  in  order  that  the 
members  may  work  their  unlawful  practices  upon  it  when  there. 
There  is  much  force  in  this  contention,  but  we  are  unable  to 
assent  to  it,  in  view  especially  of  the  great  latitude  allowed  in  the 
matter  of  parties  to  proceedings  of  this  kind  by  the  terms  of  the 
Act.  Assuming  that  the  members  of  the  live  Stock  Exchange 
are  individually  subject  to  a  penalty,  and  that  they  might  be 
enjoined  from  continuing  their  oi^nization  in  this  respect^  does 
it  follow  that  the  corporation  may  not  maintain  this  intervening 
petition  ?  Some  of  the  objects  of  the  organization  are  certainly 
lawful  and  commendable.  Indeed,  it  may  be  questioned  whether 
anything  contained  in  the  act  of  incorporation  indicates  an  un- 
lawful purpose.  Whatever  illegality  may  be  connected  with  the 
institution  is  in  the  working  out  of  those  purposes.  Now,  the 
fact  that  a  corporation  or  an  individual  may  be  engaged  in  an 
unlawful  thing  is  no  reason  why  that  corporation  or  individual 
may  not  maintain  a  suit  for  the  purpose  of  enforcing  or  securing 
a  lawful  right.  These  defendants,  for  instance,  have  apparently 
agreed  to  impose  and  maintain  this  terminal  charge,  and  that 
agreement,  if  in  fact  made,  is  perhaps  in  violation  of  the  same 
3iiiti-trust  law  which  they  here  invoke  against  the  Chicago  Live 
Stock  Exchange.  But  is  the  fact  that  the  defendants  are  in  vio- 
lation of  some  other  statute  of  the  United  States  in  the  maintain- 
ing of  a  particular  rate  a  reason  for  holding  that  they  may  not 
set  up  in  this  proceeding  that  the  same  rate  is  not  in  violation  of 
the  Act  to  Regulate  Commerce? 
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This  motion  to  disinlEs  is  overruled. 

The  Union  Stock-Yards  &  Traneit  Company  alienee  that,  in 
respect  of  the  matters  involved  in  this  proceeding,  it  is  not  a 
common  cdrrier  subject  to  the  juriadiction  of  the  Act  to  Regntute 
Commerce,  and  moves  to  be  dismissed. 

Tliat  company  is  a  corporation  under  the  laws  of  the  State  of 
Illinois.  By  tlie  act  of  incorporation  it  is  authorized  to  construct 
stock-yards,  connect  those  yards  with  the  various  lines  of  railway 
entering  the  city  of  Cltica<ro,  and  to  either  lease  euch  connecting 
tracks  for  the  purpose  of  the  transportation  of  live  stock  and 
other  freight  between  the  various  lines  of  railway  and  the  stock- 
yards, or  to  so  transport  live  stock  and  other  freight  over  such 
connecting  lines  itself.  In  accordance  with  this  act  of  incorpora- 
tion the  company  has  constructed  its  stock-yards  and  its  Unea  of 
railway  connecting  the  tracks  of  the  various  defendants  wi^ 
those  of  the  stock-yards.  It  may  by  virtue  of  its  corporate 
power  either  leaee  these  connecting  tracks  or  furnish  the  motive 
power  and  conduct  the  transportation  of  various  kinds  of  freight 
over  these  tracks  to  and  from  the  stock-yards.  Originally  it 
leased  the  right  in  all  cases,  receiving  in  the  ease  of  dead  freight 
a  trackage  charge  and  imposing  in  the  case  of  hve  stock  no  char^ 
whatever.  Subsequently  it  elected  to  transport  the  dead  freight 
itself,  and  at  the  present  time  it  does  furnish  its  own  motive 
power  and  its  own  crews  and  haul  dead  freight  from  the  varioos 
lines  of  the  defendants  to  the  stock-yards  and  back.  With  refer- 
ence to  this  freight,  it  ia  undoubtedly  a  common  carrier.  In 
respect  to  live  stock,  however,  it  imposes  a  trackage  charge,  and 
the  defendants  in  all  cases  by  their  own  motive  power  and  with 
their  own  crows  transport  tlie  cars  to  and  from  the  stock-yanis. 
Apparently  at  the  stock-yards  the  work  of  unloading  is  done  by 
the  Stock-Yards  &,  Transit  Company, 

Upon  this  state  of  facts  it  is  difficult  to  see  how  the  Union 
Stock- Yards  &  Transit  Company  can  be  held  subject  to  the  Aft 
in  this  proceeding.  The  Act  provides  that  it  shall  apply  '■  lu  anv 
common  carrier  or  carriers  engaged  in  the  transportation  of  pas- 
sengers or  property."  The  Union  Stock-Yards  &  Transit  Com- 
pany is  not  in  any  sense  of  that  word  a  carrier  as  to  this  freight- 
It  publishes  no  tariff;  it  issues  no  way  bill ;  it  has  nothing  to  do 
with  the  transportation  of  this  property.     It  possesses  so  incident 
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and  discharges  no  function  of  a  common  carrier  in  respect  to  this 
traffic. 

In  so  holding  we  have  in  mind  the  cases  Kevktuoky  db  I.  Bridge 
Co.  V.  Zouisville  dk  N.  R.  Co.  2  L  C.  0.  Kep.  162,  2  Inters.  Com. 
Eep.  102,  and  Independent  Refi/ner^  Asso.  v.  Western  Neio  York 
ik  P.  R.  Co.  6  I.  C.  C.  Bep.  378.  In  the  first  of  those  cases  it 
was  held  that  a  bridge  company  owning  a  bridge  crossing  the 
Ohio  River  and  engaged  in  transporting  carloads  of  interstate 
freight  across  that  bridge  for  a  switching  charge  was  a  comnion 
earrier  defctdo  which  might  maintain  a  petition  ntider  the  Act 
to  Begalate  Commerce  for  the  purpose  of  compelling  another 
earrier  subject  to  the  Act  to  afford  it  equal  facilities  for  the  for- 
warding of  such  freight.  It  may  be  noted  that  the  circuit  court 
took  a  different  view  of  that  question  even,  holding  that  the 
bridge  company  under  its  act  of  incorporation  was  not  a  common 
earrier.  Kentucky  db  1.  Bridge  Co.  v.  ZauisviUe  db  N.  R.  Co. 
87  Fed.  Bep.  567,  2  Inters.  Com.  Bep.  851.  In  the  matter  of 
the  Independent  Befiners'  Association,  the  Lehigh  Valley  Rail- 
road was  engaged  in  the  discriminating  practices  complained  of, 
and  leased  its  road  for  a  short  time  to  the  Philadelphia  &  Reading 
Railroad  Company,  by  whom  the  practices  were  continuod.  Upon 
the  termination  of  the  lease  the  Lehigh  Yalley  resumed  posses- 
sion of  its  property  and  still  continued  the  same  discriminations. 
The  Commission  held  that  the  Lehigh  Yalley  Company  was 
liable  for  damages  accruing  to  shippers  by  these  unlawful  prac- 
tices during  the  period  of  the  lease. 

In  the  case  before  us  the  Union  Stock- Yards  &  Transit  Com- 
pany was  given  by  its  charter  the  option  of  becoming  a  common 
carrier  over  its  tracks  or  not.  With  respect  to  this  traffic  it 
elected  not  to  become  and  has  never  been  a  common  carrier- 
We  decide  merely  that  in  this  matter  we  have  no  power  to  reduce 
this  trackage  charge  nor  to  make  any  order  which  shall  affect  the 
Union  Stock- Yards  &  Transit  Company.-  The  railway  companies 
who  impose  and  collect  the  charge  are  the  only  parties  who  can 
be  reached.  Whether  in  respect  to  dead  freight  which  the  Union 
Itock- Yards  &  Transit  Company  transfers  to  or  from  its  yards 
for  a  definite  switching  charge,  when  such  transfer  is  part  of  in- 
terstate transportation,  that  company  is  a  common  carrier  subject 
to  the  Act  to  Begulate  Commerce,  or  whether  that  company^ 
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having  elected  to  become  a  common  carrier  with  respect  to  this 
dead  freight,  could  refuse  to  be  a  common  carrier  subject  to  the 
Act  in  respect  to  carloads  of  live  stock  duly  tendered  it  for 
transportation,  are  questions  which  we  do  not  consider. 

The  motion  of  the  Union  Stock- Yards  &  Transit  Company  to 
he  dismissed  should  be  sustained. 

This  brings  us  to  the  real  question,  and  it  is  important  to  ob- 
serve exactly  what  that  question  is.  It  is  not  as  to  the  reason- 
ableness of  the  tiirough  rate  as  a  whole,  including  this  terminal 
charge,  but  merely  as  to  the  lawfulness  of  the  terminal  charge 
itself. 

Ordinarily  the  whole  rate  is  the  only  thing  which  is  or  can  be 
(M)nsidered  and  ptissed  upon.  The  Commission  has  nothing  to  do 
with  the  division  of  that  rate,  that  being  a  matter  which  is  left 
entirely  to  the  agreement  of  the  carriers  themselves.  Here,  hcw- 
<'ver,  the  rate  as  a  whole  is  not  called  in  question,  and  there  is  no 
evidence  in  the  case  from  which  it  can  be  found  that  the  through 
rate  from  the  points  in  question  to  Chicago  is  or  is  not  a  reason- 
able rate.  It  must  be  assumed  that  the  rate,  excluding  this  ter- 
minal charge,  is  a  fair  one  to  both  parties. 

If  the  through  rate  were  what  was  really  aimed  at  by  the  com- 
plaint, then  all  ground  of  complaint  has  been  removed  since  the 
<'(>niplaint  itself  was  filed.  About  October  1,  1896,  rates  on  live 
stock  from  points  embraced  in  the  territory  covered  by  this  com- 
plaint to  all  western  markets,  including  Chicago,  were  reduced 
;')  cents  per  100  pounds.  This  would  amount  to  from  $10  to  $15 
]>er  car.  Therefore,  the  Texas  shipper  could  actually  deliver  his 
stock  in  Chicago  for  from  $8  to  $13  per  carload  cheaper  than  he 
<'ould  before  the  $2  rate  was  imposed,  and  all  the  complaint  asks 
for  is  the  abolislunent  of  that  terminal  charge. 

This  charge  is  imposed  by  the  terminal  carriere  at  Chicago  and 
those  carriers  receive  and  retain  the  entire  amount  of  that  charge. 
The  complaint  is  that  this  charge  is  an  unlawful  one,  that  no 
matter  what  the  Chicago  rate  may  be,  the  addition  of  this  par- 
ticular sum  to  that  rate  is  in  violation  of  the  Act  to  Regolate 
(Commerce. 

It  is  suggested  by  at  least  one  of  the  defendants  that  if  not  the 
through  rate,  but  the  terminal  charge,  is  the  matter  in  contro- 
versy, then  the  Commission  has  no  jurisdiction  over  that  snbject, 
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since  the  service  performed  is  a  purely  local  one.  This,  however, 
is  not  so.  Some  of  these  defendants  show  by  their  testimony  that 
they  insist  that  it  shall  be  stated  in  the  bill  of  lading  itself  that 
delivery  is  to  be  made  at  the  Union  Stock- Yards,  and  they  all 
agree  that  the  underetanding  of  the  parties,  when  the  shipment 
leaves  its  initial  point,  is  that  the  stock  must  be  and  is  to  be  deliv- 
ered at  the  Union  Stock- Yards  in  Chicago.  The  undertaking, 
therefore,  is  to  transport  this  stock  from  the  point  of  shipment  to 
the  Union  Stock- Yards.  The  freight  has  not  reached  its  desti- 
nation until  it  reaches  the  Union  Stock- Yards.  Until  so  deliv- 
ered it  is  interstate  commerce,  and  subject  to  the  Act  to  Regulate 
Commerce.  If  the  carriers  forming  the  through  line  elect  to 
divide  the  entire  rate  and  to  designate  a  certain  rate  for  the  per- 
formance of  a  certain  service,  if  they  show  in  proof  that  a  par- 
ticular carrier  is  alone  responsible  for,  and  alone  interested  in 
that  charge,  then  we  may  deal  with  that  particular  carrier  and 
that  particular  charge  irrespective  of  the  other  charges  which 
make  up  the  entire  rate. 

The  single  question  iiy  therefore.  Is  this  terminal  charge  of 
$2.00  imposed  by  the  carriers  whose  lines  enter  the  city  of  Chi- 
cago in  violation  of  the  Act  to  Regulate  Commerce? 

The  complainants  insist  that  it  does  violate  the  second  section 
of  that  Act  in  that  similar  charges  are  not  imposed  at  other  live- 
stock markets  where  the  conditions  are  substantially  the  same. 
This  claim  involves  a  misconception  of  the  second  section.  That 
section  of  our  Act  corresponds  to  what  is  known  as  "The  Equal- 
ity Clause"  in  the  English  Act.  That  clause  which  was  enacted 
before  the  "Undue  Preference  Clause,"  corresponding  to  our 
third  section,  provided,  in  substance,  that  railways  should  exact 
the  same  compensation  for  the  same  service  from  all  persons. 
The  intent  of  our  second  section  is  to  prevent  discrimination  be- 
tween individuals.  It  prohibits  the  rendering  of  a  given  service 
to  one  person  for  a  less  compensation  than  is  exacted  from  some 
other  person  for  the  same  service  under  substantially  similar  cir- 
cumstances and  conditions.  There  can  be  no  violation  of  that 
section  unless  the  services  are  "  like."  And  in  order  to  be  "  like  " 
within  the  meaning  of  that  section  they  must  be  rendered  at  least 
over  the  same  line.  Assume,  for  instance,  that  some  one  of  these 
defendants  reaches  both   the  city  of  Chicago   and  the   city  of 
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Omaha.  Now,  if  that  hnc  ehould  al)5orb  this  terminal  dia^  in 
Chicago  in  the  case  of  one  eliipper  and  shonld  decline  to  abeorb 
it  in  tlie  case  of  another  shipper  from  the  same  point,  that  would 
be  a  discrimination  under  tlie  second  section,  hut  if  this  line  ab- 
sorbed the  terminal  at  Omaha  and  did  not  absorb  it  at  ^rbicago, 
that  could  not  work  a  violation  of  the  second  section,  for  die 
aerrice  of  transporting  to  Chicago  and  the  service  of  transporting 
to  Omaha  is  not  a  tike  service  within  the  raeaninfj  of  tlmt  section, 
The  second  section  can,  therefore,  have  no  application  to  ^ 
facts  in  this  case. 

It  is  urged  that  this  charge  is  a  violation  of  the  third  sectiDii, 
for  the  reason  that  it  unduly  prefers  other  stock  markets  of  the 
west  as  against  Chicago,  in  that  similar  charges  are  not  impoEa! 
at  those  markets.  The  different  places  referred  to  in  the  t£«li- 
monj  are  East  St.  Louis,  Kansas  Citj,  Sioax  City  and  OmahB, 
and  it  appears  that  at  none  of  these  places  is  such  a  charge  made. 
The  claim  of  the  complainant  seems  to  be  two-fold.  First:  The 
rates  from  Texas  points  to  these  different  markets  have  for  manj 
years  differed  from  each  other  by  certain  differentials.  It  ha 
during  all  that  time  cost  the  shipper  a  certain  price  to  8eud  t 
given  carload  to  East  St.  Louis,  and  a  certain  amount  more  to 
send  that  same  carload  to  Omaha  or  Chicago,  respectively.  Now, 
when  this  switching  charge  was  imposed  on  tlie  Ist  day  of  Juue, 
1894,  it  inci'eased  by  exactly  that  much  the  cost  of  sending  a  car- 
load of  live  stock  from  any  particular  point  to  Chicago  withoot 
a  corresponding  increase  to  the  other  markets  named.  If  tiie 
relation  was  right  before,  it  became  wrong  by  the  imposition  of 
this  charge. 

Second :  Chicago  is  one  of  several  western  stock  markets.  At 
all  these  markets  live  stock  is  delivered  and  marketed  in  sul>Et&ii- 
tially  the  same  way.  It  is  the  duty  of  the  defendants  iu  eerviii^ 
these  different  markets  to  treat  all  alike,  and  if  they  absorb  a 
particular  charge  in  one  case,  they  must  absorb  that  charge  in 
every  case.  To  impose  a  terminal  charge  at  Chicago  and  no  sim- 
ilar charge  at  these  other  markets  is  a  preference  in  favor  of  llie 
otiier  markets  to  the  disadvantage  of  Chicago. 

It  is  certainly  true  that  the  addition  of  this  terminal  ntalces  it 
so  much  more  expensive  for  the  shipper  to  deliver  his  live  sU>ck 
at  the  stock-yards  in  Chicago  and  that  this  additional  expense 
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must  to  that  extent  work  against  Chicago  as  a  cattle  market  If 
a  tenninal  charge  is  imposed  at  Chicago  and  not  at  these  other 
markets  that  certainly  is  to  the  disadvantage  of  Chicago.  If, 
therefore,  the  Interatate  Commerce  Act  requires  that  any  abso- 
late  differential  shall  be  maintained  between  these  different  mar- 
kets or  tliat  they  shall  be  treated  with  absolute  equality  in  the 
matter  of  terminal  charges,  and  invests  the  Interstate  Commerce 
Commission  in  the  first  instance,  and  the  courts  finally  upon  pro- 
ceedings to  enforce  its  order  with  authority  to  determine  just 
what  this  differential  shall  be,  and  to  enfore  this  equality  of  treat- 
ment, then  the  complainants  are  right  in  their  proposition.  If 
the  defendants  are  under  obligation  to  absorb  terminal  charges  in 
every  case  if  they  do  in  any,  their  conduct  in  this  instance  is  in 
violation  of  law.  If  they  are  under  obligation  to  maintain  an 
absolute  differential  between  these  different  markets  it  is  fair  to 
assume,  in  the  absence  of  evidence  to  the  contrary,  that  the  one 
which  has  for  years  been  in  existence  is  the  proper  one. 

Such  cannot,  however,  now  be  considered  the  law.  The  Inter- 
state Commerce  Act,  as  interpreted  by  the  Supreme  Court  of  the 
United  States,  imposes  no  such  rule.  That  Act  does  not  attempt 
to  fix  the  rates  which  railway  companies  shall  charge,  nor  does  it 
in  any  way  provide  a  tribunal  which  can  establish  those  rates. 
The  carriers  are  left  entirely  to  their  own  discretion  in  the  making 
of  their  rates,  subject  only  to  certain  prohibitions  contained  in  the 
law.  So  long  as  those  prohibitions  are  not  infringed  every  carrier  is 
free  to  determine  for  itself  what  traffic  it  will  engage  in  and 
foster,  and  at  what  points  and  in  what  manner,  and  to  adjust  its 
tariffs  and  connections  accordingly.  It  cannot,  in  theory  at  least, 
impose  an  unreasonable  rate,  nor  can  it  discriminate  between 
different  shippers  in  the  amount  of  compensation  which  it  exacts 
for  a  like  service.  It  may  give  to  one  locality  or  one  commodity 
a  preference  over  some  other  locality  or  some  other  commodity, 
provided  that  preference  be  not  undue  or  unreasonable.  This  is 
the  import  of  the  recent  cases. 

Interstate  Commerce  Commission  v.  BaUvm/ore  db  O.  R.  Co.  48 
Fed.  Rep.  37,  3  Inters.  Com.  Eep.  192, 145  U.  S.  263,  36  L.  ed. 
699,  4  Inters.  Com.  Rep.  92 ;  Cincinnati^  N.  O.  dk  T.  P.  R.  Co. 
V.  Interstate  Comm^erce  Commission^  162  U.  S.  184,  40  L.  ed. 
935,  5  Inters.  Com.  Rep.  391 ;  Texas  dk  P.  R.  Vo.  v.  Interstate 
Commerce  Commission^  162  IT.  S.  197,  40  Ij.  ed.  940,  5  loters. 
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Com.  Itep.  iW;  Interstate  Commerce  CommUgion  v.  Cincinnati, 
N.  0.  A  T.  P.  R.  Co  167  U.  S.  479,  42  L.  ed.  243 ;  InterntaU 
Commerce  Commission  v,  Alabama  Mulland  R.  Co.  168  D.  8. 144. 

What  coDEtitutes  tiii  undue  preference  haa  not  yet  been  detined 
by  the  courts.  That  seems  to  be  a  qnestion  of  fact  reeting  in  the 
judgment  of  the  trier.  The  preference  must  not  be  nntieccBsary. 
It  must  not  bear  too  severely.  It  muet  not  be  unreasonabk' 
Considering  all  the  snrroundings,  and  giving  to  the  carrier  tliat 
latitude  which  the  court  concedes  it,  does  the  adjustment  of  i^ 
tariffs  work  an  undue  and  unreasonable  preference  and  advantage ' 

Regarding  this  question  as  one  of  fact,  there  are  severu)  eh- 
ments  to  be  taken  into  account. 

1.  T!ie  charge  is  a  small  one.  Ae  compared  with  the  entire 
freiglit  upon  a  carload  of  live  stock  from  Texas  to  Chicigo  it  is 
ahuost  insignificant,  being  only  a  fraction  of  a  cent  per  100  ponude. 
It  is  not  meant  tliat  a  discrimination  may  not  amount  to  an  undue 
preference  simply  because  it  is  small.  Any  preference,  no  mat- 
ter how  slight,  may  be  undue  if  circumstances  do  not  excuse  it. 
Moreover,  the  unreasonable  exaction  complained  of  in  cases  oi 
this  kind  is  almost  always  slight  in  case  of  a  single  shipmenl. 
This  charge,  while  but  trilling  as  applied  to  a  single  carloatt, 
amounts  in  the  aggregate  to  a  very  large  sum  annually.  Wliat 
we  have  in  mind  is,  that  tlie  very  enormity  of  the  pr^fereuct 
might  in  some  cases  render  it  an  unreasonable  one,  although  justi 
fiable  to  some  extent;  and  this  is  not  that  case. 

2.  This  discrimination  has  not  worked  any  appreciable  disad 
vantage  to  Chicago  as  a  market.  An  examination  of  the  receipts 
of  live  stock  in  comparison  with  those  of  the  other  markets  in 
question  show  in  some  instances  since  1893  a  relative  gain  and  in 
some  a  relative  loss.  As  is  said  in  the  tindingsof  fact,  tliischai^' 
must  of  necessity  be  to  the  disadvantage  of  Chicago,  but  thai 
disadvantage  is  not  so  serious  that  its  effect  can  be  observed. 
Kow,  a  discnminatioiimay  undoubtedly  be  an  undue  one  althougli 
its  results  cannot  be  directly  traced;  but  it  might  easily  happen 
that  the  very  hardship  actually  resulting  in  a  particular  case 
would  make  it  undue,  and  that  can  hardly  be  said  here. 

3.  The  conditions  at  the  different  markets  are  not  the  same, 
and  an  examinatiun  of  those  comiitions,  as  far  as  they  are  revealeil 
by  this  case,  leaves  it  somewhat  doubtful  jnst  how  farthore  isarn 
preference,  dne  or  nndue,  against  Chicago. 


^▲TTL£  raisers'  ASSOGIA'HON    V.  FORT  WORTH  A  O.  O*  R.  00.      54S 

It  appears  that  there  are  certain  terminal  charges  which  the 
carriers  are  compelled  to  bear  in  connection  with  the  delivery  of 
live  stock  at  the  stock-yards  in  all  these  markets.  Apparently 
the  only  charge  which  is  made  by  the  stock-yards  at  Kansas  City 
aiid  East  St.  Lonb  is  an  unloading  charge  of  50  cents  per  car. 
The  different  carriers  use  their  own  motive  power  in  setting  in 
and  taking  out  the  cars,  and  this  in  the  case  of  the  most  favored 
companies  is  almost  nothing  at  each  of  those  points,  since  the 
distance  that  the  cars  must  be  moved  over  the  tracks  of  the  stock- 
yards is  insignificant.  At  Sioux  City  and  Omaha  the  stock- 
yards perform  the  switching  service  and  make  a  gross  charge  of 
$1.00  per  car  for  this  and  the  unloading.  At  Chicago  the  cost 
to  those  carriers  which  are  the  most  favorably  situated  seems  to 
be  about  $1.65  per  car,  including  the  trackage  and  unloading 
charges.  The  carriers  therefore  absorb  50  cents  at  Kansas  City 
and  East  St.  Louis,  $1.00  at  Sioux  City  and  Omalia  and  $1.65 
at  Chicago. 

If  the  theory  of  the  complainants  is  correct,  and  every  stock 
market  must  be  treated  exactly  alike  in  this  particular,  then 
Kansas  City  might  well  say  that  the  railroad  companies  should 
absorb  no  more  at  Chicago  than  at  Kansas  City,  and  it  would 
follow  that  they  ought  to  absorb  of  the  terminal  charges  at  each 
point  50  cents;  that  is  to  say,  they  should  impose  a  charge  of  50 
cents  at  Sioux  City  and  Omaha  and  $1.15  at  Chicago.  As  already 
intimated,  however,  no  such  rule  as  this  is  either  contemplated  or 
possible  of  application  in  the  absence  of  some  body  which  abso- 
lutely fixes  the  rates  for  all  carriers  to  all  these  points. 

Of  course,  in  the  above  statement  only  the  charges  of  those 
«*arriers  which  are  most  favorably  located  are  referred  to.  Other 
carriers  incur  and  absorb  much  greater  amounts  in  the  way  of 
making  deliveries  of  live  stock  than  these.  The  Chicago  &  Al- 
ton, for  instance,  pays  a  switching  charge  of  $2.00  at  Kansas  City 
in  addition  to  the  unloading  charge.  Both  the  Chicago,  Mil- 
waukee &  St.  Paul  and  the  Chicago  &  Northwestern  pay  the 
Union  Pacific  a  considerable  sum  for  making  delivery  at  the 
stock- viirds  at  South  Omaha.  It  will  be  remembered  that  at 
Clncjigo  the  actual  expense  of  making  delivery  varies  from  $1.65 
to  83.34. 

These  increased  expenses  are  due,  however,  to  the  unfavorable 
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location  of  aome  carriers  and  are  necessary  to  put  those  carrien 
upon  an  erjiiulity  wiih  the  most  favored  ones.  The  charge  ideuIq 
by  all  carriers  from  tlie  same  section  must  be  the  saiue.  and  the 
least  expensive  line,  or  what  ie  equivalent  to  the  siiortest  line, 
tixes  the  rate  for  the  others. 

i.  It  appears  that  these  terminal  charges  are  absorbed  at  other 
points  than  Chicago  by  reason  of  competition. 

The  cases  from  the  United  States  Supreme  Conrt  above  re- 
ferred to  all  hold  that  competition  may  afford  a  legitimate  reason 
for  preferring  one  community  to  another.  Indeed,  competition 
in  its  various  forms  is  about  the  only  reason  which  eaa  ever  justiij 
such  preference.  We  can  hardly  see  why,  if  it  juEtilies  a  difr 
rrimination  in  any  case,  it  may  not  in  this.  The  Chicago  & 
Northwestern  Railroad  Company  makes  delivery  of  live  stock  at 
both  Omaha  and  Chicago.  Let  it  be  aseomed  that  a  termina] 
charge  of  $2.00  wo\ild  be  a  jnst  and  reasonable  charge  at  both 
those  points.  Owing  to  the  competition  of  an  independent  line 
which  does  not  reach  Chicago,  like  the  Missouri  Pacific,  the  Chi- 
cago &  Northwestern  is  unable  to  impose  that  charge  at  Omaha. 
Is  this  a  reason  why  it  should  be  compelled  to  absorb  the  Chicago 
terminal  which  is  in  every  respect  a  proper  and  reasonable  one) 
The  same  reasoning  which  would  hold  that  it  must  would  put  it 
into  the  power  of  a  single  road  to  abolish  terminal  charges  at 
every  considerable  railway  center  in  the  United  States, 

There  undoubtedly  may  be  instances  in  which  the  adjustment 
of  rates,  each  of  which  is  entirely  reasonable  and  pioper  in  itself, 
works  a  violation  of  the  third  section,  hut  the  present  case 
is  not  one.  We  hold  that,  if  the  imposition  of  this  terminal 
charge  at  (7hicago  is  just  and  reasonable,  the  fact  that  siniilar 
charges  are  not  imposed  by  the  defendanis  at  the  other  compettng 
stock  markets  referred  to  does  not  make  this  an  undue  prefereaee 
under  the  third  section. 

The  complainants  insist  that  this  cliarge  is  unlawful  became  it 
discriminates  against  live  stock  and  in  favor  of  dead  freight  IB 
that  no  similar  terminal  is  hnposed  upon  dead  freight.  j 

The  testimony  upon  this  point  is  not  very  satisfactory.     It  qh 
pears,  however,  that  the  rule  is  to  impose  the  same  terminal  upon 
both  live  stock  and  dead  freight  at  Chicago,  but  that  in  » 
cases  competitive  conditions  require  ite  absorption  in  the  coes  of 
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dead  freight.  The  Illinois  Central,  for  instance,  charges  the 
terminal,  except  on  merchandise  intended  for  Texas  points  and 
some  other  points  in  the  southwest.  It  also  appears  that  the  ter- 
minal charge  upon  live  stock  received  from  the  East  is  $1.00,  as 
against  $2.00  upon  live  stock  received  from  the  West.  The 
Wabash  Railway  charges  $2.00  upon  cars  coming  from  one  sec- 
tion and  $1.00  upon  cars  coming  from  another  section,  although 
the  expense  to  it  is  in  each  case  identical.  This  results  from  com- 
petition with  eastern  lines. 

What  has  been  said  in  reference  to  undue  preference  between 
different  nuirkets  applies  with  equal  force  to  this  contention  of 
the  oomplainants.  A  carrier  may,  under  stress  of  competition, 
absorb  a  terminal  charge  upon  one  kind  of  merchandise  or  in 
favor  of  one  locality  and  not  in  favor  of  another,  unless  in  so 
doing  he  is  guilty  of  an  undue  preference,  and  there  is  nothing  in 
this  case  to  show  any  such  unlawful  conduct  on  the  part  of  any 
of  these  defendants.  What  seems  to  be  the  position  of  the  com- 
plainants, that  the  defendants,  as  a  matter  of  law,  are  compelled 
to  charge  the  same  terminal  upon  all  classes  of  freight  and  upon 
cars  received  from  all  directions,  cannot  for  the  reasons  already 
stated  be  sustained. 

This  brings  us  to  consider  whether  this  charge  is  in  violation 
of  the  first  section,  as  being  an  unjust  and  unreasonable  charge. 
The  complainants  contend  that  it  is.  Their  position  is  that  the 
rate  to  Chicago  includes,  of  necessity,  a  delivery  of  the  stock ; 
that  a  proper  delivery  cannot  be  made  without  providing  certain 
facilities  therefor;  that  the  different  carriers  have  not  provided 
such  facilities  elsewhere,  but  have  made  and  constituted  the  stock- 
yards their  common  depot  for  this  purpose ;  that  this  being  so 
they  must  be  to  the  expense  of  making  delivery  at  that  point,  and 
if  some  instrumentality  which  they  have  hitherto  used  without 
charge  has  become  a  matter  of  expense  to  them,  they  must  bear 
that  expense  as  an  incident  to  the  service.  The  defendants  say 
that  this  claim  of  the  complainants  has  already  been  passed  upon 
by  the  court  and  is  res  judicata.  Manifestly  the  first  matter  for 
determination  is  how  far  this  question  is  already  concluded  by 
judicial  action. 

At  the  time  this  terminal  charge  was  first  imposed,  the  Atchi- 
son, Topeka  &  Santa  F^  Railway  was  in  the  hands  of  receivers, 
7  Ii«TBR8.  Com.  85 
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who  were  acting,  as  to  that  portion  of  it  entering  the  city  of  Gbi- 
cac^o,  under  the  direction  of  the  Circuit  Court  for  the  Northern 
District  of  Ilh'nois.  One  Keenan,  soon  after  the  charge  was  im- 
posed, and  apparently  for  the  purpose  of  testing:  its  legality,  made 
a  Bhipinent  of  live  stock  from  Kansas  City  to  Chica«];o,  upon 
which  he  prepaid  the  published  rate  to  Chicago,  but  did  not  pre- 
pay the  terminal  charge.  Keenan's  place  of  bnsineaB  was  at  the 
Union  Stock- Yards,  and  the  receivers  made  delivery,  without fQ^ 
ther  instructions,  to  him  at  that  point,  requiring  the  payment  of 
this  additir>nal  $2.00  per  car.  Keenan  declined  to  pay  it  and  the 
receivers  declined  to  deliver  until  such  payment  was  made.  There- 
upon  Keenan  iiled  a  petition  in  the  Circuit  Court  for  the  North- 
ern District  of  Illinois,  alleging  tliat  the  charge  was  ill^^  and 
asking  that  tlie  receivers  be  directed  by  the  court  to  make  defif- 
ery  without  the  payment  of  such  chaige.  Immediately  after  the 
filing  of  this  petition  several  other  persons,  who  were  memben 
of  the  Chicago  Live  Stock  Exchange  and  interested  in  the  ship 
nient  of  cattle  to  the  stock-yards  at  Chicago,  filed  intervening 
petitions  in  which  they  asked  the  court  to  direct  the  receivers  not 
to  impose  this  terminal  charge  upon  any  shipments  of  live  stock 
to  the  stock-yards.  The  contention  of  the  petitioners  was  iden- 
tical with  that  of  the  complainants  upon  this  branch  of  the  caee^ 
and  that  contention  the  circuit  court  apparently  sustained. 

That  court  held  upon  the  strength  of  Covington  Stoch-Tardi 
v.  Keitfi,  139  IJ.  S.  12S,  35  L.  ed.  73,  that  the  rate  from  Eansis 
City  to  Chicago  included  a  delivery  of  the  cattle  at  Chicago,  and 
tiiat  the  receivers  must  make  such  delivery  without  f nrtlier  com- 
])en8ation ;  that  the  stock-yards  had  become  the  depot  of  the  At- 
cliison,  Topeka  &  Santa  Fe  Railway,  and  was  the  place  at  which 
delivery  of  livestock  in  Chicago  must  be  made;  that  tlierefore  it 
was  incumbent  on  the  receivers  to  make  delivery  at  that  pkee 
without  the  exaction  of  the  terminal  charge  of  $2.00.  The  oonrt 
accordingly  directed  the  receivers  to  deliver  Keenan  hia  stock, 
and  not  to  impose  the  terminal  charge  for  the  future. 

From  this  decision  the  receivers  appealed  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit.  That  conrt 
reversed  the  judgment  of  the  circuit  court  and  held  that  the 
charge,  upon  the  facts  as  presented  in  that  case,  was  a  legal  ona 
As  we  understand  the  reiiisoning  of  that  conrt,  it  is  that  while  • 
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freight  rate  ordinarily  includes  the  cost  of  delivery,  that  is  not 
necesBarily  true.  A  carrier  may,  if  it  sees  fit,  divide  the  total 
rate,  making  the  cost  of  delivery  a  separate  charge  by  itself.  At 
all  events  it  held  that,  nnder  the  circumstances  of  this  particular 
CBfie,  the  carrier  might  lawfully  impose  a  charge  for  making  de 
livery  at  the  Union  Stock- Yards,  and  the  Supreme  Court  of  the 
United  States  refused  an  application  for  a  writ  of  certiorari  to  re- 
▼iew  this  judgment. 

It  can  hardly  be  said  that  this  decision  of  the  circuit  court  of 
appeals  is  to  be  regarded  as  in  the  nature  of  an  estoppel.  Certain 
members  of  the  Live  Stock  Exchange  were  parties  to  that  suit, 
bat  the  corporation  itself  was  in  no  sense  a  party.  The  Cattle 
Baiaers'  Association  of  Texas,  the  original  complainant  in  this 
miitf  does  not  appear  upon  the  record  either  as  an  association  or 
bj  any  of  its  members.  While,  however,  it  cannot  be  treated  as 
having  the  technical  effect  of  a  previous  adjudication  of  this  same 
question,  it  is  a  judicial  decision  which  should  be  of  controlling 
force  with  us.  Whatever  order  we  might  make  in  this  case  can 
<mly  be  enforced  by  an  application  to  some  circuit  court.  Any 
drcnit  court,  even  though  it  were  not  within  the  Seventh  Circuit, 
would  feel  bound  to  follow  in  this  case  the  judgment  of  the  oiv 
eoit  court  of  appeals.  We  ought,  therefore,  to  be  controlled  in 
the  same  manner  and  to  the  same  extent  by  the  judgment  of  that 
court.  Whatever  the  views  of  the  Commission  might  have  been 
as  to  the  questions  involved,  that  judgment  is,  in  effect,  conclus- 
ive upon  us  so  far  as  the  matters  embraced  in  it  were  identical 
with  the  questions  presented  here. 

An  examination  of  the  record  in  that  case  apparently  shows 
that  every  essential  fact  which  could  bear  upon  the  determination 
of  this  question  was  presented  there,  with  the  single  exception  of 
the  fact  that  the  Union  Stock- Yards  &  Transit  Company  was 
originally  organized  by  the  various  railroad  companies  centering 
at  Chicago  for  the  purpose  of  creating  a  common  live  stock  mar- 
ket where  delivery  of  live  stock  destined  for  Chicago  could  be 
made  by  all  the  carriers.  While  this  fact  would  have  perhaps  an 
important  bearing  upon  the  question  as  to  whether  these  cou)- 
panies  ought  in  good  conscience  to  impose  this  charge,  we  hardly 
think  it  could  have  produced  a  different  result  in  the  deter- 
mination of  the  legal  question  submitted  to  the  court.     The  de- 
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fendants  in  this  case  never  owned  a  majority  of  the  stock  of  the 
Union  Stock- Yards  &  Transit  Company.  They  have  for  many 
years  owned  none  of  that  stock.  Some  of  the  defendants  never 
owned  any  of  it.  It  does  not  appear  that  the  various  railro&dB 
ever  had  any  legal  right  to  insist  upon  the  use  of  the  tracks  of  the 
stock-yards  free  of  charge  nor  that  they  could  on  tlie  1st  of  June, 
1  S()4,  have  successfully  resisted  the  payment  of  tlie  charge  exacted 
by  the  Stock- Yards  Company. 

It  must  be  accepted  as  the  law  of  this  case  that  there  is  no  legal 
obligation,  under  the  circumstances  presented,  upon  the  part  of 
the  various  carriers  to  make  delivery  at  the  Union  Stock- Yarda. 
They  have  a  legal  right  to  impose  a  charge  of  the  nature  which 
they  do  impose. 

AVe  do  not  think,  however,  that  this  is  the  qnestion  presented 
to  us  for  determination.  Most  questions  coming  before  this  Com- 
mission are  questions  of  fact,  not  questions  of  law.  Whether* 
particular  thing  should  be  considered  is  a  legal  question,  but  when 
it  has  once  been  determined  what  elements,  as  a  matter  of  law, 
are  to  be  taken  into  account  almost  every  case  resolves  itself  into* 
question  of  judgment.  Upon  a  survey  of  the  whole  situation,  lock- 
ing at  these  matters  from  the  standpoint  of  both  parties,  what,  in 
fairness  to  the  public  and  the  railroads  alike,  ought  to  be  done! 
This  is  the  thing  for  determination  here.  That  the  defendants  nwy 
charge  one  sum  to  Chicago  and  an  additional  sum  for  delivery  at 
the  Union  Stock-Yards,  as  a  legal  proposition,  has  been  settled. 
Whether  they  ought  to  make  the  charge  they  do,  or  any  chai^ 
or  whether  the  charge  for  delivery  is  already  fairly  included  in 
the  rate,  is  a  proposition  of  fact  for  consideration.  Under  all  the 
circumstances,  is  this  terminal  charge  a  "just  and  reasonable"  one 
under  the  first  section  ? 

The  defendants  say  that  the  complainants  have  admitted  that 
if  the  imposition  of  any  charge  is  lawful,  then  this  charge  is  « 
reasonable  one.  The  intervenor  did  concede  upon  the  trial  that 
$2.00  was  a  reasonable  switching  charge,  if  any  such  charge  should 
be  imposed.  Tiio  complainant  did  not  go  quite  that  lengtL  It 
cannot  be  said  that  cither  of  them  conceded  that  the  imposition 
of  the  charge  was  just  and  reasonable  under  the  first  section. 
The  defendants  have  all  shown  what  the  cost  of  this  service  to 
tlieni  is. 
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It  appears  from  the  findings  of  fact  that  in  some  instances  the 
actual  cost  to  the  carrier,  including  the  trackage  charge  paid  to 
the  Union  Stock- Yards  &  Transit  Company  and  tht?  unloading 
charge  also  paid  to  that  company,  is  less  than  $2.00,  probably  not 
to  exceed  upon  a  fair  basis  $1.50.  In  the  great  majority  of  case.^, 
however,  it  is  more  than  $2.00,  and  we  are  not  prepared  to  say 
that,  having  reference  entirely  to  the  cost  of  service,  a  charge  of 
$2.00  would  be  an  extravagant  one.  But  this  question  is  broader 
than  the  mere  cost  of  service.  It  embraces  the  whole  situation, 
in  which  the  cost  of  service  is  but  a  single  factor. 

The  United  States  Supreme  Court  said  in  the  Covington  Stock- 
Yards  Case  that  a  freight  rate  between  two  termini  carries  with  it 
the  cost  of  a  delivery,  and  that  the  carrier  is  obliged  to  make  such 
delivery  and  to  provide  whatever  reasonable  facilities  may  be 
necessary  thereto  without  the  imposition  of  any  further  charge. 
While  the  circuit  court  of  appeals  has  held  that  this  language 
does  not  apply  to  and  control  the  present  case,  it,  nevertheless, 
expresses  the  general  understanding  in  this  country.  Ordinarily 
the  single  rate  includes  all  terminal  charges.  Upon  the  European 
continent  freight  rates  do  not  appear  to  be  made  in  this  way. 
There  is,  first  of  all,  a  terminal  charge,  which  applies  to  all  traffic, 
to  which  a  charge  for  movement  is  added.  In  England  at  the 
present  time  a  shipper  may  require  the  railroad  company  to  segre- 
gate the  rate,  determining  what  part  of  it  is  fairly  a  terminal 
charge,  and  if  he  does  not  take  advantage  of  the  terminal  facili- 
ties, he  may  demand  under  some  circumstances  a  reduction  in  the 
rate  to  that  amount ;  but,  with  us,  the  rate  ordinarily  includes  the 
cost  of  delivery. 

Not  only  is  this  ordinarily  so,  but  it  seems  to  have  been  always 
considered  that  the  live  stock  rate  to  Chicago,  the  very  rate  under 
consideration,  included  such  a  delivery.  Going  back  to  1865,  we 
find  that  the  railroad  companies  had  provided  in  different  parts 
of  the  city  yards  at  which  cattle  could  be  delivered  and  sold. 
There  were  then  four  of  these  different  yards,  and  every 
carrier  entering  Chicago  was  obliged  to  make  delivery  at 
whichever  one  the  shipper  might  designate  without  additional 
charge.  This  was  found  expensive  and  inconvenient  to  the  car- 
riers, and  for  the  purpose  of  obviating  the  inconvenience  and 
diminishing  tlie  expense,  they  brought  about  the  organization  of 
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the  Union  Stock-Yards  &  Transit  Company.  That  compSDj 
originateil  entirely  witli  the  railrtmds,  and  its  purpose  was  to  pro- 
vide a  common  market  at  wliicli  ail  carriers  niifrht  unload  the 
stock  wliieli  they  brouf^lit  into  Cliicago.  They  tliereby  recofmiied 
the  fact  that  a  delivery  could  be  made  by  tliem  in  this  wiiy 
cheaper  and  more  conveniently  than  if  each  carrier  provided  facili- 
ties of  its  own. 

That  is  undoubtedly  true  to-day.  While  the  testimony  in  this 
case  is  not  suffifiently  definite  to  warrant  an  absolute  findinj-  of 
fact,  it  does  show  to  a  moral  certainty  tliat  the  carriers  bringing 
live  stock  to  the  city  of  Chicago  can  better  afiord  to  be  to  t!ie 
expense  of  transporting  it  to  the  stock-yards  than  to  create  vuds 
of  their  own,  if  snch  a  thing  were  now  possible. 

Previous  to  18C5,  carriers  at  Cliicago  had  always  made  deliverj 
of  live  stock  as  a  part  of  the  Chicago  rate.  In  that  year 
they  adopted  this  present  mode  of  effecting  that  delivery. 
For  thii'ty  years  these  carriers,  by  their  regular  and  nniform 
course  of  business,  without  protest  and  without  any  suggesticin  of 
hardship,  have  made  delivery  at  the  stock-yards  in  this  way. 
They  have  thereby  recognized  the  fact  that  the  rate  to  Chicago 
carried  with  it  a  delivery  to  the  stock-yards,  or,  at  all  eveots, 
carried  with  it  whatever  expense  was  necessary  to  transfer  aui 
from  the  various  tracks  to  the  stock-yards  and  nnIoa<i  those  can 
at  the  stock-yards.  No  suggestion  is  made  that  the  cooditioni 
are  different  today  than  they  always  have  been.  It  is  said  tb«t 
the  rates  on  live  stock  have  fallen  and  that  they  are  now  too  low. 
If  they  are  too  low,  they  ought  to  be  made  higher.  But  no  reason 
is  assigned  why  the  division  of  the  terminal  carrier  at  Chicago 
should  be  increased  now  without  any  increase  of  the  eatiR 
rate. 

Since  1865  the  value  of  the  freight  tenninala  in  the  ci^  of 
Chicago  owned  by  these  defendants  has  enormously  increwed. 
This  increase  in  value  has  without  doubt  been  much  greater  in 
proportion  than  that  of  the  remainder  of  their  tracks.  Thej 
might  with  propriety,  and  perhaps  they  do,  insist  that  they  should 
be  allowed  an  aibitrary  charge  for  the  delivery  of  freight  at  theie 
expeijsive  terminals.  While,  however,  the  expense  to  the  dfr 
fendants  of  making  delivery  of  other  kinds  of  freight  at  Chicago 
has  unquestionably  increased,  their  expense  in  making  dehverr 
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of  this  live  stock,  laying  out  of  accoant  the  trackage  chai^  which 
they  were  compelled  to  pay  for  the  first  time  in  1894,  has  steadily 
decreased  and  is  'probably  less  today  than  it  ever  was  before. 
Upon  what  theory,  therefore,  can  the  charge  be  justified  ? 

The  only  new  condition  is  that  the  Stock- Yards  &  Transit 
Oompany  imposes  for  the  first  time  this  trackage  charge.  The 
Illinois  Central  Railroad  Company  estimates  that  the  actual  cost 
to  it,  including  the  trackage  charge  and  the  amount  paid  for  un- 
loading, of  all  the  service  embraced  in  this  terminal  ehaif;e  is 
$1.65.  Probably  a  conservative  estimate  would  be  $1.50.  Tiiat 
n  to  say,  the  Illinois  Central  Company  takes  advantage  of  the 
circumstance  that  the  Union  Stock-Yards  &  Transit  Company 
have  compelled  it  to  pay  a  charge  of  80  cents  to  exact  from  the 
public,  not  only  the  80  cents  which  it  is  compelled  to  pay,  but 
also  the  70  cents  which  it  costs  it  to  make  delivery  at  the  stock- 
yards and  a  clear  profit,  in  addition,  of  50  cents  upon  each  car 
which  it  puts  into  those  yards.  We  do  not  think,  upon  the 
whole  case,  that  this  is  either  just  or  reasonable.  We  see  no  rea- 
•on  why  that  company  should  not  render  now  as  a  part  of  the 
aervice  covered  by  the  Chicago  rate  the  same  service  which  it 
has  always  rendered  for  that  rate.  We  do  not  believe  that  these 
carriers  should  be  allowed  to  add  an  arbitrary  charge  to  the 
Chicago  rate  for  doing  a  thing  which  they  for  thirty  years  have 
said  was  included  in  that  rate  and  which  we  believe,  considering 
the  manner  in  which  rates  are  made  up  and  in  which  this  rate  has 
been  made  up,  ought  to  be  included  in  the  rate. 

We  are  inclined  to  think,  however,  that  they  may  reim- 
burse themselves  for  whatever  they  are  compelled  to  actually 
disburse  in  the  way  of  trackage  charges  to  the  Union  Stock- 
Yards  &  Transit  Company.  That  company  is  apparently  en- 
tirely independent  of  the  railway  companies.  They  cannot 
and  do  not  in  any  respect  control  its  charges.  This  par- 
ticular charge  seems  to  have  been  exacted  from  them  in  opposi- 
tion to  the  most  earnest  protest.  It  does  not  seem  just,  there- 
fore, to  compel  them  to  absorb  this  charge.  If  the  Union  Stook- 
Yards  had  become  the  depot  of  the  various  carriers  in  such  a  way 
tiiat  it  was  their  legal  duty  to  make  delivery  at  that  point,  this, 
of  course,  would  be  otherwise,  for  if  they  were  under  a  legal  ob- 
ligation to  get  the  stock  to  the  Union  Stock- Yards,  they  must 
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pay  whatever  additional  experise  tlie  rendering  of  tiiis  seiviM 
entailed ;  but  it  has  been  finally  determined  that  there  is  no  such 
obligation,  and  this  being  so,  it  does  not  seem,  as  a  matter  of  iair- 
ness,  that  tliey  oiiglit  to  be  compelled  against  their  will  to  make 
good  this  extra  charge.     They  iniglit  as  a  matter  of  policy  clioosc 

to  do  BO. 

The  total  trackage  charge  imposed  is  in  some  cases  80  cents  per 
car,  and  in  other  cases  $1.50  per  car,  and  the  testimony  sliowi^ 
that  abont  one  half  the  total  number  of  cars  of  live  stock  brought 
in  by  the  defendants  pay  each  charge,  so  that  the  average  track- 
age cluirge  paid  the  Union  Stock- Yards  &  Transit  Company 
would  be  about  $1.15.  Strictly  speaking,  it  is  probably  true  thai 
only  the  lower  charge  should  be  considered  by  ua,  since  the  pub- 
lic is  entitled  to  the  least  expensive  line.  If  the  long  line  electa 
to  compete,  it  must  do  so  subject  to  its  natural  disadvantages. 
The  various  defendants  admit  that  whatever  charge  is  made  musi 
be  a  uniform  one,  bo  that  a  reasonable  charge  would  probably  be 
a  reasonable  charge  for  that  road  most  advantageously  situated. 
Upon  this  basis  no  carrier  should  be  allowed  to  charge  more  than 
80  cents  per  car  trackage.  We  have  thought,  however,  that  under 
all  the  circumstances,  a  terminal  charge  of  $1.00  would  be  a 
fair  one.  This  is  slightly  more  than  the  trackage  charge  paid  by 
some  carriers  and  somewhat  less  than  that  paid  by  other  carriers. 

Our  judgment  is,  therefore,  that  the  exaction  of  a  terminal 
ihai^  of  more  than  $1.00  per  car  is  in  violation  of  the  first  and 
possibly  of  the  third  section  of  the  Act,  and  that  the  defendants 
DUght  not  to  exact  more  than  this  sum.  To  order  them  not  to 
do  so  would,  however,  be  prescribing  a  rate  for  tlie  future,  and 
that,  under  the  decision  of  the  United  States  Supreme  Court  in 
/ntersiafe  Cotnmerce  Commissian  v.  Cincinnati,  N.  O.  &T.  P. 
R.  Co.  167  U.  S.  479,  42  L.  cd,  243,  we  have  no  power  to  do. 
We  shall  make  au  order  directing  the  carriers  to  cease  and  desiel 
from  charging  and  collecting  the  present  charge  of  $2.00.  The 
Supreme  Court  in  the  case  above  referred  to  liases  its  decision 
upon  the  ground  that  the  Interstate  Commerce  Act  does  not  in 
express  terms  delegate  to  the  Commission  the  power  to  prescrilK- 
a  rate.  It  is  intimated  in  that  case  that  the  power  of  Congress 
to  do  BO,  had  it  elected,  was  ample.  Now,  the  fifteenth  section 
of  the  Act  to  Eegulate  Commerce  does  in  express  terms  provide 
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that  the  Commission  shall,  upon  finding  a  carrier  in  violation  of 
any  of  the  provisions  of  that  Act,  order  it  to  cease  and  desist 
therefrom.  If  this  is  equivalent  to  prescribing  a  rate  for  the  fn* 
ture,  it  is  within  the  express  terms  of  the  Act  itself,  and  there* 
fore  not  open  to  the  objection  that  the  power  has  not  been  dele- 
gated. What  the  practical  effect  of  such  an  order  may  be,  or 
whether  it  can  be  given  any  practical  effect,  remains  to  be  seen. 

The  Cattle  Kaisers'  Association  asks  reparation  in  behalf  of  its 
various  members  to  the  extent  that  they  have  been  compelled  to 
pay  this  unlawful  charge.  The  intervening  petitioner  does  not 
ask  reparation,  either  in  its  own  behalf  or  in  behalf  of  its  mem- 
bers. Indeed,  the  case  apparently  discloses  that  none  of  these 
charges  finally  fall  upon  the  commise^on  merchants  at  Chicago, 
since  they  are  paid  on  account  of  the  owners  of  the  cattle.  If 
the  members  of  the  Live  Stock  Exchange  have  suffered  any  dam- 
age it  is  of  that  indirect  sort  which  results  from  the  diversion  of 
business  from  Chicago  to  other  markets. 

It  was  stated  at  the  conclusion  of  the  testimony  that  the  matter 
of  reparation  would  be  held  open  to  be  further  proceeded  with  in 
case  it  was  held  that  the  exaction  of  this  terminal  charge  was  nn* 
lnwful. 

In  Van  Patten  v.  Chicago^  M.  dk  St.  P.  P.  Co.  81  Fed,  Rep, 
545,  this  matter  of  a  recovery  in  case  of  the  payment  of  an  ex- 
cessive freight  rate  came  before  the  Circuit  Court  for  the  North- 
em  District  of  Iowa.  The  plaintiff  in  that  case  had  brought  suit 
in  the  Circuit  Court  for  the  excess  above  a  reasonable  rate  upon 
grain  from  points  in  Iowa  to  Chicago.  It  appeared  that  the  rates 
charged  and  collected  by  the  defendant  railway  company  were 
the  open  published  rates,  and  the  court  held  that,  this  being  so, 
the  plaintiff  was  not  entitled  to  recover.  The  position  of  the 
court  apparently  was  that  the  publication  of  a  given  rate  under 
the  sixth  section  by  the  carrier  fixed  that  rate ;  that  when  the  rate 
was  so  published  it  became  unlawful  to  receive  any  other  or  dif- 
ferent rate,  and  that  it  could  not  be  an  unlawful  act  to  demand 
and  collect  the  published  rate. 

If  this  opinion  should  finally  prevail,  it  would  result  that  the 
pobUc  has  absolutely  no  protection  against  an  unreasonable  rate. 
The  decision  of  the  United  States  Supreme  Court  in  Interstate 
Cofnmerce  Commission  v.  Oincinnatij  N.  O.  dk  T.  P.  R.  Co 
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supra,  iiolds  that  the  Commiesiorij  and  therefore  the  court,  has  no 
power  to  correct  the  rate  for  the  future.  There  is,  tlierefore,  no 
way  in  which  a  railway  company  can  be  compelled  to  pnhlisli  i 
reasonable  rate.  Now,  if  a  rate  when  puhlished  ia  conclusively 
presumed  to  be  reasonable,  and  the  shipper  has  no  right  o^  action 
to  recover  any  portion  of  that  rate,  then  there  is  ahsohitely  no 
way  in  which  the  public  can  obtain  any  redress  from  the  exaction 
of  a  rate,  no  matter  how  extortionate.  In  the  discussion  of  this 
qnoBtion  it  has  been  often  said  at  the  bar  and  aumetlmes  intimated 
from  the  boneh  that,  at  common  law,  rates  made  by  common 
carriers  must  be  jnst  and  reasonable  and  that  anything  paid  in 
excess  of  a  just  and  reasonable  rate  might  be  recovered.  If  tliia 
were  80,  and  the  decision  in  the  Van  Patten  Case  is  correct,  then 
the  enactment  of  the  Interstate  Commerce  Law  must  have  cut 
off  even  that  remedy. 

Tlie  eighth  section  of  the  Act  provides  that  if  any  carrier  shall 
be  guilty  of  any  violation  of  the  Act  in  consequence  of  which 
damage  is  suffered,  such  carrier  shall  be  liable  to  the  person  in- 
jured for  the  amount  of  the  damage.  Section  nine  provides  that 
any  person  claiming  such  daningea  may  proceed  for  their  enforce- 
ment either  by  complaint  before  the  Commission  or  directly  in 
the  Federal  courts.  The  first  section  declares  that  all  rates  shall 
be  just  and  reasonable,  and  the  Commission  has  hitherto  held 
that,  if  the  carrier  prescribed  by  its  achednles  and  subsequently 
collected  a  rate  which  was  unjust  and  unreasonable,  it  thereby 
violated  the  first  section,  and  tliat  any  person  who  had  paid  thia 
rate  might  by  complaint  to  the  Commission,  upon  showing  that 
the  rate  was  unjust  and  unreasonable  and  to  what  extent,  obtain 
an  order  for  the  payment  of  damages  in  the  amount  that  t)ie  sum 
paid  exceeded  a  just  and  reasonable  rate.  Ra'droad  Commission 
of  Florida  v.  Savannah,  F.  <*  W.  R.  Co.  5  I.  C.  C.  Rep.  13, 
3  Inters.  Com.  Rep.  088;  Lehmann  v.  Texas  cfe  P.  R.  Co. 
5  I.  C.  0.  Rep.  44,  3  Inters.  Com.  Rep.  706 ;  Perry  y.  Florida 
€.  (fe  P.  R.  Co.  5  I.  C.  C.  Rep.  97,  3  Inters.  Com.  Rep.  740; 
Michigan  Box  Co.  v.  Flint  &  P.  M.  R.  Co.  6  I.  C.  C.  Rep.  335. 

While  we  recognize  the  fact  as  forcibly  pointed  out  in  the  Van 
Patten  Case  that  a  suit  for  the  recovery  of  the  excess  of  an  ex- 
tortionate freight  rate  is  neither  a  just  nor  an  adequate  remedy, 
we  are  inclined  to  adhere  to  our  previous  holding  in  this  respect. 
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It  is  not,  however,  every  cose  where  the  payment  of  an  exceesiye 
rate  carries  with  it  reparation.  Each  case  seems  to  depend  npon 
its  own  equities.  Capehart  v.  Zoui&vtUe  dk  N.  R.  Co.  4  L  0*  0. 
Hep.  265,  3  Inters.  Com.  Bep.  278 ;  Potter  Mfg.  Co.  ▼.  Chicago 
cfc  G.  T.  R.  Co.  5  I.  0.  0.  Eep.  514,  4  Inters.  C!om.  Rep.  228 ; 
Loud  V.  Sovih  Carolina  R.  Co.  5  1. 0.  C.  Bep.  529,  4  lutera. 
Com.  Bep.  205 ;  James  v.  Canadian  P.  R.  Co.  5  I.  0.  0.  Bep. 
612,  4  Inters.  Com.  Bep.  274;  Evans  v.  Union  P.  R.Oo.^1. 
C.  C.  Bep.  520. 

We  shall  therefore  continae  the  case  for  proof  of  damages,  re- 
eerving  all  questions  as  to  reparation  until  that  proof  is  made. 

Following  the  course  adopted  in  Independent  Rejfvnerf  Aseo. 
y.  Western  New  York  db  P.  R.  Co.  6  L  C.  C.  Bep.  878,  the 
proper  parties  to  make  such  proof  are  the  members  of  the  com- 
plainant association.  The  Cattle  Baisers^  Association,  as  an  asao- 
ciation,  has  suffered  no  damages. 

An  order  will  be  made  aud  the  caau  ouatinned  in  aeeofdanee 
with  the  foregoing  viewa^ 


INTKiWIATK  (JUMUKiiCK 


AMERICAN  WAREHOUSEMEN'S  ASSOCIATION 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  et  aL 
Decided  February  3,  1838. 


1.   Any  peraon  or  assocfation  Is  entitled  to  complnin  before  tbe  Commlsdon  ol 

failure  od  the  part  of  cairlera  to  pubtlah  aod  enforce  Iranspoflailon  or 
t«nniiial  charges,  rules  and  regulalioDS,  and  that  such  failure  results  (rum 
special  privileges  allowed  to  shippers  on  many  importaat  lines. 

S.  lo  proceedings  iuTotTJng  issuance  of  an  order  concerning  ibe  publleatioD 
Btid  enforcement  of  transportation  or  terminal  charges,  rules  and  reguli- 
tiona,  investigation  is  useful  to  enable  the  Commission  to  determlDe  what 
if  any,  administrative  order  should  be  directed  to  defendant  carriers,  anil 
whether  such  order  should  be  made  lo  apply  to  all  carriers  subject  lo  tbe 
regulating  statu le, 

8.  Opon  ioTeHiigstion  of  alleged  unlawful  practices  of  carriers  in  granliof 
free  storage  of  freights  and  other  spt^clflud  privileges  to  shippers.  BM. 
That  charges  made  by  carriers  for  transportation  and  terminal  servicM, 
and  all  rules  and  regulations  wbicb  in  any  wise  chauge.  affect  or  deter- 
mine the  aggregate  compensation  paid  tberetor,  are  required  by  the  sialuie 
to  be  shown  upon  their  published  rate  schedules;  and  under  such  require 
ment  it  is  the  duty  of  all  carriers  subject  to  tbe  Act  to  so  publish  aod 
thereupon  enforce  each  and  every  of  their  charges,  rules  and  regulntian' 
concerning  the  storage  of  freights,  diversiou  of  cars  to  shippers'  use,  dis- 
tribution of  freight  in  part-lots,  reconsigment  of  freight,  and  all  kindttd 
concessions  or  privileges  to  shippers,  and  to  refrain  from  affording  aoj 
such  concession  or  privilege  without  due  publication  thereof  in  nicb 
schedules.  That  in  view  of  the  very  general  allowance  in  various  formt 
of  some  or  all  of  the  privileges  involved,  a  general  order  directed  to  all 
caniera  subject  to  tbe  Act  to  regulate  commerce  should  be  Issued. 


iTohn  Maynard  Harlam,  Percy  Thompson,  and  E.  K.  Summer- 
toeU  for  compkinant. 
Edward  banter  mid  others  for  defendanta. 

Retobt  and  Opinion  of  tbb  Coiuqbsion. 

Teomans,  Commissioner: 

Tlifl  petition  in  tliie  case,  filed  April  37, 1897,  against  a  lai^ 
Domber  of  caniere,  states  that  the  petitioner  is  a  voluntarf  aeeoci- 
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ation  of  warehonsemen  and  forwarding  agents,  and  tliat  the  pro- 
ceeding is  brought  in  the  interest  of  members  of  the  association 
and  also  on  behalf  of  all  producers,  dealers  and  consignees  engaged 
in  the  interstate  transportation  of  freight  articles  over  the  princi- 
pal lines  of  railroad  in  the  United  States. 

The  petition  alleges,  in  substance,  that  defendants  wrongfully 
damage  the  interests  of  members  of  the  petitioning  association, 
unjustly  discriminate  between  shippers  and  consignees  of  freight, 
and  otherwise  violate  the  regulating  statute,  as  follows : 

By  affording  free  storage  of  freights  in  various  ways  for  some 
shippers  but  not  for  others. 

By  failing  to  collect  demurrage  charges  on  cars  detained  by 
favored  shippers  or  consignees  and  exacting  such  charges  from 
other  shippers  or  consignees. 

By  storing  only  for  some  concerns  large  quantities  of  freight 
consigned  to  shipper's  order  at  destination  and  making  delivery 
thereof  in  small  lots  to  persons  designated  by  the  shipper,  or  for- 
warding such  smaller  lots  over  its  own  or  other  lines  to  various 
points  under  direction  of  the  shipper. 

By  also  assuming  expenses  of  unloading,  loading  and  cartage 
for  some  persons  and  not  for  others. 

By  granting  such  privileges  in  violation  of  rules  and  regulations 
established  by  themselves,  and  under  which  shipments  are  to  be 
billed  out  on  the  day  received,  removed  from  freight  houses  by 
consi<(nee8  within  24:  or  48  hours  or  other  fixed  period,  and  loaded 
in  and  unloaded  from  cars  on  tracks  or  sidings  within  like  speci- 
fied time,  under  penalty  of  storage  charges  in  the  one  case  or  car 
demurrage  charges  in  the  other. 

By  failing  and  neglecting  to  include  in  their  published  and  filed 
rate  schedules  the  above  stated  privileges  of  free  storage,  free  car 
service,  free  delivery  of  stored  freight  upon  shipper's  order  to 
different  consignees  or  forwarding  of  special  lots  of  freight  from 
quantities  stored,  as  rules  or  regulations,  changing,  affecting  or 
determining  aggregate  transportation  charges  or  some  part  thereof. 

The  concluding  allegations  are  to  the  effect  that  members  of 
complainant,  long  established  as  warehousemen  and  forwarders, 
have  been  and  are  directly  and  greatly  injured  by  these  notorious, 
yet  more  or  less  secretly  afforded,  favors  granted  by  defendants 
and  particularly  so  because  such  favors,  as  a  rule,  have  been  and 
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are  granted  to  those  engaged  in  shipping  freight  in  lai^  qnanti- 
ties  and  wlio  have  been  regular  patrons  of  members  of  the  peti- 
tioning association;  that  the  special  privileges  complained  againrt 
iiiaterially  assist  and  farther  the  efforts  of  large  industrial  com- 
hinations  to  secure  and  control  a  monopoly  of  the  trade  in  their 
respective  lines  of  business;  that  these  privileges  to  particular 
sliippers  or  consignees,  applied  on  particular  kinds  of  traffic  or  in 
favor  of  shipments  in  large  quantities,  have  been  and  are  granted 
<»r  allowed  by  defendants  in  violation  of  the  Act  to  Kegnlate 
Coninierce,  and  particularly  of  the  first,  second,  third,  fourth,  sixth 
and  seventh  sections  thereof. 

After  the  filing  of  answers  the  case  was  fixed  for  hearing  at 
Chicago.  Upon  pleas  and  motions  to  dismiss  made  by  some  of 
the  defendants,  the  allegations  set  forth  in  the  petition  were  held 
insuflicient  by  the  Commission  because,  while  alleging  acts  and 
viohitions  of  law  by  all  the  defendants,  there  was  no  specific  alle- 
gation as  against  any  defendant,  and  the  practices  generally 
described  in  the  petition  were  not  alleged  to  result  from  any  con- 
certed action  or  agreement  between  the  companies.  Under  leave 
then  granted,  an  amended  petition  was  filed  on  August  16, 1897, 
containing  special  charged  against  a  number  of  the  defendanti, 
and  answers  thereto  were  also  filed. 

The  positions  taken  by  defendants  in  their  answers  are  generally 
described  as  follows: 

1.  General  denial. 

2.  Adnussion  as  to  some  or  all  facts  alleged,  but  denial  of  any 
violation  of  law. 

3.  Admission  as  to  some  or  all  facts  alleged  and  that  the  privi- 
leges or  practices  involved  are  or  may  be  unlawfal,  but  witli  aver- 
ments that  allowance  of  storage  and  other  privileges  described  in 
the  complaint  is  foi'ccd  by  the  prior  action  of  competing  carriers. 

Some  of  the  answers  aver  that  the  storage  privilege  has  been 
granted  to  all  applying  shippers  so  far  as  provided  storage  facili- 
ties might  permit.  None  of  the  defendants  distinctly  claimed 
that  its  posted  schedules  or  rate  sheets  contained  notice  to  the 
public  that  such  privileges  could  be  availed  of  by  shippen  gen- 
erally. 

The  Atchison,  Topeka  &  Santa  F6  Railway  Company  admitted 
in  its  answer  that  some  companies  have  discriminated  between 
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shippers  by  giving  free  storage  and  free  terminal  facilities,  stated 
its  belief  that  the  practice  is  of  doubtful  legality,  and  that  it  only 
permitted  the  privilege  when  forced  to  do  so  by  the  like  practice 
of  competing  railroads;  admitted  that  railway  companies  cannot 
justly  act  as  warehousemen  without  exacting  reasonable  charges 
for  such  service,  and  that  they  should  also  exact  reasonable  de- 
murrage charges,  and  stated  its  hope  that  the  Commission  might 
be  able  to  restrain  the  carriers  from  unduly  favoring  some  ship- 
pers or  discriminating  against  others  by  omitting  to  carry  out 
their  established  rules  and  regulations  concerning  storage,  de- 
murrage and  other  terminal  charges.  This  carrier  also  prayed 
that  all  railroad  companies  be  directed  to  have  and  establish  uni- 
form rules  and  charges  for  storage,  demurrage  or  warehousing, 
and  that  such  rules  and  charges  be  required  to  be  published  and 
included  in  tariffs  and  schedules  as  required  by  law,  when  the 
same  may  be  legally  done.  Positions  taken  at  the  hearing  by 
counsel  for  several  other  defendants  largely  support  the  prayer  of 
the  Atchison,  Topeka  &  Santa  F6. 

A  motion  to  dismiss  the  petition  was  made  by  the  Michigan 
Central  Railroad  Company  on  the  following  grounds :  That  the 
petitioner  has  no  standing  to  maintain  the  proceeding  on  its  own 
behalf  or  on  behalf  of  its  members;  and  that  the  petitioner  has 
no  right  or  authority  to  file  or  maintain  said  petition  on  behalf  of 
shippers  or  consignees,  customers  or  respondents.  Other  defend- 
ants also  asked  to  be  dismissed  for  similar  reasons. 

We  appreciate  the  force  of  the  fact  that  the  members  of  the 
petitioning  association  are  warehousemen  and  forwarders,  and 
do  not  appear  here  as  shippers  or  consignees,  and  that  storage 
and  other  facilities  afforded  indiscriminately  by  carriers,  while 
diminishing  the  business  of  warehousemen,  might  not  be  opposed 
to  the  interests  of  the  shipping  public.  But  the  petition  is  not 
confined  to  complaint  that  particular  railway  practices  unlawfully 
discriminate  between  shippers,  and  that  certain  privileges  allowed 
to  shippers  by  carriers  result  in  wrongful  damage  to  members  of 
the  complaining  tvssociatiou.  Complaint  is  also  made  by  petitioner 
of  failure,  on  the  part  of  carriers  in  various  sections  of  the  coun- 
try, to  include  in  published  rate  schedules  all  their  terminal  regu- 
lations which  effect  compensation  for  the  receiving,  forwarding, 
handling,  and  delivery  of  freight,  and  further  failure  on  the  part 
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of  many  carriere  to  ndliere  to  rales  and  regnlations  which  thejr 
have  pnblislied  in  tlie  manner  required  hy  law.  Where,  as  in 
this  ease,  such  violation  of  plain  public  duty  is  alleged  to  result 
from  s]iecittl  privileges  wliicli  have  become  common  on  many  im- 
portant lines,  complaint  to  the  Commission  is  not  inappropriate, 
and  any  person  or  association  is  entitled  to  hrin^  and  maintiun  the 
proceeding.  In  such  a  proceeding,  investigation  is  oseful  to  ena- 
ble the  Commission  to  determine  what,  if  any,  administrative 
order  should  be  directed  to  the  defendants  or,  it  may  be,  to  all 
carriers  subject  to  the  Ian',  if  that  course  should  seem  best  nnder 
alt  the  circumstances.  With  this  consideration  in  view,  and 
bearing  in  mind  also  that  the  arguments  in  this  case  have  largely 
referred  to  the  duty  of  defendants  to  publish  all  these  varioos 
privileges,  to  afford  them  to  all  shippers  when  published,  and  not 
to  allow  them  if  not  published,  we  tbink  that  none  of  the  defend- 
ant carriers  can  have  any  substantial  ground  for  claiming  dismis- 
sal. Our  conclusion  in  this  respect  is  furtlier  fortified  by  the 
opinion  tbat  this  investigation  should  be  made  the  basis  for  a 
general  order  concerning  the  publication  and  filing  of  rules  of 
regulations  covering  the  practices  in  question. 

Hearings  have  been  liad  in  this  case  at  Cincinnati,  Louisville, 
St,  Louis,  Kansas  City,  Chicago,  Hetroit,  Cleveland,  Buffalo,  New 
York,  Philadelphia  and  Washington,  and  upon  sucli  hearings, 
various  schedules  of  defendants  on  file  with  the  Commission,  and 
the  general  record  herein,  the  following  facta  are  found ; 


Facts. 

1,  Commoncarriersby  railroad  in  the  United  States  have  never 
followed  a  general  custom  of  permitting  their  freight  depots  to 
be  used  for  storage  or  general  warehouse  purposes,  or  of  ailowbg 
their  cars  to  be  retained  in  the  possession  of  shippers  or  con- 
signees beyond  a  reasonable  time  for  loading  or  nnloading  freight 
It  has  been  the  common  understanding,  based  upon  specific  rnlK 
and  regulations  issued  by  the  carriers  from  time  to  time,  thai 
freight  depots,  cars,  and  sidings  of  carriers  can  only  be  kept  in 
condition  for  the  necessary  reception  and  handling  of  goods  in 
the  daily  course  of  transportation  business  by  prompt  forwardieg 
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of  freights  and  quickly  completing  delivery  of  tranaported  gooda 
to  the  consignees.  Among  the  roles  or  rq^lationa  oommonly  in 
force  npon  railways  and  intended  to  effectuate  the  prompt  diip- 
ment,  carriage  and  delivery  of  freights,  are  the  following : 

a.  The  loading  of  ears  fnmished  for  shipments  within  S4 
hours  or  other  short  specified  time,  nnder  penalty  of  a  de- 
murrage charge  for  detaining  the  cars^  which  is  in  most  cases 
$1.00  for  each  additional  day  or  fraction  thereof ;  and  a  sim- 
ilar regulation  is  applied  to  the  unloading  of  cars  by  con- 
signees on  team  tracks  or  private  sidings. 

b.  The  removal  of  goods  from  freight  houses  within  a 
specified  time,  usually  24  or  48  hours,  after  notice  of  arrival 
to  consignee,  under  penalty  of  storage  at  the  freight  house 
or  at  public  warehouse  and  collection  of  additional  charges 
therefor. 

In  various  ways  these  generally  described  regulations  are  spe- 
cifically stated  in  published  freight  classifications,  car  service 
mlee,  rate  schedules,  special  circulars,  so-called  billing  instruc- 
tions, or  bills  of  lading  forms.  They  amonnt  to  conditions  im- 
posed by  carriers  upon  the  shipment,  transportation  and  delivery 
of  freight,  which  are  not  to  be  disregarded  by  shippers  or  oon- 
eignees  without  incurring  liability  to  additional  expense. 

Another  rule  of  railway  operation  seldom  published,  but  gen- 
erally understood  to  exist,  is  that  freight  must  be  billed  out  by 
shippers  on  delivery  at  the  shipping  station. 

Freight  consigned  to  the  shipper  and  subject  to  his  order  is  a 
long-established  shipping  custom,  and  it  is  not  unusual  to  find  in 
the  billing  an  instruction  to  the  freight  agent  at  destination  to 
notify  some  particular  firm  or  person.  Thereupon  the  person  or 
firm  notified  presents  the  indorsed  bill  of  lading  or  other  order 
recognized  by  the  carrier  and  obtains  the  goods  after  paying  such 
freight  charges  as  may  be  due.  Freight  consigned  to  ^^shipper's 
order"  is  subject  to  the  carriers  rule  for  removal  from  freight 
house  or  cars  within  the  time  specified  in  its  schedules  as  well  as 
freight  which  is  forwarded  by  the  shipper  to  some  other  named 
consignee. 

S.  The  above  mentioned  rules  are  thoroughly  understood  by 
shippers  aud  consignees.  Shipments  generally  are  made  and  re- 
ceived nnder  the  conditions  thereby  imposed  and  in  the  belief 
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that  if  they  are  not  observed  the  penalties  stated  will  be  enforced. 
Tlie  frequent  application  of  car  demurrage  or  other  penalty,  when 
such  rules  have  been  disregarded,  has  also  caused  the  great  maj0^ 
ity  of  consignees  to  keep  carefully  within  the  limits  of  time 
allowed.  Any  relaxation  of  established  and  commonly  enforced 
rules  of  candors  for  the  prompt  removal  of  goods  from  freight 
depots  or  sheds,  or  for  the  loading  or  unloading  of  cars  on  rail- 
way tracks  or  private  sidings,  constitutes  an  obvious  advantage 
to  the  shipper  or  consignee  so  favored,  and  m;cording  to  the  ex- 
tension of  time  permitted  such  exceptional  use  of  railway  facili* 
ities  is  often  of  no  little  value.  A  manufacturer  with  a  fall 
warehouse  enjoys  no  slight  privilege  if  he  can  at  little  or  no 
charge  store  goods  for  considerable  periods  in  the  freight  sheds 
of  the  railway  or  in  some  general  storehouse  under  its  dominating 
influence  or  control ;  and  the  like  profitable  result  is  obtained  if 
a  similar  privilege  is  accorded  to  him  at  some  general  distributing 
market  or  other  convenient  place  of  concentration,  distribution  or 
reshipment.  Other  and  unusual  advantages  are  also  realized 
through  opportunities  so  afforded  to  promptly  fill  orders  from 
such  stores ;  to  often  sell  small  lots  of  goods  delivered  at  destina- 
tion without  paying  less  than  carload  charges  thereon,  except 
upon  reshipment  from  the  point  of  concentration ;  to  have  the 
railway  agent  or  the  warehouse  manager  under  railway  oontrol 
act  as  his  forwarding  agent  without  charge ;  to  compete  with 
wholesale  merchants  in  various  sections  witliont  the  cost  of  ware- 
housing, cartage,  and  some  other  expenses  necessarily  involved  in 
tlie  carrying  on  of  a  locally  established  enterprise.  Although  the 
general  rules  above  stated  are  in  effect  upon  defendant  lines  and 
upon  railways  generally,  it  is  fairly  established  by  admissions  of 
defendants  or  by  the  testimony  that  they  are  not  invariably  en- 
forced. They  are  waived  usually  when  application  is  made  by  sliip 
})ers  or  consignees ;  and  while  on  some  roads  it  is  claimed  tlie 
waiver  is  in  no  instance  refused  when  applied  for,  it  is  not  shown 
tliat  the  privilege  is  commonly  known  or  that  the  method  of  ob- 
taining it  is  generally  understood.  Some  carriers  only  afford  tbe 
storai^e  privilege  up  to  the  limit  of  their  facilities  for  so  doing. 
^lost  of  the  shipments  for  which  storage  is  shown  to  have 
boon  granted  are  large  consignments,  and  nearly  all  the  railwaj 
])atrons  mentioned  as  liaving  secured  it  evidently  belong  to  tlie 
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elaas  of  large  Bhippers.  The  sole  reason  advanced  for  aUowing 
the  storage  privilege  has  been  that  refusal  to  grant  it  wonld 
divert  the  freight  to  competing  lines.  Under  prevailing  trans- 
portation conditions,  when  a  concession  of  value  is  granted  to 
shippers  or  consignees  by  one  railroad  company  a  like  or  equiva- 
lent concession  must  be  allowed  by  its  competitors,  if  they  do  not 
choose  the  alternative  of  losing  the  traffic  in  question. 

8.  This  exceptional  privilege  of  storage  is  granted  in  various 
ways.  Not  all  of  them  are  plainly  described  in  testimony  nor  is 
the  resulting  advantage  to  shippers  fully  shown.  One  method  is 
for  a  shipper  to  send  carload  freight  to  a  specified  destination 
consigned  to  his  order.  By  arrangement  with  the  carriSsr  the 
freight  is  kept  in  the  car,  freight  house,  or  some  warehouse  which 
the  carrier  controls  or  in  which  it  has  an  interest,  and  upon  orders 
of  the  shipper  or  his  representative  issued  from  time  to  time  the 
freight  is  delivered  in  small  lots  by  the  carrier  or  warehouse 
agent  to  designated  persons.  These  persons  are  the  actual  con- 
signees, and  the  shipper  is  enabled  by  this  means  to  avoid  paying 
the  higher  less  than  carload  rate  on  the  several  small  consign- 
ments and  also  to  reap  various  other  advantages  generally  referred 
to  above.  Agents  of  the  railway  or  its  warehouse  often  aet  as 
forwarding  agents  for  the  shipper,  and  upon  his  order  part  lots 
of  consignments  held  in  store  are  reshipped  by  such  agent  to 
various  local  destinations  on  the  same  or  other  lines.  In  some 
cases  a  charge  is  made  for  storage,  and  in  others  not  If  there 
is,  it  diminishes  the  shipper's  advantage  to  that  extent 

Such  special  facilities  of  storage,  handling,  cartage,  distribution, 
and  reshipment  of  less  quantities,  afforded  either  without  charge 
or  at  extremely  low  compensation  for  the  aggregate  service, 
amount  approximately,  if  not  substantially,  to  providing  the  ship- 
per with  branch  business  houses  in  large  cities.  As  a  rule,  none 
of  them  is  essential  to  known  and  well-defined  services  involved 
in  receiving  a  particular  shipment,  carrying  it  to  destination,  and 
in  due  course  actually  delivering  it  to  a  bona  fide  consignee  who 
may  either  be  the  shipper,  his  assignee,  or  some  other  person 
designated  as  consignee  at  the  time  of  shipment.  Affording  any 
such  additional  facility  to  a  shipper  without  charge  or  at  less  than 
its  full  cost  or  value  necessarily  diminishes  the  business  expense 
of  that  shipper,  and  results  in  affecting  the  aggregate,  chaise 
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made  ftgainst  liim  for  traoBportation  ae  certairlj  sa  if  snch  tianv 
portatioD  charge  were  actually  reduced  when  collected.  To  the 
shipper,  the  extent  of  Buch  reduction  in  trangportation  coet  is 
represented  by  the  value  to  liim  of  the  additional  privilege  so 
allowed.  To  the  carrier,  the  extent  of  Euch  redoction  in  its  eom- 
peneation  is  measured  by  the  coBt  to  it  of  maintaining  the  spetial 
praetice.  Although  the  carrier  may  exact  its  own  full  coat  for 
rendering  or  providing  the  Bpocial  or  additional  service,  or  indi- 
rectly obtain  fall  recompense  for  its  necessary  outlay  in  that 
respect,  if  the  special  service  be  in  any  manner  withheld  from 
some  shippers  while  freely  provided  for  others,  there  still  resnlta 
a  discrimination  involving  damage  to  the  excluded  shipper  when- 
ever the  value  of  the  service  to  the  shipper  exceeds  the  carrier's 
charge  therefor. 

i.  A  number  of  transportation  rules  and  regnlations,  most  of 
which  operate  to  change,  affect  or  determine  aggregate  charges, 
are  contained  in  each  of  the  three  freight  classiii cation 9  generally 
in  force,  respectively,  throughout  different  large  sections  of  the 
country.  These  claBBiticattone,  known  as  the  Official,  the  Sonthem 
and  the  'Western,  provide  that  carload  rates  shall  apply  only  when 
a  carload  is  shipped  from  one  station  in  one  day  by  one  fihipper 
to  one  consignee  and  one  destination.  In  the  Official  and  Soath- 
ern,  agents  are  prohibited  from  distributing  carload  freight  to  two 
or  more  consignees.  The  Western  provides  that  carload  ratee  are 
not  applicable  on  freight  consigned  to  railroad  agents.  Each 
classification  calls  attention  to  existing  car  service  or  demurrage 
rnles.  The  Official  specifies  the  requirement  for  removfd  of 
freight  within  24  hours  after  notice,  which  is  generally  given, 
and  this  rule  is  stated  in  bills  of  lading ;  and  also  sets  forth 
the  "uniform  bill  of  lading"  used  by  carriers  in  the  EasL  The 
Official  Classification  also  contains  rules  requiring  that  notioe  of 
arrival  be  sent  to  one  party  only,  and  that  agents  make  but  ons 
expense-bill  for  the  charges  on  the  entire  carload  at  the  carloxl 
rate;  but  that  when  a  consignee  requests  delivery  to  more  than 
one  party,  such  delivery  will  be  made  provided  the  consignee  »o- 
ceptB  the  notice  of  arrival,  pays  charges  on  and  receipts  for  the 
entire  shipment  before  any  part  ia  delivered.  These  last  men- 
tioned rules  were  added  February  10,  1897.  On  June  1,  1897, 
the  following  provision  was  inserted  in  this  classification :  "  When 
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carload  shipments  of  property  are  consigned  to  shipper's  order, 
charges  prepaid,  and  separate  deliveries  thereof  •  are  requested  to 
be  made  to  two  or  more  parties,  it  is  permissible  to  make  snch 
separate  deliveries,  provided  the  entire  shipment  is  receipted  for. 
by  one  party  before  any  part  of  snch  consignment  is  delivered," 

In  neither  of  the  classifications,  nor  in  any  other  schedale  re- 
ferred to  or  indicated  in  the  evidence,  is  there  publication  of  the 
fact  that  storage  in  freight  depots,  sheds  or  houses  of  the  railway 
will  be  afforded  without  charge  or  at  any  specified  chai)^  or  that 
freight  may  be  stored  at  particular  warehouses  without  charge 
for  any  length  of  time  or  for  any  special  charge  whatsoever. 
Neither  is  any  mention  made  in  such  schedules  of  a  privilege  of 
reshipping  part  lots  of  a  given  consignment  over  tiie  same  or 
other  lines  upon  direction  given  to  agents,  or  that  car  demurrage 
rules  currently  supposed  to  be  in  effect  are  not  in  force  or  will 
not  be  applied.  Certain  rules  are  published,  however,  which 
apply  on  the  storage  of  flour  and  mill  stuff  at  eastern  points,  and 
some  other  package  freight  for  export  may  be  covered  by  sched- 
ules not  examined. 

The  findings  following  are  based  upon  evidence  conoeming 
the  practices  of  particular  defendants  in  various  cities. 

Cincinnati  : 

5.  The  ^Tanhandle  Storage  Warehouse"  is  located  in  the  second 
story  of  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Bailway 
Company's  freight  house,  and  is  operated  by  or  under  the  contro- 
of  that  carrier.  Freight  is  held  in  the  warehouse  four  days  be- 
fore it  becomes  subject  to  storage  charges.  Carloads  of  cereals 
consigned  to  the  shipper  were  held  in  the  warehouse  subject  to 
shipper's  order  for  delivery  in  part  lots  to  various  parties.  Re- 
ports of  such  deliveries  were  made  to  the  auditor  of  the  railroad 
company  and  statements  of  stock  on  hand  were  rendered  to  the 
shipper.  The  regular  storage  rate  was  charged  for  all  material 
held  beyond  the  four  days'  limit,  but  no  charge  was  made  for 
distrihntion.  Carloads  of  matches  also  conoigned  to  shipper's 
order  were  held  and  delivered  in  like  manner,  and  occasional 
reshipnients  were  made  to  points  beyond.  What  charges  were 
actually   made  for  the  storage  does  not    appear.     A   distinct 
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arrangement  for  tlie  diBtribution  of  consignments  is  made  with 
eaeli  separate  shipper. 

6,  The  "Big  Four  Storage  Warelionse"  is  operated  or  controlled 
by  the  Cleveland,  Cincinnati,  Cliicago  &  St.  Louis  liailwa}- Com- 
pany. Warehouse  "A"  is  nsed  by  the  company  as  a  depot  on 
the  first  floor,  and  as  a  warehouse  on  the  floor  above.  KQ[X)rC£ 
are  made  to  an  officer  of  the  railway  company,  and  all  freight. 
with  the  exception  of  flour  and  sugar,  is  charged  for  Gtorage 
dating  from  the  time  it  is  received  at  the  warebonse.  Flour  aDiJ 
sugar  are  stored  fonr  days  free  before  becoming  subject  to 
charge.  The  warehouse  is  allowed  a  sum  per  car  by  the  railway 
company  for  sugar  and  Hour  so  held.  After  the  four  days, 
storage  rates  of  3  cents  a  barrel  on  flour,  and  *  cents  a  barrel  on 
sugar,  are  charged  to  owners  of  the  freight,  bat  for  what  time 
snch  rates  apply  is  not  definitely  shown,  though  other  testimonv 
indicates  that  they  constitute  charges  for  a  month  or  fraction  of 
a  month. 

Sugar  consigned  by  two  refineries  to  their  agents  at  CSncic- 
nati  was  received,  stored,  and  bills  for  accrued  storage  cliai^ 
were  rendered  and  collected.  Coffee  shipments  were  held  at  the 
depot  fonr  days,  and  then  sent  to  the  warehouse.  Some  of  lliie 
coffee  was  distributed  upon  orders  issued  by  the  shipper's  agent 
Storage  was  charged  on  the  coffee  after  it  was  sent  to  the  ware- 
house. 

7.  The  "  0.  H.  &  D.  Warehouse  &  Storage  Company "  ii 
located  in  a  building,  the  first  floor  of  which  is  occapied  by  the 
Cincinnati,  Hamilton  &  Dayton  Railway  Company  for  its  freighl 
depot.  The  two  companies  are  distinct  corporations,  but  whal 
community  of  interest  exists  between  them  is  not  fully  showE, 
A  general  storage  warehouse  business  is  carried  on.  Reports  of 
warehousing  are  made  to  the  president  of  the  company,  who  i» 
also  the  freight  traflic  manager  of  the  railway  company.  Freight 
is  delivered  by  the  railway  company  to  the  warehouse  for  storage. 
Free  storage  is  not  allowed  in  the  wai-ehonse.  Carload  shipmente 
of  commodities,  including  paper  and  furniture,  are  received  u 
the  warehouse  for  distribution,  subject  to  the  order  of  the  con- 
eignors,  and  a  charge  of  |5.00  per  car  is  generally  made  on  freight 
Bo  distributed.  Whether  such  charge  includes  storage  cliarges 
docs  not  appear.     The  railway  company  holds  freight  fonr  day* 
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before  putting  it  in  storage.  The  Cincinnati  Elevator  Company 
is  a  corporation  engaged  in  the  storage  of  grain  and  various  other 
commodities.  The  railway  company  is  a  stockholder  in  the  ele- 
vator company,  but  it  has  not  a  controlling  interest.  A  storage 
charge  is  made  against  the  railway  company  for  any  freight  stored 
by  it  with  the  elevator  company. 

Louisville: 

8.  The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  makes  no  charge  for  storing  freight  in  its  depots  at 
Louisville.  Kules  requiring  loaded  freight  cars  placed  on 
siding  or  team  track  to  be  unloaded  within  48  hours  are  in 
force  and  generally  applied.  Upon  arrival  of  house  freight, 
notices  are  sent  to  consignees  requiring  removal  from  the 
freight  depot  within  48  hours  under  the  penalties  of  owner's 
risk  and  liability  to  warehouse  charges.  Freight  is  neverthe- 
less kept  in  the  freight  houses  for  considerable  periods  without 
charge.  This  defendant  stored  and  delivered  on  orders  for  part 
lots  carloads  of  coffee,  pickles,  jellies,  and  other  commodities. 
Final  delivery  of  the  coffee  was  made  within  about  two  months. 
Canned  goods  were  held  an  average  of  ten  days  before  the  de- 
livery was  completed. 

9.  The  Louisville  &  Nashville  Railroad  Company  during  the 
years  1896  and  1897  received  and  stored  carloads  of  coffee  in 
cases  and  sugar  in  barrels  and  delivered  the  freight  upon  orders 
of  shippers,  their  agents,  or  consignees.  No  charge  was  made 
for  the  storage  or  distribution.  The  coffee  was  held  in  storage 
for  several  weeks  and  some  of  the  sugar  between  two  and  three 
months. 

The  company  has  the  usual  car  demurrage  rule  in  force,  and 
the  eustoniary  notice  to  remove  house  freight  is  given  upon  arri- 
val of  tlie  goods.  These  notices  are  repeated  and  continue  to  be 
sent  until  the  freight  is  removed.  A  practice  of  sending  house 
freiglit  to  public  store  if  not  removed  within  48  hours  is  not  invari- 
ably enforced.  Sometimes  considerable  time  is  required  to  locate 
the  consignee.  When  the  shipments  are  large  it  may  be  that  the 
goods  could  not  with  reasonable  handling  be  removed  within  the 
two  days.     Goods  are  nevertheless  permitted  to  remain  in  store 
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at  the  freight  houBe  for  considerable  periiids,  tliree  weeVs  or  mote 
in  some  cosee,  after  expii-atioo  of  time  stated  in  notices  to  con- 
liignece.  On  the  other  Land,  iiiimeroiis  shipments  in  carloads  and 
lees  quantity  were  Bent  to  public  store  in  1896  and  1S97.  Sngar 
is  delivered  from  stored  consignmenta  upon  orders  directiDg  deliv- 
tiry  o£  a  certain  number  of  barrels  to  a  jobber  or  trader.  At  tbe 
date  of  the  hearing  several  carloads  of  sugar  were  in  store  in  the 
fmjrht  liouse.  One  shipment  had  been  there  over  a  moutL 
Soiuotimes  nine-tenths  of  a  shipment  is  delivered  ont  within  two 
or  tliree  days.  If  tlie  company  cannot  get  rid  of  freight  that  is 
liable  to  injury  while  stored  in  the  freight  honse  that  is  one  con- 
sideration which  prompts  the  company  to  send  it  to  the  pnblic 
warehouse.  Shipments  distributed  upon  more  than  one  order 
are  first  receipted  for  as  a  whole  by  some  consi-^nee  or  authorized 
agent,  and  receipts  are  also  taken  from  the  persons  to  whom  part 
lots  are  delivered.  There  is  no  evidence  of  special  pre-arrange- 
ment  concerning  the  storage  of  coffee  and  sugar  shipments,  and 
there  is  testimony  by  the  local  railway  agent  that  any  shipper  of 
these  or  of  other  commodities  "received  nnder  simitar  ciremu- 
stances "  would  he  accorded  the  like  privilege ;  but  that  fact  is 
not  published  in  tbe  railway  scliednles  or  otherwise.  The  nenst 
notice  to  remove  freight  is  seat  to  all  consignees.  No  char^ 
whatever  is  made  for  storage  of  freight  in  the  company's  depot 
The  local  agent  testified  that  allowing  free  storage  on  coffee, 
sugar,  and  other  commodities  was  a  general  custom  in  Louisville; 
that  he  also  had  a  "  pretty  good  idea  "  of  how  freight  is  handled 
in  different  parts  of  the  country,  and  did  not  believe  there  wasi 
line  in  the  country  but  handled  those  commodities  in  the  same  way. 
10.  The  defendants,  tbe  Baltimore  &  Ohio  Southwestern  Kail- 
way  Company,  the  Pittsburgh,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company,  and  the  Louisville,  New  Albany  &  Chicago 
Railway  Company  (now  Chicago,  Indianapolis  &  Louisville  Bail- 
way  Company)  also  afford  free  storage  of  freight  in  their  depot* 
and  distribute  consignments  in  part  lots  upon  orders,  nolwith- 
standing  arrival  notices  given  by  their  agents.  The  practice  is 
general  with  all  carriers  at  Louisville,  but  it  is  not  a  published 
rale  or  regulation.  The  car  service  regulations,  including  o»r 
demurrage,  are  now  generally  enforced.  These  are  made  hj 
agreement  between  the  different  roads  entering  the  city.    Hw 
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arrangement  was  discontinued  in  February,  1896,  but  it  was  re- 
newed and  put  in  force  on  August  1, 1897. 

8t.  Louis: 

11.  The  St.  Louis,  Keokuk  &  Northwestern  Kailroad  Company 
stores  flour  in  a  separate  warehouse  or  depot  for  indefinite  periods 
and  delivers  it  out  in  part  lots  upon  orders,  without  charge. 
Other  package  freight  is  also  kept  in  freight  houses  without  cost 
to  the  owner.  The  usual  notice  to  remove  is  sent  to  eacli  con- 
signee on  arrival  of  the  freight.  Some  freight,  including  flour, 
has  been  sent  to  public  warehouse,  under  the  option  reserved  to 
the  company  in  the  notice.  The  flour  kept  in  free  storage  in  the 
freight  house  is  sometimes  insured  by  the  owners.  The  free 
storage  privilege  is  not  published  as  part  of  the  company's  rate 
schedules. 

12.  During  the  years  1896  and  1897  the  Chicago,  Burlington 
A  Quincy  Kailroad  Company  carried  carloads  of  soda  shipped  by 
a  firm  in  New  York  City,  consigned  to  order  of  the  shipper,  and 
destined  to  East  St.  Louis.  The  soda  was  unloaded  into  the 
freight  house,  and  upon  orders  received  from  the  New  York 
firm  delivery  in  part  lots  was  made  to  designated  parties.  The 
railway  agent  made  report  of  these  deliveries  to  the  shipper. 
The  storage  extended  over  indefinite  periods,  and  the  terminal 
service  so  rendered  was  without  charge.  Carloads  of  sapolio 
were  handled,  stored  and  delivered  in  like  manner  and  without 
cost  to  the  owner.  No  other  shipments  were  treated  precisely  in 
that  way,  but  it  does  not  appear  that  the  privelege  was  denied 
to  any  applying  shipper.  Delivery  in  part  lots  is  also  made  by 
this  carrier  upon  order  from  consignee.  The  notice  of  arrival  of 
freight  and  to  remove  the  same  within  24  hours  is  sent  out,  as  a 
rule,  by  messenger  or  mail. 

13.  The  Wabash  Railroad  Company  sends  out  a  notice  con- 
cerning frei<^ht  delivery  at  St.  Louis  which  requires  consignees  to 
remove  freight  and  pay  charges  within  24  hours,  otherwise  the 
freiglit  will  be  stored  at  tlieir  risk  and  expense.  The  notice  also 
states  that  demurrage  will  be  charged  on  all  cars  not  unloaded 
within  48  hours  after  arrival.  The  company  has  stored  carloads 
of  flour  for  various  consignees  in  its  freight  house  in  St.  Louis. 
Such  stoniire  was  without  cliarge  and  extended  over  periods  of  from 
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ten  to  thirty  days  or  more.  Tlie  apent  of  tlie  company  makes  it 
his  business  to  get  this  stored  freight  moved  as  qnickly  as  possible. 
Otlier  f  reiglit«,  including  broom  corn,  wool,  and  dried  hides,  are 
accorded  a  similar  privilege.  There  is  no  special  previous  un- 
derstanding. The  freight  is  simply  left  iu  tlie  Ireight  house  and 
taken  away  as  soon  as  needed  by  the  consignee.  As  to  Boraa 
commodities,  particnlarly  flour,  it  seems  that  more  is  sent  in  tlian 
commission  men  or  other  dealers  are  able  to  immediately  handle. 
Oar  demurrage  is  enforced  on  team  track  freight  in  St.  Louio, 
but  such  car  service  regulation  is  not  enforced  in  East  St,  Louis. 
14.  The  Toledo,  St.  Loais  &  Kansas  City  Railroad  Company 
issues  the  usual  notice  of  arrival  of  freight  at  its  depot  in  Ka^t 
St.  Louis,  and  such  notice  also  provides  that  car  demurrage  of 
$1.00  per  day  will  be  charged  on  cars  detained  beyond  the  48 
hour  limit.  The  rule  is  alsis  spcci&ed  in  the  bills  of  lading.  The 
car  demurrage  rule  is  not  enforced.  No  charge  is  made  for 
holding  carload  freight.  Cars  loaded  with  paper  conaigned 
to  publishers  of  St,  Louis  newspapers  are  held  by  the  company 
for  as  long  as  four  or  five  months  without  charge,  and  are  deliv- 
ered, usually  a  car  at  a  time,  by  the  St.  Louis  Transfer  Company, 
as  ordered  by  the  consignee.  Freight  is  usually  paid  when  de- 
livery actually  takes  place.  Such  other  freight*,  as  coal,  nokv, 
and  salt,  are  held  in  the  same  way,  out  no  package  merchandise  Ui 
speak  of  is  Ituld  as  the  printing  paper  is.  At  the  time  of  the 
hearing  the  comi^ny  was  short  of  cars.  There  is  also  some  extra 
switching  involved  in  the  practice  of  holding  the  loaded  cars  on 
track.  All  the  roads  on  the  east  side  (East  St.  Louis)  afford  the 
like  privilege.  At  the  time  of  the  hearing  this  company  w»s 
holding  between  20  and  25  cars  of  paper  in  the  way  mentioned, 
and  some  of  it  had  been  so  held  for  more  than  a  month.  Some- 
times care  ordered  for  loading  are  delayed  because  of  inability  to 
secure  the  prompt  taking  away  of  freight  at  the  company's  £ut 
St.  Louis  terminal. 


Kansas  City; 

15.  During  the  years  1896  and  1897  the  Union  Pacific  Rail- 
woy  Company  received  carloads  of  dried  fruit  at  Kansas  City 
consigned  to  two  firms,  and  stored  the  same  free  of  charge,  enb- 
ject  to  consignee's  orders  for  delivery.     In  some  instances  goods 
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were  carried  in  the  warehouse  subject  to  consignee's  orders  "  for  a 
montli  or  more."  This  privilege  was  granted  upon  application 
to  the  agent  of  the  railway  and  only  to  the  two  firms  above  men- 
tioned. Other  freight  is  promptly  removed  and  other  shipments 
of  dried  fruit  have  been  carried  by  the  railway  for  other  con- 
signees, but  they  have  not  requested  the  privilege.  The  privilege 
of  storage  was  refused  to  a  commission  merchant  handling  dried 
fruits  from  California,  who  testified  that  he  asked  for  storage, 
but  was  compelled  to  store  unsold  parts  of  the  consignments 
himself. 

While  this  carrier  has  in  force  the  car  service  rule  of  forty- 
eight  hours,  if  a  car  is  ordered  to  the  team  track,  there  partly 
unloaded,  then  switched  to  the  company's  warehouse,  and  its 
contents  unloaded  by  the  railway,  no  charge  for  car  service  is  made. 
Neither  is  any  charge  for  the  extra  switching  imposed.  The 
usual  notice  to  remove  goods  within  24  hours  after  arrival  is  given. 

16.  The  Chicago,  Rock  Island  &  Pacific  Railway  Company 
notifies  consignees  at  Kansas  City  in  the  usual  way  to  remove 
freight,  but  allows  36  hours.  The  only  instance  in  Kansas  City 
where  this  company  was  shown  to  have  permitted  freight  to  re- 
main in  cars  for  team  track  delivery  without  applying  the  48-hour 
demurrage  rule  was  at  a  time  when  the  track  was  being  repaired. 

17.  A  shipment  of  canned  fish  was  held  two  or  three  days  on 
track  of  the  Wabash  Railroad  Company  under  instruction  to 
"hold,"  and  was  then  ordered  to  the  railway  warehouse,  un- 
loaded and  stored  and  distributed  upon  consignee's  order.  The 
storage  and  other  terminal  service  was  without  charge,  and  the 
freight  was  not  fully  delivered  until  about  30  days  had 
elapsed. 

18.  The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
during  the  years  1896  and  1897,  provided  free  storage  for  car- 
loads of  printing  paper  consigned  to  various  newspaper  publish- 
ing companies ;  carloads  of  toothpicks,  and  a  carload  of  canned 
fish.  The  paper  was  sometimes  held  nearly  or  about  thirty  days. 
The  toothpicks  were  stored  in  March  and  April,  1897,  and  some 
were  still  held  in  storage  on  September  20,  1897,  the  date  of 
hearing  in  Kansas  City.  The  carload  of  fish  arrived  November 
23, 1896,  and  final  delivery  was  made  sometime  in  February,  1897. 
These  shipments  were  all  held  subject  to  order  for  delivery  in 
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Btnall  lots.  The  shipments  are  lieJd  in  store  by  the  local  agent, 
under  dircetione  received  from  the  division  freight  agent  or  other 
superior  officer,  and  there  is  usually  some  pre-arrangement.  There 
is  no  evidence  that  the  storage  and  distrihution  privilege  has  been 
refused  to  any  applicunt,  hut  the  company  does  not  pretend  to 
provide  storage  beyond  the  vacant  space  tu  its  wareliouse.  Tlie 
notice  which  is  mailed  to  consignees  provides  for  car  deniurrage 
beyond  the  48-honr  limit  and  for  subjecting  honee  freight  to 
storage  if  not  removed  within  15  days. 

19,  The  Chicago  Great  Western  Railway  Company  makes  no 
charge  for  the  storage  of  freight.  Consignees  requesting  to  have 
their  shipments  held  after  arrival  are  made  to  sign  the  following 
release: 

"  In  consideration  of  the  fact  that  no  charge  is  made  by  the 
Chicago  Great  Western  Railway  Company  for  storing  or  ware- 
housing  the  same,  the  undersigned  hereby  releafies  eaid  railwuy 
company  from,  and  indemnities  it  against,  any  and  all  claims  for 
damages  on  account  of  injury  to,  or  destruction,  however  caused, 
of  any  and  all  property  owned  or  controlled  by  the  ander^igned 
which  shall,  with  knowledge  of  the  undersigned,  remain  for  more 
than  forty-eight  (4S)  hours  in  the  freight  bouse  of  said  railway 
company  at . ' 

This  release  is  not  always  given  for  goods  held  in  free  storage 
The  carrier's  agent  always  endeavors  to  liave  goods  removed  a- 
ijuickly  as  practicable.  This  company  has  provided  free  etor 
ago  for  carloads  of  printing  paper,  a  carload  ot  wasii  boardt, 
and  two  carloads  of  canned  goods.  Tliey  were  held  subject 
to  order  of  consignees.  The  privilege  of  free  storage  is  made 
to  depend  on  the  condition  of  the  freight  house.  Requests 
have  been  refused  when  there  was  no  vacant  apace  in  the  freiglii 
house.  The  company  issues  notice  to  remove  within  24  honrs. 
and  the  notice  states  that  the  freight  will  be  subject  to  stor- 
age charges  after  that  time.  Some  days  prior  to  the  hearing, 
storage  of  a  car  of  freight  was  denied  to  one  consignee  on  aceonnt 
of  lack  of  s[)ace  in  the  wareliouse.  Cars  switched  for  track  lift- 
loading  are  left  usually  some  time  beyond  48  hours,  if  desired. 

20.  The  Atchison,  Topeka  &  Santa  Fe  Railway  Company  »■ 
ceives  consignments  of  cheese  for  commission  meiiibante  in  Kin- 
sas  City,  and  stores  the  same  in  a  cold  storage  house  free  of  clia^ 
for  "  various  lengths  of  time — from  three  days  to  three  weeks  and 
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a  month.^  Other  perishable  freight  is  also  stored  free  for  con- 
signees. Honse  freight  generally  is  held  in  store  withoat  charge 
for  practically  indefinite  periods  when  the  agent  cannot  indace 
consignees  to  remove  it  Sometimes  freight  is  sent  to  a  public 
store  house.  The  practice  seems  to  be  controlled  by  the  Auditor 
of  Freight  Receipts. 

Tlie  general  agent  of  the  company  testified  concerning  the  free 
storage  practice  that  it  is  a  form  of  competition  in  soliciting  ship- 
ments over  the  Santa  F6  and  other  railroads;  that  if  the  Santa  F6 
sliould  not  afford  the  privilege  it  would  not  obtain  the  traffic,  and 
that  it  is  decidedly  detrimental  to  the  company's  business.  This 
carrier  enforces  the  car  demurrage  rule,  but  sometimes  cars  are 
partially  unloaded  by  consignee,  then  switched  to  the  warehouse, 
and  unloaded  and  stored  by  the  company  without  charge. 

21.  The  Missouri  Pacific  Railway  Company  held  carloads  of 
garden  seed  consigned  to  the  railway  company's  agent  in  1896. 
These  consignments  were  divided  and  distributed  by  the  agent  and 
also  forwarded  by  him  over  various  lines  from  Kansas  City.  This 
was  done  under  a  special  arrangement.  In  that  year  parts  of 
shipments  for  a  Kansas  City  firm  were  held  in  store  for  several 
months  without  charge,  the  consignee  refusing  to  move  them  and 
claiming  that  arrangements  had  been  made  in  New  York  for  stor- 
ing the  goods  at  this  point.  Woodenware  was  also  kept  in  free 
etonige  for  a  St.  Louis  firm  and  delivered  in  part  lots  upon  order. 
The  company's  agent  issues  notice  on  arrival  of  freight  not  car- 
ried away  by  transfer  companies  that  if  not  removed  within  24 
hours  it  will  be  stored  at  owner's  risk  and  expense.  It  also  en- 
forces the  48-hour  car  service  rule. 

22.  The  Hannibal  &  St.  Joseph  Railroad  Company  (part  of  the 
Burlington  System)  is  shown  to  have  stored  free  of  charge  to  the 
owners,  and  subject  to  their  orders,  carloads  of  fruit  jars,  one  car- 
load of  toothpicks,  and  carloads  of  printing  paper  in  rolls.  The 
toothpicks  were  held  in  the  station  "about  two  years,"  and  the 
railway  agent  testifying  understood  that  they  were  shipped 
over  the  Hannibal  &  St.  Joseph  road  under  agreement  with 
the  agent  at  Boston  that  they  would  be  so  held.  The  paper 
was  held  for  indefinite  periods.  The  practice  was  discontinued 
because  too  imieli  space  was  occupied  and  the  regular  business  of 
the  (rarrier  was  enii)arrassed,  and  because  the  service  could  not  I  jo 
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provided  for  everybody.  On  the  other  liand,  tbe  general  eontli- ' 
weBtern  a^^etit  of  the  Burlington  System  {whioli  includes  the  Han- 
nibal &  St.  Joseph  road)  testified  that  competition  must  be  met 
if  hie  roads  wanted  basineae  and  "  if  we  are  asked  to  give  freu 
ptorage,  we  have  to." 

Chicago  : 

23.  The  Chicago,  BnrlingtOD  &  Qnincj  Railroad  Companr 
received,  during  the  years  1896  and  1897,  shipments  of  soda, 
eapolio,  cement  and  sugar,  and  held  them  in  storage  in  tbe  rail- 
road company's  buildingBubject  to  instructions  from  tlie  shippers 
Some  of  the  shipments  were  consigned  on  through  billing  to 
points  beyond ;  others  were  held  awaiting  billing  instnictions  for 
periods  of  time  varying  from  a  few  days  to  a  few  weeks  and  oc- 
casionally for  about  two  months.  Neither  the  road  nor  the 
agent  received  any  compensation  for  storing,  holding,  forwardifif! 
or  distributing  the  freight.  It  is  the  custom,  in  case  tbe  ware- 
house in  which  the  material  is  stored  is  crowded,  to  hold  the 
same  in  cars  until  directions  are  received  from  the  general  freight 
agent  of  the  road. 

The  road  agrees  with  shippers  to  hold  and  store  their  ship- 
ments, subject  to  shipping  directions  from  time  to  time.  The 
freight  is  received,  stored  without  charge,  forwarded  and  dis- 
tributed to  the  various  consignees  on  orders  from  shippers.  To 
obtain  these  concessions,  arrangements  are  made  with  some  officer 
of  the  company,  but  there  is  no  showing  of  discrimination  be- 
tween applying  shippers  or  consignees. 

2i.  The  Chicago  &  Grand  Trunk  Railway  Company  held  u 
storage  shipments  of  crockery  consigned  to  a  Chicago  firm,  ftit 
of  the  consignments  was  taken  immediately  from  the  warehouse^ 
part  within  a  week  or  ten  days,  and  some  of  the  freight  remained 
three  or  four  mouths.  The  handling,  unloading,  storing  and  de- 
livering of  the  crockery  were  free  of  charge  to  coDsigneei. 
Beans,  canned  corn,  fish  and  sugar  were  also  received,  stored  free 
of  charge,  and  delivered,  in  like  manner.  About  8,000  barreb 
of  sugar  were  held  at  one  time,  and  about  25  carloads  of  piintiag 
paper  were  received  at  the  warehouse,  stored  free  and  delivered 
in  small  lots  subject  to  order. 

It  is  tlie  custom  to  unload  all  so-called  warehouse  or  packigv 
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freip^lit  into  the  warehouse  before  notice  is  sent  to  consignees, 
and  no  charge  is  made  for  handling,  storing  or  delivering  any 
freiglit. 

25.  The  Chicago  &  Northwestern  Railway  Company,  during 
the  years  1896  and  1897,  brought  carloads  of  dried  fruit  shipped 
from  (yaliforuia,  and  these  were  unloaded  and  stored  by  the  railway 
company  for  from  thirty  to  sixty  days  or  more,  subject  to  orders 
of  tlie  different  consignees.  Carloads  of  wine  in  barrels  and 
casks  were  also  carried  from  California,  stored  free  of  charge,  and 
<lelivered  upon  orders  of  the  consignees.  Canned  goods  were 
stored  free  of  charge  and  delivered  in  lots  upon  orders  of  con- 
signees. On  wine  from  California  the  company  received  mani- 
fests containing  "instructions  to  deliver  according  to  certain 
marks."  They  were  usually  consigned  to  the  order  of  the  sliip- 
per,  and  delivered  in  small  lots  to  different  parties  by  the  agent. 
This  freight  was  shipped  under  a  carload  rate,  and  each  of  the 
parties  receiving  a  part  of  the  carload  lot  paid  the  carload  rate 
"  proportionate  to  the  weight  of  each  lot." 

The  storage  service  is  rendered  for  all  sorts  of  freight,  upon 
request.  At  the  date  of  hearing  large  quantities  of  freight,  esti- 
mated at  thousands  of  carloads,  were  stored  in  Chicago  awaiting 
shippers'  orders. 

26.  All  package  freight  of  the  Chicago,  Bock  Island  &  Paci- 
fic Railway  is  delivered  through  the  freight  house  at  Chicago, 
and  is  held  there  awaiting  disposition  by  consignees,  except  where 
special  request  is  made  to  have  it  delivered  from  the  team  track. 
No  charge  is  made  for  storage.  This  is  true  also  as  to  the  Balti- 
more &  Ohio  Railroad  Company.  No  special  shipments  held  for 
storage,  distribution  or  reconsignment  were  shown  as  to  these  car- 
riers. The  carriers  at  Chicago  all  notify  consignees  of  the  ar- 
rival of  freight,  and  in  the  notices  the  right  to  charge  storage  is 
reserved. 

27.  A  shipper  of  poultry  and  produce  at  Fort  Dodge,  Iowa, 
purchases  in  small  lots,  and  upon  application  to  the  agent  of  the 
IlHnois  Central  Railroad  Company  at  that  point,  is  furnished  re- 
frigerator cars,  which  are  held  by  him  from  three  to  six  weeks 
lor  the  purpose  of  loading.  He  pays  nothing  in  addition  to  the 
freight  rate  for  the  privilege  of  holding  cars.  It  does  not  appear 
that  this  privilege,  which  has  been  granted  f or  a  number  of  years^ 
is  denied  to  others  at  that  point. 
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A  dealer  engaged  at  Cresco,  Iowa,  in  buying,  Bliipjiiiig,  iinij 
liaiidling  produce,  iiae,  npori  application  to  the  ageut  of  tlie  Chi- 
cago, Milwaukee  &  St.  Paul  Itailway  at  that  place,  been  fiw 
nislied  with  cars  which  he  held  for  two  or  three  weeks,  and  n»eti 
for  keeping  poultry  and  other  produce  until  carloads  accumulated. 
No  charge  for  this  use  of  the  cars  was  made.  He  is  the  onlj 
shipper  of  produce  in  that  way  from  Cresco. 

A  shipper  at  New  Hampton,  Iowa,  obtained  refrigerator  ean> 
upon  application  to  the  local  agent  of  the  Chicago  Great  Western 
for  loading  and  shipping  produce  in  the  manner  above  described. 
and  held  the  cars  from  three  to  sis  weeks  without  charge.  He 
is  allowed  carload  rates.  Other  ehippers  at  that  point  ship  in 
small  lots  at  leas  than  carload  rates,  but  it  does  not  appear  that 
they  are  denied  the  carload  privilege. 
Detroit  : 

28.  During  the  years  1896  and  1897,  at  its  freight  tenniaals 
in  the  city  of  Detroit,  the  Michigan  Central  Railroad  Company 
received  and  stored  interstate  freight  free  of  charge  for  various 
shippers  or  consignees.  Froighl  so  stored  was  delivered  from 
time  to  time  in  sioall  lots  upon  orders  of  the  owners. 

During  those  years  the  company  re-8liipi)ed  and  forwarded  such 
freight,  and  in  some  instances  divided  the  consignmonte  and  seat 
part  lots  to  various  destinations  without  additional  charge. 

The  railroad  makes  no  charge  at  Detroit  for  storage  allowed  u> 
any  shipper  or  consignee.  When  the  warehouses  become  filled, 
notice  to  remove  is  issued,  and  if  not  removed  tlie  projjerty  te  sent 
to  the  public  store.  The  car  service  charge  is  collected  for  liie 
detention  of  all  cars  beyond  a  limit  of  forty-eight  hours,  nnlew 
the  authorized  ofUccr  decides  that  it  should  not  be  collected. 

Sugar  and  other  package  or  warehouse  freights  when  dclivgn-d 
from  cars  on  team  tracks  are  not  subjected  to  demurrage  diai^ 
on  failure  to  unload  within  48  hours.  The  company  has  four 
warehouses  in  tlie  city,  one  is  used  for  sugar,  another  wholly  for 
the  storage  of  flour.  Distributing  and  forwarding  is  done  throng 
a  trucking  or  transfer  company.  Starch,  peanuts,  sugar  and  pAper 
and  some  other  freights  are  frequently  consigned  to  the  trucking 
company.  This  company,  called  the  Ferguson  Truck  Co.,  receipB 
for  goods  so  received.  Only  carload  package  freight  is  storeil 
free.  Less  than  carload  freight  must  be  promptly  removwl,  Tlie 
stored  freiglit  is  kept  without  charge  for  indefinite  periiHK 
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29.  The  Lake  Shore  &  Michigan  Southern  Bailwaj  Company 
stored  a  carload  of  prepared  oats  from  the  latter  part  of  June, 
and  delivered  it  out  on  order  of  the  consignee.  Final  delivery 
was  not  made  until  August  17.  Eolled  oats,  canned  goods  and 
other  freights  are  held  and  delivered  in  like  manner.  No  dis- 
crimination is  made  between  shippers  or  shipments.  AJl  consign- 
ments are  permitted  to  remain  in  the  warehouse  without  charge 
until  taken  away,  unless  the  house  becomes  crowded,  and  then 
the  company  takes  steps  to  compel  removal. 

30.  The  Grand  Trunk  Railway  Company  stored  free  of  charge 
and  for  indefinite  periods  consignments  of  soap,  tobacco,  paper  in 
rolls,  flour,  bacon,  rolled  oats  and  other  freights,  and  held  them 
subject  to  orders  for  delivery  in  small  lots.  The  distribution  and 
delivery  is  done  through  a  firm  of  carters  with  which  the  com- 
pany has  a  contract.  No  denial  of  the  privilege  is  shown,  but  the 
agent  testified  that  if  the  company  should  advertise  to  the  public 
that  anybody  could  leave  goods  in  its  warehouse  as  long  as  might 
be  desired  he  was  "  afraid  we  would  be  swamped.** 

31.  In  Detroit  the  practice  of  charging  for  storage  in  railroad 
warehouses  ceased  about  ten  years  ago.  At  that  time  several 
warehouse  enterprises  were  started  in  the  city.  The  usual  notice 
to  remove  freights  and  containing  the  storage  and  demurrage 
penalties  are  sent  out  on  arrival  of  goods. 

Clevklaio)  : 

32.  The  Cleveland  Terminal  &  Valley  Kailroad  Company, 
during  the  years  1896  and  1897,  stored  free  of  charge  one  carload 
of  agricultural  implements,  one  carload  of  rice,  carloads  of  paper 
and  carloads  of  fruit  jars.  No  charge  is  made  for  storage  in  this 
defendant's  freight  house. 

The  paper  was  stored  under  an  arrangement  whereby  a  portion 
of  the  railroad  company's  "  old  warehouse "  was  reserved,  and 
the  pa})er  was  held  there  indefinitely  in  consideration  of  a  rental 
to  be  agreed  upon  afterwards.  Under  this  arrangement  the 
pa})er  was  held  about  four  months,  but  up  to  the  date  of  the 
hearing  no  demand  had  been  made  for  the  use  of  the  building  for 
the  time  so  occupied.  Car  demurrage  is  not  usually  enforced  by 
the  company  on  what  is  called  house  freiglit.  The  company  has 
made  no  charge  for  storage  to  any  consignee. 
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33.  The  Lake  Shore  &  Michigan  Southern  Railway  Company, 
during  the  years  1896  and  1897,  received  and  stored  free  of 
charge  from  three  to  twenty-five  days  in  its  freight  house,  and  in 
some  cases  for  about  ten  days  in  cars  on  its  tracks,  carloads  of 
pugar  ?liipped  by  two  refining  companies.  The  sugar  was  de- 
livered upon  orders  from  shippers  sent  by  letter  or  telegraph. 
Carloads  of  printing  paper  in  rolls  were  also  received,  unloaded 
in  the  freight  house,  and  delivered,  usually  in  part  lots. 

About  ten  days  previous  to  March  1,  1894,  a  nail  company 
delivered  between  2,400  and  3,000  kegs  of  nails  at  this  defend- 
ant's freight  station,  and  the  freight  was  stored  there  free  of 
charge  until  shipped  out  on  the  date  mentioned. 

This  defendant  company  was  requested  some  years  since  by  a 
storage  company  to  give  free  storage  for  twenty  carloads  of  har- 
vesters, but  the  request  was  denied  because  of  insufficient  space 
in  the  freight  house.  The  same  privilege  was  requested  of  the 
Cleveland  Tenninal  &  Valley  road,  but  refused. 

34.  The  New  York,  Chicago  <&  St.  Louis  Bailroad  Companj 
docs  not  charge  for  storage  in  its  freight  house,  but  its  depot 
facilities  are  limited,  and  so  called  package  freight  is  held  in  can 
until  unloaded  and  is  exempted  from  car  service  chai^ges.  A  state- 
ment filed  by  this  defendant  sets  forth  that  from  July  1, 1896,  to 
August  1,  1897,  55  carloads  of  sugar  were  on  the  track  an  aver- 
age of  7  days.  The  time  would  run  from  I  day  to  30 ;  most  of 
them  were  held  1,  2,  or  3  days.  Eight  carloads  of  printing 
paper  stood  on  the  track  an  average  of  51  days.  The  con- 
tracting agent  of  this  road  testified  that  in  soliciting  shipments  of 
printing  })a})er  for  his  line  he  was  asked  to  provide  storage  for 
the  paper  in  house  or  cars  until  the  consignees  should  ber^jto 
take  it  away,  that  he  was  unable  to  aiford  such  storage  fadlities, 
and  the  result  was  that  the  road  lost  the  business. 

35.  The  Erie  Railroad  Company  received  and  stored  free  of 
charge  carloads  of  printing  paper,  sugar  and  coffee.  The  con- 
signments of  paper  and  coffee  were  held  subject  to  order  for  de- 
livery in  part  lots. 

36.  Sugar  in  carloads  was  stored  free  of  charge  subject  to 
shipper's  orders  in  the  warehouse  of  the  Pennsylvania  Company 
and  there  held  for  twenty  days  or  thereabouts. 

37.  The  Cleveland  Storage  Company  was  chai|;ed  oar  service 
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by  the  Lake  Shore  &  Michigan  Southern  Railway  for  detention 
of  cars  loaded  with  harvesters  from  the  McCormick  Harvester 
Company,  but  it  declined  to  pay.  It  finally  paid  "one  dollar"  for 
car  service  "  under  protest,"  and  the  railway  company  never  tried 
to  collect  the  remaining  $70  or  $75.  The  reason  stated  for  de- 
clining to  pay  the  charges  was  that  the  railway  company  was 
carrying  carloads  on  track  for  others. 

The  manager  of  the  Cleveland  Car  Service  Association  from 
November,  1889,  to  about  April  1,  1897,  testified  without 
contradiction  that  "  the  shippers  had  been  abusing  the  privi- 
lege and  holding  cars  to  suit  their  own  convenience  for 
years,"  and  that  the  association  was  formed  to  correct  this 
evil ;  that  he  had  found  a  great  deal  of  discrimination  as 
between  shippers ;  that  "  large  shippers  were  exempt  from 
car  service  almost  entirely,"  while  small  shippers  were  made 
to  pay;  and  that  agents  were  able  to  use  their  discretion  in  deter- 
mining what  should  be  called  house  freight  and  exempt  from  car 
service  rules.  This  witness  had  retired  from  the  management  of 
the  car  service  association  at  the  time  of  the  Cleveland  hearing. 
All  the  carriers  at  Cleveland  issue  the  usual  notices  to  remove 
freight  upon  arrival,  and  under  these  notices  property  not  re- 
moved is  liable  to  storage  or  demurrage  charges. 

Buffalo: 

38.  At  this  city,  the  Lake  Shore  &  Michigan  Southern  Railway 
Company  stored  in  its  freight  house  carloads  of  pre})ared  oats 
which  had  been  consigned  to  its  Buffalo  agent,  and  held  the  con- 
signments subject  to  shipper's  orders  for  delivery  to  various  par- 
ties. The  service  was  rendered  without  charge.  The  like  privi- 
lege was  granted  to  shippers  of  raisins,  peanuts,  salt  and  pork. 
The  privilege  was  refused  in  some  cases  because  the  shippers 
could  not  or  would  not  guarantee  lemoval  of  the  freight  within  a 
reasonable  length  of  time. 

39.  The  New  York,  Chicago  &  St.  Louis  Railroad  Company 
stored  two  carloads  of  coffee  for  one  firm.  The  coffee  was  un- 
loaded in  the  'varehouse,  receipted  for  by  a  broker,  and  delivered 
to  different  persons  or  firms  upon  his  order.  This  consignment 
was  received  by  the  railway  within  about  forty  days  prior  to  the 
hearing  on  September  29,  1897,  and  some  of  it  was  still  so  held 
At  that  date.     The  contracting  agent  of  the  road  asked  the  local 


agent  whether  he  cowld  arrange  to  take  carloads  of  coffee  in  the 
liouBe  on  account  of  this  firm  and  deliver  upon  orders  drawn  b' 
the  broker.  Tins  indicates  apecial  pre-arrangement,  and  to  some 
extent  ttie  method  of  granting  the  storage  privilege. 

40,  The  I^liigh  Valley  Railroad  Company  received  and  stored 
various  eoiieignmente  at  its  lake  station  in  Buffalo : 

Sugar  destined  to  points  west  waa  held  subject  to  hilling  in- 
structions from  the  forwarding  agent  at  Jersey  City.  Sometiuies 
the  western  consignees  were  named  in  the  billing,  bat  other  ship 
ments  were  consigned  to  order  of  tlie  refining  company  and  held 
at  Buffnlo  for  as  long  as  three  months  or  more,  subject  to  reehip- 
ping  orders.  The  sugar  was  originally  billed  to  Buffalo,  anti 
then  shipped  to  western  points  as  ordered,  aud  only  the  through 
rate  from  Jersey  City  to  ultimate  destinatiou  was  charged.  The 
testimony  indicates  that  "east  bound  sugar"  is  stored  free  for 
thirty  days,  but  that  such  nile  does  not  apply  od  west  bound 
ahipmeuts.  How  much  or  whether  any  sugar  is  carried  etei 
bonnd  through  Buffalo  does  not  appear.  Neither  is  it  definitely 
shown  that  sugar  destined  west  and  stored  at  Bulialo  in  tmisit  i^ 
in  fact  Bubjeotcd  to  any  charge  for  storage  or  handling. 

East  bound  flour  received  by  this  company  at  Buffalo  is  held 
in  free  storage  for  20  days.  Flour  was  so  received  in  the  fall  of 
1896  at  the  close  of  lake  navigation,  and  was  not  entirely  removed 
until  some  time  in  the  following  February.  Bills  for  storage  be- 
yond tlie  20-day  limit  were  rendered  to  two  principal  shippers, 
large  milling  companies  in  the  Northwest,  but  according  to  tlie 
company's  books  at  Buifalo  such  charges  had  not  beeu  paid  atthe 
time  of  hearing  on  September  29, 1S97,  notwithstanding  the  ac- 
counts had  beeu  rendered  monthly  to  the  shippers  since  January  1, 
1897.  Storage  charges  due  from  another  milling  company  in  the 
Northwest  were  paid  and  so  shown  on  the  books  of  the  railw»j 
company  at  Buffalo.  The  Consolidated  Milling  Company  occo- 
pies,  apparently  without  charge,  a  portion  of  the  railway  company'a 
lake  freight  station  at  Buffalo  with  a  plant  for  repacking  and 
resacking  flour. 

Copper  in  casks  was  held  by  this  company  free  of  storage 
charges  and  subject  to  resbipping  or  so-called  diverting  orders. 
Lead,  spelter  and  shingles  were  also  kept  in  storage  by  tliis  ca^ 
rier,  but  whether  any  charge  was  made  therefor,  aud  if  so,  what 
charges  were  paid,  does  not  clearly  appear. 
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41.  The  Delaware,  Lackawanna  &  Western  Bailroad  Company 
stored  sugar  for  a  refining  company.  Some  of  it  was  shipped 
directly  to  specified  consignees  and  promptly  removed.  The  re- 
mainder was  subject  to  shipper's  order  and  held  for  the  first 
steamer,  but  in  no  case  longer  than  10  days.  Flour  was  also 
stored  free,  but  not  for  a  longer  period  than  the  20-day  limit. 
The  Pillsbury  Company  has  a  plant  in  one  of  this  carrier's  freight 
houses  for  repacking,  resacking  and  rebranding  flour,  and  it  is 
not  shown  that  any  charge  is  made  for  such  privilege.  Flour 
shipped  by  this  company  is  billed  through  at  the  New  York  rate, 
but  when  reconsigned  at  Buffalo  to  points  in  Pennsylvania,  New 
York  or  New  England,  the  through  rate  from  the  original  point 
of  shipment  is  changed.  Storage  bills  against  this  company 
have  been  rendered  by  the  agent  of  the  carrier  at  Buffalo,  and 
when  rendered  he  credited  his  accounts  with  the  amount. 
Whether  they  were  paid  or  not  the  agent  did  not  know.  He  did 
collect  accrued  storage  charges  from  other  shippers  on  flour,  bran 
and  middlings.  The  great  mass  of  freight  destined  to  Buffalo 
over  this  road  is  promptly  removed  by  consignees,  notice  to  re- 
move in  24  hours  being  usually  given.  Car  service  rules,  which 
include  demurrage  charges,  are  also  enforced. 

42.  The  New  York  Central  &  Hudson  Kiver  Kailroad  Com- 
pany carries  lake  freight  in  connection  with  steamers  of  the 
Western  Transit  Company.  This  lake  line  is  understood  to  be 
controlled  by  the  railroad  company.  Freight  coming  by  the 
boats  or  steamers  and  placed  in  the  freight  house  is  not  consid- 
ered as  ill  possession  of  thi»  railroad  company  until  delivery  of 
the  billing  under  which  it  is  to  be  forwarded  by  the  railroad. 
On  the  other  hand,  delivery  of  west  bound  freight  is  considered 
made  to  the  lake  line  when  the  property  has  been  unloaded  from 
the  car  into  the  freigJ  t  depot.  Copper  brought  by  the  lake  line 
was  held  in  the  freight  house  for  about  a  month  or  more  '-vithout 
charge.  Sugar  is  held  in  the  freight  house  until  it  is  convenient 
for  the  lake  boats  to  move  it.  Sugar  carried  in  the  lake  boats 
serves  for  ballast,  and  the  boat  space  is  then  filled  up  with  various 
kinds  of  package  freight.  All  freight  going  through  this  house 
is  shipped  under  a  through  rate.  Reconsignments  from  that  de- 
pot are  not  the  rule.  No  storage  charges  are  collected  on  freight 
placed  in  this  warehouse.  The  road  has  other  freight  houj 
Buffalo. 
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43,  The  Erie  Railroad  Company  slores  coffee  and  relief 
in  its  Buffalo  freiglit  house  from  one  to  ten  days,  nmkiii^  deliv- 
ery in  part  lots  upon  orders  from  coneignees.  Tliia  Is  the  only 
tratKc  so  handled  at  that  frei<;ht  depot.  The  company  lias  an- 
other freight  station  at  East  Buffalo,  and  still  another  called  its 
lake  station.  At  the  East  Biiffaio  house  copper  was  lield  from  l» 
to  8  mouths  or  thercaijonts  awaiting  billing  instriictions  from  the 
Union  Transit  Company,  a  lake  line.  The  railway  treats  copper 
BO  held  as  in  possession  of  the  lake  line  until  billing  instructioiiB 
are  received. 

Large  consignments  of  flonr  are  received  by  lake,  consigned  to 
shippers  and  forwarded  upon  order.  The  billing  is  on  the  New 
York  rate,  and  when  change  of  destination  or  reconsigning  at 
Buffalo  requires  a  different  rate  the  corrected  rate  is  applied. 
This  road  also  allows  20  days'  free  storage  on  east  bonnd  flonr. 
The  rule  is  applied  in  this  way :  If  20,000  biirrels  of  flour  are 
received  to-day  they  must  order  out  so  many  barrels  within  tlie 
next  20  days.  A  storage  bill  of  approxuuatuly  $500  owed  by  one 
flonr  company  remained  unpaid  at  the  date  of  the  Buffalo  hear- 
ing. Another  company  had  paid  about  $350  for  flour  stomge  iii 
1S97.  On  shipments  by  a  AVeat  Supeiior  firm,  the  storage  charges 
at  Buffalo  on  forwarded  flour  are  billed  as  a  charge  on  the  flour 
following  it  to  destination. 

New  Yoek: 

44.  Circulars  have  been  promulgated  by  the  Joint  Trfltlic 
Association  which  contain  rules  in  regard  to  the  storage,  handling 
and  delivery  of  flour  and  mill  stnff  at  New  York,  Pbihidelpliia. 
Baltimore,  Lake  Erie  ports  and  other  points  in  the  territory  OD- 
deretood  to  be  covered  by  that  association.  These  circnhn 
provide  for  the  free  storage  of  flour  at  Now  York  as  follows: 
Flour  shipped  lighterage  free,  notice  of  arrival  having  been  ^veD 
consignee,  and  not  ordered  delivered  at  railroad  piers  or  statioiu 
in  New  York,  forty  days;  flour  shipped  to  New  York  dii'eot  and 
billed  "  lighterage  free  "  for  delivery  at  railroad  piers  or  sUtiotifc 
five  days.  The  storMge  charge  on  flour  stored  by  tlie  railroad 
companies  is,  for  each  thirty  days  or  fraction  thereof  lieyoud  the 
period  of  free  stoi-age,  including  handling  in  and  out,  IJ  cents  per 
100  lbs.     Ou  domestic  flour  stored  at  Philadelphia  and  Baltiuion 
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ten  days  is  allowed.  For  the  next  thirty  days  the  charge  for 
storage  is  3  cents  per  bbl.,  and  for  each  sucix^ssive  period  of 
fifteen  days  the  storage  charge  is  2  cents  per  bbl.  A  rnle  with 
respect  to  New  York,  Philadelphia  and  Baltimore  is  that  ^'no 
contracts  nnder  through  export  bills  of  lading  on  flonr  shall  be 
made,  except  based  on  hoTM  fide  ocean  contracts  providing  for 
elearance  from  seaboard  within  sixty  days  from  the  date  of  ship- 
ment." 

Shipments  of  floor,  bran,  and  mill  feed  stored  in  warehouses 
controlled  by  carriers  at  Buffalo  are  allowed  twenty  days  free 
storage.  For  each  succeeding  thirty  days  or  fraction  thereof  the 
storage  charge  is  1^  cents  per  100  lbs. 

The  circulars  also  contain  rules  regulating  storage  and  diversion 
of  flour,  bran  and  mill  feed  at  Trunk  Line  western  termini  and 
interior  points  east  thereof. 

45.  The  Pennsylvania  Bailroad  Company  stored  in  its  ware- 
houses located  on  the  river  front  large  quantities  of  tobacco,  flour, 
canned  meats,  glucose,  barbed  wire,  pig  lead  and  other  merchan* 
disc,  and  held  the  same  subject  to  orders  of  consignees  or  shippers 
free  of  charge,  except  as  to  flour,  on  which  charge  was  made  in 
conformity  with  the  above  mentioned  rules.  The  gross  amount 
received  for  the  storage  of  flour,  from  the  flrst  of  June,  1896,  to 
the  first  of  August,  1897,  was  about  $8,000.  Some  of  the  tobacco 
was  held  three  or  four  months.  Most  of  the  canned  meat  is 
Iiandled  on  through  bills  of  lading  for  export  In  some  cases 
consignments  have  been  held  there  for  two  months  or  more  be- 
fore they  have  been  entirely  removed. 

46.  The  Central  Bailroad  of  New  Jersey  stored  free  of  charge 
and  subject  to  orders  of  shipper  or  consignee,  at  its  freight  dock 
known  as  pier  8,  in  the  city  of  New  York,  carloads  of  nails  and 
canned  goods.  In  one  case  a  shipment  of  nails  was  received  in 
store  on  May  21,  1897,  and  delivery  was  not  completed  until 
September  7  following.  Another  shipment  was  received  on  May 
22  and  delivery  made  some  time  during  August  of  that  year.  It 
is  not  shown  how  long  the  canned  goods  were  held. 

A  statement  in  evidence  shows  all  shipments  of  flour  received 
and  stored,  with  the  amounts  charged  by  the  railroad  company  for 
storage  beyond  tlie  limit  of  forty  days,  but  whether  such  amounts 
had  actually  been  collected  was  not  definitely  answered  by  the 
witness. 
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47.  Tlie  Delaware, Lackawanna  &  WnElcrn  Railroad  Companj, 
Ht  ile  terminals  on  the  Jereej'  City  side,  holds  local  flour  from 
twenty  to  thirty  and  forty  days,  without  charge.  If  not  taken  away 
at  the  expiration  of  that  time,  it  is  ordered  to  a  public  warehouse. 
Export  flour  is  kept  "  ae  long  as  forty  days  ;  once  in  a  while,  in 
small  lute,  sixty  days,  or  three  months,"  and  is  hold  subject  to 
order  of  ehipper. 

This  road  receives  quantities  of  tobacco  from  the  Soath  and 
Southwest  for  export;  also  glucose,  lard,  pork,  bacon  and  oil 
subject  to  order  for  delivery  to  various  parties  witliout  storage 
charge. 

48.  The  Lehigh  Valley  Railroad  Company,  duiing  the  years 
1896  and  1897,  stored  at  Jersey  City  large  quantities  of  glucose 
in  barrels  conBigtied  to  various  parties  for  export,  and  lield  the 
tame  subject  to  order,  without  charge.  It  also  held  a  large  tmoi' 
l)er  of  carloads  of  flour  for  one  milling  lirm,  and  delivered  the 
f  reigiit  upon  orders  from  the  New  York  Lighterage  and  Transports, 
lion  Company  which  acted  apparently  under  the  direction  of  the 
milling  company  or  its  agent.  This  milling  company  has  a  plant 
for  resacking  flour  at  one  of  the  railroad  company's  freight  UoQses. 
This  privilege  is  also  extended  to  another  company  but  it  does 
not  appear  that  either  of  these  shipping  concerns  pay  anything 
for  the  ■■BBacking  privilege.  The  milling  company  first  mentioned 
paid  storage  charges  to  the  railway  on  flour  held  over  forty 
days. 

49.  The  Erie  Railroad  Company  allowed  freight  to  remaic  in 
the  warehouse  at  Jersey  City,  in  some  caeea  for  three  months, 
and  on  the  New  York  pier  for  thirty  days  or  more. 

Flour,  bran,  mill  feed,  hay  and  excelsior  are  subjected  to  storage 
charges  and  these  are  collected  from  all  consignees.  No  stoni^ 
charge  is  made  to  any  consignee  or  receiver  for  any  other  kind  of 
freight. 

When  the  cars  are  needed  or  the  warehonBe  is  crowded,  a  final 
notice  is  sent  to  consignoea  that  unless  freight  is  removed  before 
the  time  therein  specified  it  will  be  placed  in  atore  at  consignee's 
risk  and  expense.  During  the  year  1897  this  road  sent  freigtil 
to  public  warehouses  after  issuing  this  notice. 

The  rule  of  the  Traffic  Association  that  "no  contracts  under 
through  export  bills  of  lading  on  flour  shall    be  made,  except 
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based  on  hona  fide  ocean  contracts,  providing  for  clearance 
from  the  seaboard  within  sixty  days  from  date  of  shipment,"  is 
construed  by  the  road  to  mean,  that  export  floor  shall  be  stored 
sixty  days  without  charge. 

The  amount  collected  for  storage  of  literage  flour  on  piers 
from  August  1,  1896,  to  March  15,  1897,  was  $4,190.46.  At 
East  River  station,  a  local  flour  delivery,  $867.64  was  collected. 

The  road  stores  quantities  of  fertilizer  at  its  station,  which  are 
delivered  in  part-lots  or  billed  for  export  upon  orders  from  con- 
signees. Quantities  of  wood  alcohol,  copper,  tobacco  and  pre- 
pared oats  were  also  received  and  held  free  of  charge,  subject 
to  orders  for  export  or  delivery. 

50.  The  West  Shore  Railroad  stores  flour  at  Weehawken  under 
the  Association  rules.  Hair  for  export  has,  in  some  cases,  been  held 
there  ten  days  or  two  weeks  for  recooperage,  or  awaiting  a 
steamer,  but  whether  free  or  at  a  storage  charge  is  not  definitely 
stated. 

Twenty-five  thousand  barrels  of  sugar  for  western  points  were 
received,  commencing  with  the  first  week  in  May,  and  practically 
all  of  it  was  still  held  in  storage  at  the  time  of  the  hearing,  Octo- 
ber 1-4,  at  a  storage  charge  not  named.  Bills  were  rendered 
monthly  running  from  the  day  on  which  the  sugar  was  received. 
Condensed  milk  is  received  and  held  in  the  same  manner.  Some 
freight  is  sent  to  public  warehouses  every  day  from  this  company's 
pier  in  New  York  City. 

51  The  New  York  Central  &  Hudson  River  Railroad  Com- 
pany carries  consignments  of  freight  in  excess  of  the  forty-eight 
hour  limit,  for  the  reason  that  in  many  cases  the  consignees  will  not 
remove  property  within  that  period.  The  freight  is  held  free  of 
any  storage  charge  and  the  same  rule  applies  alike  to  small  and 
large  consignments.  It  was  shown  that  large  consignments  of 
copper  were  received  and  held  in  this  way.  A  refusal  to  grant 
this  privilege,  it  was  claimed,  would  result  in  a  loss  of  the  busi- 
ness. In  respect  to  flour,  the  company  is  governed  by  the  stor- 
age ru^es  above  mentioned. 

Large  consigiiinents  of  west-bound  sugar  have  been  received 
and  stored  in  cars  subject  to  order  of  shipper.  When  traftic  is 
congested  at  New  York,  the  sugar  is  forwarded  to  Buffalo,  and 
there  held  awaiting  orders  for  shipment  west. 
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When  the  eoliciting  agent  of  tlusroad  has  been  unable  to  agree 
that  goods  shall  remain  in  storage,  on  ncconnt  of  the  over-crowdeJ 
condition  of  freifjht  honscs,  the  freight  has  been  given  lo  eorn- 
petiiig  linea.  This  agent  testifiiid  that  "shippers  tell  aa  tliey 
use  the  railroad  stultons  for  warehuiiaes." 

PniLADELPHIA  : 

52.  The  Merchants  Warehniiae  Company  of  Philadelphia  oper- 
ate warehouses  under  agreements  with  and  on  premises  owned  bv 
the  Pennsjlsania  Railroad  Company,  at  Eighteenth  and  Market 
Streets,  and  Thirty-second  and  Market  Streets ;  also  a  grain  and 
Hour  storage  wareliouse  on  Beach  Street,  and  a  hay  warehouse  at 
Kensington  in  Philadelphia. 

The  lease  of  the  warehouse  on  Market  Street  provides  that  tbt 
railroad  company  shall  switch  its  cnra  to  the  warehouses  and  it 
the  same  rate  for  which  it  delivers  or  receives  traffic  at  any  other 
terminal  controlled  by  it  in  tlie  city  of  Philadelphia;  that  the 
railroad  company  shall  pay  2J  cents  per  barrel  for  each  barrel  de 
livered  to  the  wareliouse  company,  or  received  from  the  w«nh 
house  company  at  Eighteenth  and  Market  Streets,  up  to  50.000 
barrels  per  month ;  2^  cents  per  barrel  on  each  Itarrel  over  that 
number  of  barrels  per  month  ;  40  cents  a  ton  for  miscel  Ian  eons 
merchandise  other  than  fioiir;  35  cents  for  each  ton  of  merchan- 
dise delivered  to  or  received  from  the  warebonse  at  Thirty-secorid 
and  Market  Streets.  In  addition  to  such  amount  to  be  paid  by 
ihe  railroad  company  the  warehouse  company  may  charge  the 
oonsignee,  shipper  or  owner,  on  any  merchandise  that  it  may  store 
or  handle,  or  for  any  service  rendered  or  facihtics  furnished,  rea- 
sonable and  customary  rates  for  the  services  performed,  but  the 
charges  made  to  the  public  for  services  rendered  by  the  warehouse 
company,  aJiull  be  subject  to  approval  by  the  railroad  company. 
The  warehouse  company  is  to  use  all  reasonable  effurls  to  seciirp 
to  the  lines  owned,  leased,  controlled  and  operated  by  the  Penn- 
sylvania Kailroad  Company,  all  traffic  controlled  by  the  warehouse 
company,  or  destined  to  or  froTU  the  warehouse  aforesaid  ;  traBi'^ 
passing  over  such  lines  shall  at  all  times  have  preference  in  the 
use  of  facilities  furnished  by  the  warehouse  company  over  traffic 
passing  over  other  lines,  and  without  the  consent  of  the  railiW 
company.     Such  facilitins  are  not  to  bo  extended  to  traffic  p8«inj; 
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over  other  lines.  The  lease  to  the  warehouse  company  of  land 
on  Beach  Street  provides  that  the  warehouse  company  shall  erect 
the  building  at  its  own  expense.  The  provisions  of  the  agree- 
ment in  other  respects  are  substantially  the  same  as  those  embodied 
in  the  one  above  referred  to. 

The  lease  of  the  hay  warehouse  provides  that  the  railroad  com- 
pany shall  pay  the  warehouse  company  35  cents  per  ton  for 
merchandise  delivered  by  the  railroad  company,  or  received  from 
the  warehouse  company.  The  terms  of  the  lease  are  substantially 
the  same  as  in  the  agreements  already  mentioned.  The  leases 
also  provide  that  the  warehouse  company  shall  furnish  all  manual 
labor  at  its  own  cost;  handle  promptly  and  effectually  all  traflSc 
delivered  to  it  by  the  railroad  company,  and  pay  all  running 
expenses  of  its  warehouse. 

The  Pennsylvania  Railroad  Company  owns  about  SS^  per  cent 
of  stock  in  the  Merchants'  Warehouse  Company,  and  two  of  the 
five  directors  are  employees  of  the  railroad  company.  The  ware- 
bouse  company  allows  ten  days  free  storage  on  property  received 
from  the  Pennsylvania  Railroad  Company,  but  not  on  property 
received  from  the  general  public,  and  monthly  accounts  rendered 
to  the  railroad  company;  the  major  portion  of  the  business  comes 
from  the  Pennsylvania  liailroad,  and  consignments  sent  to  the 
warehouse  company  are  forwarded  there  by  order  of  shippers  or 
con6i«^iiee8. 

53.  The  Philadelphia  and  Reading  Railway  Company  holds 
**  freight  other  than  merchandise,  flour  and  grain  products"  in 
its  station  free  of  charge  until  taken  away  by  consignees.  This 
is  not  done  by  agreement  for  a  specified  time.  The  railway 
agent  said  :  "  When  a  question  of  that  kind  arises,  sometimes  we 
say  we  will  take  care  of  it  for  a  little  while." 

A  contract  between  the  Philadelphia  and  Reading  Company 
and  the  Pennsylvania  Warehouse  and  Safe  Deposit  Company 
provides  for  ten  days  free  storage  of  flour,  grain  products  and 
merchandise  received  over  the  lines  of  the  railway  company. 
The  lease  provides  that  the  warehouse  company  shall  solicit  con- 
signments over  the  railway  company's  lines  to  the  warehouse,  by 
mail  and  personal  application  to  local  shippers  and  consignees; 
that  one  solicitor  shall  visit  western  shippers  of  flour  in  Septem- 
ber and  March  of  each  year,  or  more  frequently  if  suggested  by 
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the  railwaj  company,  and  approved  by  tlie  warehonee  companr, 
for  the  purpose  of  securing  coDsignmentg  over  the  railway  lo  and 
thruugli  the  warehouse;  that  the  warehouse  company  shall  make 
no  other  or  greater  charge  for  services  rendered  than  are  charged 
for  Bitiiilar  eervicea  by  warehouses  upon  the  lines  of  the  Fenn- 
sylvania  Railroad,  or  the  Baltimore  and  Oliio  Railroad,  in 
the  city  of  Philadelphia,  nnlese  the  consent  of  the  railway 
company  to  make  such  higher  charges  shall  be  given  in  writ 
ing.  The  railway  company  mainbiins  the  necessary  track  con- 
nections between  its  main  track  and  the  warehouse,  and  is 
required  to  deliver  for  storage  and  warehoneing  all  flour  which 
it  can  control,  and  which  shall  have  been  transported  over  its  lines, 
and  consigned  for  delivery  to  local  points  in  the  city  of  Philadelphia, 
within  certain  districts  and  also  to  so  deliver  all  general  raercban- 
diee  whicli  shall  have  been  transported  by  it  for  delivery  within  Gucb 
limits  which  the  railway  company  may  desire  to  place  in  store. 
The  railway  company  constitutes  and  appoints  the  warehonw 
company  aa  its  agent  or  warehouseman  for  all  such  merchandiee 
dcliverttd  by  the  railway  company,  but  snch  agency  extends  only 
to  tlie  receipt,  storage  and  delivery  of  consignments,  and  collection 
of  charges  thereon.  The  railway  company  pays  the  warehon^e 
company  as  a  terminal  allowance  for  the  facilities  afforded,  and 
the  services  rendered,  30  cents  per  ton,  gross  or  net,  according 
to  classification,  for  each  ton  of  merchandise  received,  han- 
dled and  stored  by  the  warehonse  company,  except  saeh  mer- 
chandise as  shall  have  been  shipped  to  or  from  ths  waters  of  Nev 
York  Bay,  or  via  New  York  to  or  from  points  beyond,  for  whidi 
the  railway  company  pays  25  cents  per  ton.  This  Warehouse  and 
Safe  Deposit  Company  loans  money  on  shipmentB  stored  iu  itc 
warehouse, 

54.  The  customary  charges  per  ton  for  storing  the  following 
articles  in  Philadelphia  are  stated  in  testimony  to  be:  canned 
goods,  first  month,  including  labor,  44^  cents,  second  month,  It 
cents ;  wool,  first  month,  including  labor,  90  cents,  second  montli, 
54  cents  ;  flour,  about  66  cents  the  first  month  (storage  33  tents, 
labor  33  cents),  second  month,  33  cents. 

At  Pittsburg,  under  an  agreement  betwen  roads  entering  thit 
city,  four  days'  stoJage  is  allowed  without  charge,  after  which  tfce 
freight  is  to  be  sent  to  public  storage  warehouses.     For  M>flH 
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time  before  this  agreement  became  effective  the  carriers  provided 
free  storage.  Since  the  agreement  was  made  the  business  of  the 
general  warehouses  has  increased,  and  the  storage  of  printing 
paper  in  snch  warehouses  at  the  date  of  the  hearing  is  shown. 

Conclusions. 

The  storage  of  freight,  diversion  of  cars  to  shippers'  use,  part- 
lot  distribution  and  reconsigning  privileges  involved  in  this  inves- 
tigation are  of  considerable  importance  and  value  to  shippers, 
and  especially  so  to  the  class  of  manufacturers  or  dealers  largely 
engaged  in  supplying  those  staple  commodities  which  are  in  com- 
mon demand  throughout  the  country.  To  the  extent  of  its  value, 
each  privilege  lessens  the  aggregate  compensation  paid  by  shippers 
to  carriers  for  transportation  and  terminal  services.  The  charges 
made  for  such  services,  and  all  rules  and  regulations  which  in  any 
wise  change,  affect  or  determine  such  aggregate  compensation,  are 
plainly  required  by  the  statute  to  be  shown  by  the  carriers  npon 
their  published  rate  schedules.  The  privileges  in  question  do 
change,  affect  or  determine  the  aggregate  charge  for  the  shipper 
and,  to  the  extent  of  cost,  for  the  carrier  as  well.  They  are  also 
terminal  facilities  which  are  covered  by  the  regular  transportation 
charge  or  for  which  a  special  charge  is  imposed. 

The  function  of  the  carrier  is  to  receive,  transport  and  deliver. 
As  a  rule,  it  can  only  be  forced  into  the  position  of  warehouseman 
through  lack  of  diligence  on  the  part  of  the  consignee  in  the  re- 
moval of  his  property.  With  no  general  duty  to  act  as  a  ware- 
houseman for  indefinite  periods  in  connection  with  its  primary 
obligations  as  a  comtnon  carrier,  it  cannot  assume  to  provide  ship- 
pers with  valuable  warehouse  facilities  which  are  not  essential 
to  its  business  as  a  carrier,  without  furnishing  them  for  all  ship- 
pers at  all  times  and  upon  the  same  terms  and  notifying  the  public 
thereof  in  the  manner  provided  by  law.  Distributing  consignments 
in  part  lots  to  different  subsequently  designated  persons,  reship- 
ping  upon  shipper's  order  parts  of  consignments  held  in  store, 
suspending  collection  of  charges  for  use  of  cars  beyond  specified 
reasonable  periods  of  time  after  such  cars  have  been  placed  for  load- 
ing or  unloading  by  shippers  or  consignees,  and  all  kindred  conces- 
sions, come  within  the  same  requirements  of  impartiality  and  pub- 
lication 
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While  the  evidence  taken  discloses  few  instances  where  a  trsns- 
portation  privilege  has  been  granted  to  one  shipper  or  consignee 
and  actaally  denied  to  another,  the  manner  of  providing  them 
exceptional  facilities  indieaies  that  there  mnet  be  resulting  dis- 
criminHtionB  and  that  unlawful  abuses  are  not  merely  practicable, 
but  that  their  perpetration  ia  thereby  actually  invited.  The  testi- 
mony of  railway  witnesses  is  unanimous  that  the  granting  of  these 
privileges  is  forced  by  the  stress  of  competition  between  carriers, 
and  that  demanding  shippers  would  be  anable  to  obtain  the  con- 
cessions if  refusal  to  grant  them  by  one  carrier  did  not  almost 
inevitably  result  in  diversion  of  traffic  to  a  line  on  which  they  are 
allowed.  At  some  of  the  larger  terminals  the  expenses  incurred 
by  competing  carriers,  in  providing  storage  and  the  other  priri- 
leges  described,  have  assumed  large  proportions;  and  when  the 
the  case  was  argued  counsel  representing  several  important  Una 
denotmced  the  practices  as  unnecessary  and  Mlegitimate,  and  ei- 
pressed  the  hope  that  the  Commission  would  find  that  it  has  power 
to  force  their  suppression. 

Under  the  practically  universal  custom  of  defendants  and  other 
carriers  of  notifying  consignees  to  promptly  remove  transported 
property  from  freight  houses  or  cars,  and  often  inserting  sucb 
requirement  in  bills  of  lading,  and  the  failure  of  carrier.'  to 
notify  the  public  in  their  rate  sheets  that  storage  in  houses  or  can 
will  be  granted,  some  shippers  or  consignees  are,  through  fear  of 
additional  charges,  substantially  forced  to  promptly  remove  their 
freight,  while  otiiers,  through  p rearrangement  or  in  other  wuvs, 
are  better  informed,  and  nse  freight  houses  or  cars  for  specified 
or  indefinite  periods  without  charge.  If  charge  is  made  fcrr 
storage  provided  by  the  carrier  in  its  own  honees,  or  in  a  ware- 
house with  which  it  has  an  arrangcrucnt  or  over  which  it  eiei^ 
cises  control,  the  carrier  does  not  publish  the  charge  tier,  as  a 
rule,  the  fact  that  storage  is  granted  at  all.  The  publication  hj 
eastern  carriers  of  regulations  concerning  the  storage  of  flour  aod 
mill  stuff  at  some  designated  ports  and  interior  points  may  con- 
stitute an  exception  to  this  statement,  but  whether  in  such  pnbli- 
cation  the  carriers  fully  comply  with  the  law  is  not  a  qaeation 
which  calls  for  determination  at  this  time. 

The  general  situation  is  aptly  described  by  the  answer  of  »  wit- 
ness, a  railway  agent,  who  was  asked  why  consignees  should  bt 
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notified  to  remove  freight  upon  arrival  if  the  penalties  stated  for 
noii-removrtl  are  not  customarily  enforced.  The  witness  replied : 
*'  Wliy,  it  gives  the  privilege  of  making  a  charge  if  we  feel  so  dis- 
posed." A  carrier  c^'.n  exercise  no  such  discretion  in  the  face  of 
provisions  in  the  Act  requiring  carriers  to  publish  their  charges 
and  to  adhere  to  such  charges  when  published. 

Any  injustice  resulting  from  allowance  and  non-allowance  by 
the  carriers  of  the  privileges  and  facilities  involved  seems  clearly 
forbidden  by  section  2  of  the  statute,  as  interpreted  by  the  United 
States  Supreme  Court  in  Wi^ht  v.  United  States^  167  U.  S.  612, 
42  L.  ed.  258 ;  and  the  general  provision  against  undue  prefer- 
ences in   the  third  section  also  applies. 

Section  1  of  the  Act  provides  that  "All  charges  for  any  serv- 
ice rendered  or  to  be  rendered  in  the  transportation  of  passen- 
gers or  property  as  aforesaid,  or  in  connection  therewith,  for  the 
receiving,  delivering,  storage  or  handling  of  such  property  shall 
l)e  reasonable  and  just."  From  this  it  appears  that  storage  is, 
within  the  contemplation  of  the  Act,  an  incident  of  transporta- 
tion and  may  be  dealt  with  as  such.  By  section  6  it  is  provided 
that  "  The  schedules  printed  as  aforesaid  .  .  .  shall  also  state 
separately  the  terminal  charges  and  any  rules  or  regulations  which 
in  any  wise  affect  or  determine  any  part  of  the  aggregate  of  such 
aforesaid  rates  and  fares  and  charges."  From  what  has  been 
already  said  it  is  apparent  that  the  granting  of  storage  as  a  part 
of  the  service  covered  by  a  particular  rate  may  be  a  matter  of 
great  consequence  to  the  shipper.  The  object  of  the  sixth  section 
is  to  secure  to  the  public  an  opportunity  of  knowing  the  rates 
charged  by  carriers  for  the  services  rendered,  but  it  is  of  no  pos- 
sible avail  to  state  the  amount  of  the  rate  unless  the  thing  or 
things  covered  by  that  rate  are  also  stated  or  known.  Whenever 
any  service  is  rendered  or  any  privilege  allowed  bej'ond  the 
ordinary  receiving,  transporting  and  delivering  of  the  property, 
that  should  appear  upon  the  schedule. 

The  complainant  did  not  upon  the  trial  ask  that  any  specific 
order  should  be  made  for  tlie  present  against  particular  defend- 
ants in  this  proceeding,  but  that  a  general  order  should  be  issued 
requiring  all  carriers  to  publish  as  a  part  of  their  schedules  what- 
ever free  storage  facilities  were  allowed.  Whether  a  general 
order  of  that  kind  can  be  made  in  a  proceeding  of  this  sort  we  do 
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not  detonnine.  This  investigation  lias  covered  a  wide  area,  em- 
bracing a  majority  of  the  principal  carriers  subject  to  our  juris- 
diction, and  from  the  facts  developed  we  are  convinced  that  car- 
riers are  very  generally  extending  these  privileges  of  storage  to 
particular  shippers  without  any  mention  of  them  upon  their  pub- 
lished tariffs.  It  also  seems  clear  that  in  such  a  situation  the 
Commission  may,  by  a  general  order,  require  carriers  to  state  in 
their  tariffs  what  free  storage  is  granted  and  the  terms  and  condi- 
tions under  which  it  will  be  granted.  In  Interstate  Cominerce 
Commission  v.  Detroit,  G.  E.  &  M.  R.  Co.  167  U.  S.  633-646, 
42  L.  ed.  306-310,  the  Supreme  Court  said:  "In  a  matter  of  this 
kind  mucli  should  be  left  to  the  judgment  of  the  Commission, 
and  sliould  it  direct,  by  a  general  order,  that  railway  companies 
should  thereafter  regard  cartage  when  furnished  free  as  one  of 
the  terminal  charges  and  include  it  as  such  in  their  schedules, 
such  an  order  might  be  regarded  as  a  reasonable  exercise  of  the 
Commission's  powers."  If  this  be  true  of  cartage,  which  is  not 
mentioned  in  the  Act,  it  must  be  all  the  more  so  of  storage,  which 
is  expressly  mentioned. 

We  have  concluded,  therefore,  not  to  make  any  order  in  this 
(;ase  as  such,  but  from  a  consideration  of  the  facts  developed 
upon  this  hearing,  to  make  a  general  order  of  the  sort  above  in- 
dicated, and  such  an  order  will  be  prepared  and  issued.  Thia 
case  will  be  retained  for  the  present 
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Ik  the  Matter  of  the  APPLICATION  OF  THE  ATCHI- 
SON, TOPEKA  &  SANTA  Ffi  RAILWAY  COMPANY 
and  Others  for  a  Suspension  of  the  Fonrth  Section. 


(No.  625.) 


Decided  February  f^,  1898. 


The  Canadian  Pacific  Railway,  operated  through  the  Dominion  of  Canada, 
coDnects  with  lines  which  reach  various  aectiona  of  the  United  States,  and 
that  railway  is  thereby  enabled  to  engage  in  the  carriage  of  passengers 
between  numerous  points  in  the  United  States,  and  of  passengers  traveling 
to  and  from  the  Klondilio  region,  in  the  Dominion  of  Canada,  in  compe- 
tition with  lines  wholly  within  the  United  States  and  subject  to  the  pro- 
Tisions  of  the  Act  to  Regulate  Commerca  This  foreign  carrier  has 
greatly  reduced  passenger  fares  currently  in  e£fect  on  such  traffic,  includ- 
ing those  in  force  from  Boston  and  other  eastern  points  to  St.  Paul,  Minn., 
and  points  on  the  Pacific  coast,  and  from  St.  Paul  to  Pacific  coast  desti- 
nations, without  the  concurrence  of  its  connecting  American  lines;  and  it 
makes  such  reduced  rates  effective  by  including  therein  the  separately 
established  rates  of  such  connecting  lines.  The  competing  American  lines 
must  either  meet  the  reduced  rates  of  such  foreign  carrier,  or  lose  their 
share  of  the  trafllc;  and  they  cannot  make  such  reduced  rates  apply  at 
intermediate  points  without  suffering  large  loss  of  necessary  revenue. 
Held,  That  the  petitioning  American  carriers  should  be  relieved  tempo- 
rarily from  the  operation  of  the  fourth  section  so  that  they  may  meet  the 
competitive  passenger  rates  of  the  Canadian  Pacific  Railway  Company, 
without  making  such  rates  effective  on  passenger  traffic  to  or  from  inter- 
mediate points  on  their  respective  lines. 

William  A.  Day  for  petitioners. 

Report  and  Opinion  of  the  Commissiow. 

Pbouty,  Commissioner : 

Tlie  Canadian  Pacific  Railway  extends  from  Halifax,  npon  the 
Atlantic  seacoast,  to  Vancouver,  upon  the  Pacific.  Its  lines 
reach  to  Detroit,  Mich.,  and  connect  with  various  American  lines 
at  Hamilton,  Ontario;  Prescott,  Ontario;  and  at  various  junction 
points  east  of  Prescott.  The  Minneapolis,  St.  Paul  &  Sault  Ste. 
Marie  Railway  extends  from  Sault  Ste.  Marie,  Mich.,  westerly  to 
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St.  Paul  and  Minneapolis,  and  from  thence  in  a  nortliwesterly 
direction  to  Portal,  N.  D.,  where  it  connects  with  the  Canadian 
Pacific  Railway.  The  Duluth,  Soath  Shore  A  Atlantic  Rail- 
way extends  from  Saalt  Ste.  Marie,  Mich.,  along  the  sontliem 
sliore  of  Lake  Superior  to  Dnlnth,  Minn.,  and  some  distance 
beyond.  These  last  two  lines  are  operated  under  the  control  of 
the  Canadian  Pacific  Railway  Company,  though  by  what  arrange- 
inent  does  not  clearly  appear. 

It  will  be  seen,  tlierefore,  that  the  Canadian  Pacific  and  its 
allied  lines  form  possible  routes  between  the  eastern  portion  of 
the  United  States  and  St.  Paul  and  vicinity ;  between  the  eastern 
portion  of  the  United  States  and  the  Pacific  coast ;  and  between 
St.  Paul  and  vicinity  and  the  Pacific  coast.  For  the  purpose  of 
explaining  the  present  situation,  Boston  may  stand  as  the  repre- 
sentative of  the  eastern  section,  St.  Paul  as  that  of  tlie  middle 
section,  and  the  Pacific  coast  as  the  western  terminus. 

Previous  to  February  19,  1898,  the  first-class  rate  from  Boston 
to  St.  Paul  via  the  Canadian  Pacific  had  been  for  some  time 
$20.50 ;  troni  Boston  to  the  Pacific  coast,  $79.25 ;  and  from  St. 
Paul  to  the  Pacific  coast,  $60.  By  tariffs  made  effective  Feb- 
ruary 19  and  21,  the  Canadian  Pacific  and  its  lines  put  iu 
etlect  the  following  first-class  rates:  Boston  to  St  Paul,  $18; 
Boston  to  the  Pacific  coast,  $40 ;  St  Paul  to  the  Pacific  coast, 
$25.  The  second-class  rate  from  Boston  to  the  Pacific  coast 
established  by  this  last  tariff  is  $30,  and  from  8t  Paul  to  the 
Pacific  coast  $20.  The  rate  from  Boston  to  the  Pacific  coast, 
which  is  the  one  demanding  especial  attention,  is  made  applicable 
by  the  tariff  in  question  to  substantially  all  New  England,  the 
entire  State  of  New  York,  the  northern  and  eastern  part  of 
Pennsylvania,  including  the  city  of  Philadelphia,  and  the  northern 
Jialf  of  New  Jersey.  The  tariff  also  extends  to  many  points  ont- 
side  this  territory,  but  the  fare  from  tliese  points  is  somewiiat 
lii<i:her.  Thus,  the  rate  from  Baltimore,  Md.,  via  New  York,  is 
''i>45.:30,  and  the  rate  from  Washington,  D.  C.|  via  New  York, 
^40.55. 

The  petitioners  who  represent  the  various  American  lines 
which  compete  with  the  Canadian  Pacific  for  this  business  ask  s 
viis])ensi()n  of  the  fourth  section  for  the  purpose  of  meeting  tlie 
above  rates,  or  any  other  rates  of  the  same  kind  which  may  be 
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made  bj  the  Canadian  Pacific.  The  ground  upon  which  they 
base  their  petition  is  that  if,  under  the  fourth  section,  they  are 
compelled  to  apply  the  long-distance  rates  to  intermediate  points 
as  maxima,  it  will  effect  a  demoralization  of  all  intermediate  rates 
and  will  materially  reduce  their  revenues  derived  for  intermediate 
business,  although  the  rates  at  present  charged  upon  that  business 
are  just  and  reasonable. 

The  testimony  before  us  tended  to  show  that  conservative  es- 
timates fixed  the  amount  of  traflBc  which  would  pass  over  the 
various  competing  lines  to  points  upon  Puget  Sound  and  vicinity 
at  from  100,000  to  200,000  passengers  during  the  current  year, 
of  which  the  American  lines,  if  maintaining  equal  rates  with  the 
Canadian  Pacific,  might  expect  a  large  percentage,  but  of  which, 
if  the  present  rates  were  continued,  they  must  lose  practically  the 
whole.  The  general  passenger  agent  of  the  Northern  Pacific 
presented  to  us  the  case  of  the  transcontinental  American  lines, 
and  he  was  able  to  give  us  specific  information  only  in  reference 
to  his  own  road.  His  statement  was  that  the  intermediate  busi- 
ness of  the  Northern  Pacific  contributed  about  80  per  cent  to  the 
passenger  revenues  of  that  company,  and  that  to  meet  the  present 
rates  of  the  Canadian  Pacific  to  Pacific  coast  points  would  neces- 
sitate a  diminution  of  revenue  from  that  intermediate  business  of 
from  30  to  50  per  cent. 

Manifestly  these  low  rates  have  not  been  established  by  the 
Canadian  Pacific  as  a  permanent  tariff,  but  to  serve  a  temporary 
purpose.  This  suflSciently  appears  from  the  fact  that  they  are 
just  about  one  half  the  previous  rates,  and  just  about  one  half 
what,  on  the  basis  of  ordinary  railway  rates  in  this  country,  would 
be  a  fair  compensation  for  the  service  rendered.  This  is  still 
more  evident  from  the  fact  that  the  Canadian  Pacific  stands  tlie 
entire  shrinkage.  The  testimony  before  us  was  that  no  American 
road  joined  with  the  Canadian  Pacific  in  making  these  rates. 
That  is  to  say,  that  company  is  obliged  to  pay  the  full  local  fare 
from  the  point  in  tlie  United  States  where  the  passenger  begins 
his  journey  to  its  own  line,  and  in  some  instances  another  local 
from  the  Pacific  terminus  of  its  road  to  the  point  of  destination. 
Take  as  an  illustration,  a  passenger  ticket  from  Philadelphia  to 
Seattle.  The  rate  second  class,  by  which  most  of  this  trafiicgoes, 
is  $30.     The  nearest  point,  apparently,  at  which  the  lines  of  the 
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Cnimdian  Pficitic  can  be  readied  from  Philadelphia  is  Hamilton, 
Out.,  and  the  fare  from  Pbiladeiphia  to  Hjiniilton,  limited,  is 
$10.05.  Tliia  leaves  the  Canadian  Pacific  $19.3£i  for  transport- 
ing the  passenger  over  its  lines  from  Hamilton  to  Seattle,  a  dis- 
tance of  about  3,000  miles,  and  out  of  this  must  apparent!?  tw 
taken  another  local  from  Mission  Junction  to  Seattle,  a  distance 
of  about  150  miles. 

Wliile  this  hearing  wag  in  progress  the  Canadian  Pacific  an 
nounced  by  telegraph  a  rate  of  J30  secoud  class  from  San  Fran- 
cisco to  Victoria  by  boat,  and  thence  by  rail  to  eastern  territory, 
and  it  was  said  that  the  boat  fare  from  San  Francisco  to  Yictoria 
waa  $8.00,  thus  leaving  $11.35  for  the  3,000-mile  rail  transportation 
of  the  Philadelphia  passenger.  This  wonid  be  an  extreme  ca^e, 
but  it  shows  that  the  condition  presented  is  not  one  of  le^tinute 
competition,  but  of  warfare. 

An  examination  into  Uie  causes  of  the  present  condition  leads 
to  the  same  conclusion.  In  1SS7,  when  the  Canadian  Pacific  wai 
lirst  opened  for  Paciiic  coast  bueintiss,  and  first  became  a  poe&ible 
route  between  the  eastein  part  of  the  United  States  and  the  Pa- 
cific coast,  that  line  demanded  a  diflerential  to  Pacific-coast  points 
and  such  a  differential  was  allowed  by  its  competitors.  The  tes- 
timony before  ns  showed  that  this  differential  was  $7.50  first 
class  and  something  less  second  class.  The  tariffs  on  file  with  tlie 
Commiesion  indicate  that  the  differential  was  Ices,  but  it  iscertaio 
that  some  diffei-ential  was  conceded  the  Canadian  Pacific  upon  all 
business  originating  in  the  territory  to  which  that  company  iia* 
applied  the  present  $40-rate  to  Pacific-coast  points.  That  is,  a 
passenger  could  buy  his  ticket  from  any  point  in  that  territory  to 
Seattle  by  the  Canadian  Pacific  for  $7.50  less  than  he  could  buy 
it  by  an  American  line. 

When  this  differential  was  originally  conceded,  the  Pacific 
coast  passenger  business  to  Puget  Sound  and  vicinity  was  almost 
entirely  confined  to  points  in  the  United  States  south  of  Van- 
couver, and  this  has  continued  to  be  so  in  the  main  until  receutlj' 
But  within  the  last  twelve  months  or  tliereabouts,  mining  opera- 
tions in  the  Klondike  have  drawn  to  that  region  a  great  araonnt 
of  travel,  the  larger  part  of  which  goes  through  these  Pacifi'c 
coast  ports,  with  the  result  that  white  heretofore  the  bulk  of  tliif 
passenger  traffic  has  gone  to  points  south  of  Vancouver,  the  tiulli 
of  it  BOW  goes  to  points  nortlL 
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The  American  lines  insist  that  whatever  may  be  said  as  to  the 
differential  to  points  south  of  Yanconver  there  is  absolutely  no 
reason  for  one  to  points  north.  This  differential  was  allowed  the 
Canadian  Pacific  to  the  points  south  to  compensate  that  line  for 
certain  real  or  alleged  disadvantages  under  which  it  labored  as  to 
those  points,  but  with  reference  to  northern  points  certainly  the 
Canadian  Pacific  is  under  no  disadvantage.  Plainly,  diere- 
fore,  it  is  entitled  to  no  differential  on  this  Klondike  business.  But 
to  continue  the  differential  to  Seattle  and  other  points  through 
wliich  this  traffic  passes  is  in  effect  to  apply  it  to  all  such  traffic 
Hence,  in  order  to  compete  fairly  for  this  new  business,  the 
American  lines  contend  that  the  former  differential  shall  be  abol- 
ished. 

It  was  evident  from  the  testimony  that  this  controversy  had  led 
to  more  or  less  departure  from  the  published  rate  by  aU  the  com- 
peting lines,  and  this  demoralization  may  very  likely  have  in- 
duced the  Canadian  Pacific  to  take  action  at  tliis.  time,  but  the 
ttnderlying  difficulty  seems  to  be  the  differential 

It  is  manifest,  upon  the  foregoing  statement  of  facts,  that  tlie 
American  lines  are  entitled  to  and  ought  to  insist  upon  a  portion 
of  this  transcontinental  business,  and  that  in  order  to  obtain  any 
portion  of  it  they  must  meet  the  rates  which  have  been  made  by 
the  Canadian  Pacific  To  refuse  to  meet  those  rates  would  per* 
manently  divert  the  traffic  from  their  lines,  and  would  be  an  act 
of  injustice  to  the  stockholders  whom  they  represent.  It  seems 
unfortunate  that  there  is  no  way  by  which  a  difficulty  of  this  kind 
can  be  adjusted  without  resort  to  a  rate  war  of  the  proportions 
which  this  is  likely  to  assume,  but  apparently  there  is  no  other 
method. 

!Now,  the  American  roads  insist  that  the  Interstate  Commerce 
Act  places  them  under  serious  disadvantage  in  this  conflict  which 
the  Canadian  road  has  forced  upon  them,  and  that  they  are  en- 
titled to  be  exempted  from  those  disadvantages  in  fiK>  f ar  as  this 
Commission  can  grant  such  exemption.  In  this  we  think  they 
are  right.  No  opinion  is  expressed  as  to  the  merits  of  the  con- 
troversy. But  one  party  has  been  represented  in  the  hearing  be- 
fore us.  If  we  could  intelligently  decide  that  question,  its  de- 
cision would  be  profitless.  The  condition  actually  exists.  The 
rate  lias  l>een  actually  made  by  the  Canadian  road,  and  must  be 
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met  by  the  American  roads,  and  we  think  if  the  American  lines 
rest  under  any  disadvantage  by  virtue  of  the  Act  to  Begnlate 
Commerce,  that  disadvantage  should  be  removed  in  so  far  as  thifi 
Commission  has  power  to  remove  it,  provided  that  can  be  done 
without  injury  to  the  public. 

The  petitioners  insist,  in  the  first  place,  that  the  fourth  section, 
which  requires  that  no  higher  rate  shall  be  made  to  intermediate 
than  to  the  more  distant  points,  operates  against  them  since  the 
Canadian  road  is  subject  to  no  such  limitation.  While  it  is  per- 
haps true  that  there  is  no  legal  inhibition  which  would  prevent 
the  Canadian  Pacific  from  charging  a  higher  rate  to  certain  inter 
mediate  points,  it  appears  from  an  examination  of  the  schedules 
on  file,  and  from  a  communication  from  that  company  in  answer 
to  an  inquiry  made  by  the  Commission,  that  the  tarifiis  now  in 
effect  do  not  in  fact  make  a  higher  rate  to  any  intermediate  station 
While  the  Canadian  road  is  under  no  legal  obligation  to  obey  the 
rule  of  our  fourth  section,  it  does  in  actual  fact  do  so.  The 
American  lines  reply  that  the  Canadian  road  has  not  a  correspond- 
ing amount  of  intermediate  trafBc  to  protect,  and  that  therefore 
the  observance  of  the  fourth  section  is  a  much  more  serious  mat- 
ter to  them  than  to  their  foreign  competitor.  What  force  there 
may  be  in  tliis  suggestion  we  have  not  thought  necessary  to  con- 
sider.    Evidently  the  fact  might  be  as  stated. 

However  it  may  be  as  to  the  long  and  short  haul,  the  Canadian 
Pacific  does  violate  the  provisions  of  the  Act  to  Regulate  Com- 
merce in  one  most  important  respect,  and  without  that  violation 
of  our  law  it  would  be  impossible  for  that  company  to  effectivelj 
continue  this  contest.  The  Commission  held  in  New  Yark^  N. 
//.  iis  IL  R.  Co.  V.  Piatt,  7  I.  C.  C.  Kep.  323,  that  the  New 
England  road  had  no  right  to  publish  a  tariff  to  a  local  station 
upon  the  New  Haven  road,  and  absorb  the  local  rate  to  that 
station  without  the  consent  of  the  New  Haven  Company.  That 
is,  a  carrier  cannot  make  a  joint  tariff  over  its  own  line  and  the 
line  of  some  other  company  without  the  consent  of  the  latter 
company. 

In  the  present  case  that  is  exactly  what  the  Canadian  Pacific  is 
doing  in  almost  every  instance.  It  has  no  joint  arrangement  with 
any  American  line.  It  simply  pays  the  local  fare  over  that  fine 
to  its  own  iron,  and  absorbs  that  as  a  part  of  the  throngfa  rata 
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The  mte  from  Philadelphia  and  the  rate  from  Hamilton  are  the 
same.  Tiie  Canadian  Pacitic  Company  purchases  a  ticket  in 
Philadelphia  from  Philadelphia  to  Hamilton,  and  it  sells,  in  Phil- 
adelphia, for  $40,  that  ticket  and  its  own  ticket  from  Hamilton 
to  Seattle.  It  sells  the  resident  of  Hamilton  its  own  ticket  from 
Hamilton  to  Seattle  for  $40.  In  other  words,  it  carries  the  Phil- 
adelphia passenger  from  Hamilton  for  $10.65  less  than  it  carries 
the  Hamilton  passenger  from  the  same  point.  Stated  in  another 
form,  it  pays  the  Philadelphia  passenger  $10.65  to  purchase  a 
ticket  from  Hamilton  by  its  line.  It  in  effect  grants  a  rebate  to 
every  passenger  paying  a  local  fare  to  its  line. 

Now,  if  the  Canadian  Pacific  were  subject  to  the  Act  to  Reg- 
ulate Commerce,  it  could  not  do  this.  It  must  carry  all  persons 
from  Hamilton  at  the  same  tariff.  It  might  perhaps  make  a 
joint  arrangement  with  some  connecting  line  by  which  the  fare 
from  Philadelphia  through  Hamilton  would  be  no  more  than  the 
fare  from  Hamilton,  and  it  might,  as  a  part  of  this  arrangement, 
accept  such  a  division  that  the  road  from  Philadelphia  to  Ham- 
ilton would  receive  its  full  local  fare ;  but  in  that  case  there  would 
be  an  established  line  from  the  point  of  origin  to  the  point  of 
destination,  subject  in  all  respects  to  the  provisions  of  the  Act  to 
Regulate  Commerce.  It  is  difficult  to  see  how,  under  the  pres- 
ent practice,  the  Canadian  Pacific  is  in  any  way  subject  to  that 
act,  or  why  it  may  not  vary  the  rate  in  Canada  at  will. 

It  will  be  readily  seen  that  it  is  by  virtue  of  this  practice  that 
the  Canadian  Pacific  secures  this  business,  and  that  without  it 
practically  none  of  the  business  could  be  secured.  It  is  also  evi- 
dent that  there  is  no  limit  to  which  it  may  not  extend.  There  is 
no  part  of  the  United  States  from  which  the  Canadian  Pacific 
may  not  purchase  traffic  in  this  way.  It  might  pay  even  more  as 
a  local  fare  to  its  line  than  the  total  fare.  As  was  suggested  in 
the  ^ew  Haven  case  above  referred  to,  such  a  practice  demoral- 
izes all  rates  and  is  utterly  at  variance  with  legitimate  competition. 

In  view  of  this  situation, — in  view  of  the  fact  that  this  contest 
is  being  conducted  by  the  Canadian  road  in  violation  of  the  Act 
to  Regulate  Commerce,  under  which  the  American  lines  must 
operate,  and  is  illegitimate  upon  general  principles,  we  think  that 
we  should  remove  as  far  as  possible  the  disadvantages  under 
which  the  American  lines  rest  by  virtue  of  that  law,  provided  the 
public  is  not  thereby  injured. 
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The  rates  to  intermediate  points  have  been  in  effect  at  sub- 
stantially their  present  figure  for  some  time,  and,  so  far  as  known, 
no  special  complaint  as  to  their  reasonableness  exists.  There  is 
no  obvious  hardship  or  injustice  to  these  points  in  permitting  our 
lines  to  meet  this  foreign  competition  by  making  the  lower  charge 
to  the  more  distant  point  for  the  time  being.  Such  an  arrange- 
ment, if  permanent,  might  be  unjust  and  would  almost  certainly 
lead  to  discriminations  at  the  intermediate  points.  But  this  order 
is  a  temporary  measure  to  meet  a  temporary  emergency,  is  sub- 
ject to  be  revoked  at  any  moment,  and  will  be  revoked  whenever 
the  public  interest  requires  it. 

This  conclusion  is  prompted  by  no  feeling  of  hostility  to  the 
Canadian  Pacific  Railway.  That  line  has  been  and  is  of  great 
benefit  to  certain  sections  of  the  United  States.  Neither  do  we 
overlook  the  fact  that  the  only  protection  which  the  public  has 
against  excessive  rates  is  that  very  competition  of  which  the  pres- 
ent unfortunate  condition  seems  to  be  a  necessary  phase.  If  the 
Canadian  Pacific  made  these  lates  with  the  concurrence  of  its 
American  connections,  observing,  as  it  apparently  now  does,  the 
rule  of  the  fourth  section,  an  entirely  different  question  would 
be  presented. 

Ordinarily  in  making  an  order  of  this  kind  the  points  between 
which  the  lower  rate  for  the  longer  distance  may  be  charged  are 
specified.  In  this  case  that  is  impossible,  since  the  Canadian  Pa- 
cific, under  the  peculiar  method  which  it  adopts,  may  go  to  anj 
point  in  the  United  States. 

The  only  feasible  way  seems  to  be  to  allow  the  American  lines 
to  meet  this  competition  wherever  it  exists.  In  no  case  are  they 
allowed  to  make  a  lower  rate  than  has  been  previously  made  bj 
the  Canadian  line.  Every  tariff  must  be  filed  with  the  Commia- 
tfion  before  it  takes  effect,  and  a  careful  observation  of  what  is 
done  under  the  order  must  be  relied  upon  to  prevent  abases. 

A  relieving  order  will  be  entered  in  accordance  with  the  views 
above  expressed. 
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SAVANNAH  BUREAU  OF  FREIGHT  &  TRANSPORTA- 
TION, John  W.  Huobs,  Asmin  B.  Palmbs  and  Albrbt 
L.  Stokes, 

V. 

CHARLESTON  &  SAVANNAH  RAILWAY  COMPANY; 

Savannah,  Florida  &  Western  Railway  Company; 
Northeastern  Railroad  Company  of  South  Carolina; 
Ashley  River  Railroad  Company. 


Dedddd  March  i4, 1898. 


Passeni^r  fares  on  the  0.  &  S.  Ry.  between  Savannah.  Oa..  and  polnta  in 
South  CaroliDa,  exceed  the  combined  State  rates  now  in  force,  but  most  of 
tbem,  including  the  fare  between  Savannah  and  Charleston,  are  less  than 
the  sum  of  State  rates  in  effect  prior  to  the  South  Carolina  statute  of 
March  9.  1896,  which  limits  passenger  fares  in  that  State  to  8^  cents  per 
mile,  unless  otherwise  provided  by  the  State  Railroad  Commission,  and 
abrogates  a  special  rate  of  4  cents  a  mile  provided  for  this  railway  in  an 
act  of  1884.  The  interstate  fare  between  Savannah  and  Charleston  is  equal  to 
3.826  cents  per  mile.  Round-trip  tickets  between  Savannah  and  Charleston, 
limited  to  ten  days,  are  sold  by  the  railway  for  $7.00,  or  about  8  cents  a 
mile.  The  conditions  governing  local  passenger  traffic  in  South  Carolina 
on  the  C.  &  S.  Ry.  and  those  applying  on  the  interstate  passenger  service 
of  that  railway  between  Savannah  and  Charleston,  are  substantially  dis- 
similar: 

Held,  That  the  Federal  statute  contains  no  provision  under  which  the  interstate 
fares  must  necessarily  be  reduced  because  the  South  Carolina  mileage  rate 
was  lowered  by  the  State  act  of  March  9,  1896,  or  be  varied  according  to  a 
different  mileage  rate  which  may  be  fixed  by  the  State  Commission. 
Le'd,  further.  That  the  interstate  fares  of  the  C.  &  S.  Ry.  between  Savan- 
nail,  Ga.,  and  points  in  South  Carolina,  are  not  unlawful  upon  the  evidence 
in  this  case. 

Mr.  W.  W.  Gordon^  for  complainants. 

J/r.  Edward  Baxter  and  Messrs,  Erwin^  DuBignon  cfe  Chis- 
holws  for  defendants. 
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Kkpokt  and  Opixius  of  the  Commission. 

Knafp,  C/iairman: 

Tlie  complaint  in  this  case  alleges  that  passenger  faros  chained 
bjr  the  defendaut,  the  Charleeton  &  Savannah  Railway  Com- 
pany, in  both  directions  between  Savannah,  Ga.,  and  its  varions 
stations  in  South  Carolina,  including  Charleston,  are  tinlawfnl 
under  sections  one,  two,  three  and  four  of  the  Act  to  Itegnlate 
Coiiinierce.  The  general  ground  of  complaint  is  that  this  carrier 
exacts  more  for  such  iuterstate  passenger  service  than  the  snin  of 
mileage  charges  permitted  by  the  States  of  South  Carolina  aod 
Georgia,  For  example,  complainants  state  that  the  first-class  fare 
of  $4,4:0  for  the  115  miles  between  Charleston  and  Savannah 
amounts  to  3.S26  cents  per  mile,  while  the  statutes  of  South  Carolina 
restrict  the  Charleston  &  Savannah  Railway  to  first-class  fares 
within  that  stale  not  exceeding  3,25  cents  per  mile,  and  within 
the  State  of  Georgia  the  maximum  charge  allowed  to  that  com- 
pany is  but  3  cents  per  mile ;  and  that  the  ajigregate  fare  now 
charged  between  Charleston  and  Savannah  is  71  eente  in  excess 
of  the  mileage  rates  fixed  by  the  two  States.  Like  higher  cliarj^ea 
between  other  stations  in  South  Carolina  and  Savannah,  Ga,,  aie 
also  set  forth  in  the  complain t. 

The  other  defendants  are  stated  in  the  complaint  to  own  certwn 
small  parts  of  the  line  of  road  over  which  the  Charleston  &  Sa- 
vannaii  Railway  Company  operates  between  Savannah  bqiI 
Clmrlcston,  and  this  is  admitted  in  defendants'  joint  answer. 
Upon  the  pleadings,  the  Charleston  &  Savannah  Railway  Cnm- 
pany  controls  and  operates  the  entire  line,  and  is  solely  responsible 
for  the  rates  complained  of. 

This  company  admits  in  its  answer  that  the  facts  are  as  slated 
in  the  complaint,  bnt  denies  ihat  its  rates  between  Savannah  and 
points  in  South  Carolina  are  unjust  or  unreasonable,  or  other- 
wise in  violation  of  the  Act  to  Regulate  Commerce.  It  avers, 
also,  that  the  line  from  Charleston  to  Savannah  runa  through  i 
succession  of  swamps,  crosses  three  or  four  rivers  within  a  dis- 
tance of  100  miles,  and  penetrates  a  section  of  country  which  for 
the  most  part  is  uninhabitable ;  that  the  population  consists  alinon 
entirely  of  negroes  who  work  on  rice  plantations  and  in  phosphate 
mines;  that  there  is  no  village  of  any  importance  between  the 
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cities  of  Charleston  and  Savannah ;  that  the  swamps  and  rivers 
made  the  road  expensive  to  construct  and  render  it  costly  to  oper- 
ate and  keep  in  repair ;  that  in  consequence  of  the  physical  con- 
dition and  malarial  character  of  the  section,  its  local  business, 
whether  freight  or  passenger,  is  inconsiderable;  that  its  local 
passenger  traffic  has  come  almost  exclusively  from  the  phosphate 
mines  which  were  operated  along  its  line,  but  which  within  the 
past  three  years  have  mainly  closed  down  in  consequence  of  low 
prices,  and  the  laborers  in  which  have  been  dispersed ;  that,  rec- 
ognizing the  peculiar  condition  of  its  road,  the  legislature  of 
South  Carolina  passed  an  act  some  years  ago  allowing  it  to  charge  a 
passenger  rate  of  4  cents  per  mile,  which  was  i  cent  more  than 
was  allowed  to  be  charged  by  other  roads  in  that  State,  and  even 
with  that  rate  it  was  barely  able  to  pay  its  expenses  and  fixed 
charges ;  that  its  road  is  part  of  a  through  line  from  New  York 
to  Florida,  over  which  the  service  demanded  by  the  public  is  of 
very  high  character;  that  expensive  vestibule  trains  have  to  be 
run  at  a  rate  of  40  or  50  miles  an  hour,  and  the  cost  of  operating 
snch  a  road  greatly  exceeds  that  of  a  road  with  business  entirely 
local,  while  the  returns  therefrom  are  much  less  than  from  local 
business. 

At  the  hearing,  complainants  relied  upon  the  admitted  fact 
that  the  interstate  rates  in  question  are  greater  than  the  sum  of 
local  charges  permitted  by  each  State,  and  introduced  no  testi- 
mony. Some  testimony  was  taken  on  behalf  of  the  defense,  and 
at  the  conclusion  of  the  hearing  counsel  on  both  sides  submitted 
the  case  without  brief  or  oral  argument.  The  sole  question, 
therefore,  is  whetlier  the  local  interstate  passenger  rates  of  the 
Charleston  &  Savannah  Railway  are  unlawful  because  they  are 
greater  in  amount  than  the  sum  of  rates  allowed  by  Georgia  and 
South  Carolina  for  travel  over  parts  of  the  line  lying  in  those 
States,  respectively. 

Facts. 

1.  The  Charleston  &  Savannah  Railway  Company  is  included 
in  the  "  Plant  System,"  which  controls  about  1,900  miles  of  rail- 
way, a  number  of  ocean  steamship  lines,  and  some  river  steam- 
boats, mostly  operated  through  South  Carolina,  Georgia,  Ala- 
bama, and  Florida,  and  the  railway  named  is  part  of  long  through 
rail,  and  rail  and  water,  routes  to  and  from  New  York,  Boston 
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aud  other  important  cities,  Tiie  Cimrleston  &  Savannah  Railway 
Company  itself  controls  the  line  of  al>out  315  riiiles  between 
Charleston  and  Savannah.  Only  about  17  miles  of  this  line  is  in 
Georgia- 
Prior  to  September  1,  1896,  the  first-class  passenger  fare  over 
the  Charleston  &  Savannah  Railway  between  Savannah  and 
Charleston,  a  disbuice  of  115  miles,  was  $4.60,  or  4  cents  per 
mile.  On  that  date  this  rate  or  fare  was  reduced  by  the  company 
to  $4.40,  or  3.S26  cents  per  mile.  It  is  alleged  in  the  complaint, 
and  not  denied  by  the  carrier,  that  ench  reduction  was  broagbt 
about  at  the  suggestion  or  request  of  the  Georgia  Railroad 
Commission, 

Prior  to  May  1,  1896,  the  Charleston  &  Savannah  had  in  force 
for  passenger  travel  over  its  line  within  the  State  of  South  Caro 
lina  rates  equal  to  4  cents  per  mile.  On  March  9,  1896,  tlie 
legislature  of  that  State  passed  an  act  fixing  jmssenger  rates  for 
all  roads  within  the  State  at  not  more  than  3^  cents  per  mile  first 
class,  and  2f  cents  per  mile  second  class,  except  when  otherwise 
provided  by  the  Railroad  Commission,  The  Charleston  &  Sa- 
vannah Railway  Compnny  thereafter  applied  to  the  South  Caro- 
lina Railroad  Commission  to  relieve  it  from  the  operation  of  siiid 
act,  and  permit  it  to  continue  charging  its  former  State  rate  of  4 
cents  per  mile.  There  was  a  hearing  upon  the  application,  and 
the  railway  company  was  notified  to  put  the  3icent  rate  in  fons, 
subject  to  further  showing  by  the  company  and  final  determina- 
tion of  that  Commission.  The  company  put  the  3^  cent  rate  in 
effect  on  May  1,  1896,  and  it  has  not  since  been  modified  by  the 
South  Carolina  Commission.  In  1884  an  act  was  passed  by  the 
legislature  of  South  Carolina  fixing  the  following  passenger  rates 
within  that  State :  On  roads  with  passenger  earnings  exceeding 
$1,800  per  mile,  not  to  exceed  3  cents  per  mile;  on  roads  with 
passenger  earnings  over  $1,000.  and  not  exceeding  $1,800  per 
mile,  not  to  exceed  31  cents  per  mile;  on  roads  with  passenger 
earnings  over  $500,  but  not  more  than  $1,0U0  per  mile,  not  to 
exceed  4  cents  per  mile;  on  roads  with  passenger  earnings  not 
exceeding  $500  per  mile,  not  to  exceed  4^  cents  per  mile.  Such 
rates  applied  to  first-class  passengers,  and  lower  maximum  raiet 
were  fixed  for  second-class  accommodations.  The  act  also  pro- 
vided  that  "  nothing  herein  contained  shall  be  construed  to  pre 
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vent  the  Charleston  &  Savannah  Railway  Company  from  charg- 
ing 4  cents  per  mile  for  first-class  passengers  and  3  cents  per  mile 
for  second-class  passengers."  The  mileage  rate  fixed  by  the  Geor- 
gia Railroad  Commission  for  first-class  passenger  travel  on  this 
railway  in  Georgia  is  3  cents  per  mile. 

The  rate  of  $4.40  on  first-class  passengers,  which  was  put  in 
force  September  1,  1896,  and  is  still  in  effect,  is  about  3  cents 
less  than  the  combination  of  maximum  charges  allowed  in  the 
two  States  prior  to  the  South  Carolina  act  of  March  9,  1896. 
That  rate  is  71  cents  higher  than  the  sum  of  rates  chargeable 
under  the  laws  of  those  States  since  the  act  of  March  9,  1896. 
Round-trip  tickets,  limited  to  ten  days,  are  sold  by  the  defendant 
between  Savannah  and  Charleston  for  $7.00.  This  sum  practi- 
cally equals  3  cents  per  mile.  The  fares  on  this  road  between 
Savannah  and  most  points  in  South  Carolina,  besides  Charlcbton, 
are  also  slightly  less  than  the  sum  of  State  rates  in  efi!ect  previous  to 
March  9, 1896.  On  November  27, 1896,  the  defendant  company 
discontinued  the  sale  of  second-class  tickets  between  points  in 
South  Carolina  and  points  in  Georgia. 

2.  The  through  passenger  service  over  the  Charleston  &  Sa- 
vannah and  connecting  railways,  composing  a  through  line  be- 
tween northern  cities  and  Florida  or  Cuba,  includes  two  trains 
daily  each  way,  and  an  additional  train  is  run  for  a  period  of  about 
three  months  in  each  year  to  further  accommodate  winter  tourists 
to  and  from  Florida  resorts.  These  trains  contain  coaches  of 
modern  design,  and  are  stated  to  run  at  a  speed  of  40  miles  an 
hour  and  upwards.  This  through  service  is  maintained  at  large 
expense  in  competition  with  other  through  lines  between  the 
north  and  south.  The  local  service  is  rendered  by  one  daily 
train  each  way  between  Savannah  and  Charleston,  one  train  to  a 
connection  with  the  Port  Koyal  &  Augusta  Railway,  and  still 
another  between  Charleston  and  some  local  stations  in  South 
Carolina.  The  schedule  time  of  the  four  regular  through  trains, 
two  each  way,  is  between  3  and  3^  hours  for  the  115  miles  be- 
tween the  two  cities.  The  time  of  the  local  train  each  way 
between  Charleston  and  Savannah  is  about  5  hours.  One  of  the 
through  trains  south  bound,  leaving  Charleston  about  10:15  p.  m. 
(central  time),  stops  only  at  Ashley  Junction  and  Yemassce  be- 
fore reaching  Savannah.     The  other  south-bound  through  train 
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leaves  Charleeton  in  tlie  early  morning,  and  inakea  fonr  stopw  on 
the  way  to  Savannah.  The  north-ijound  through  trains  atop  at 
about  the  same  stationB.  Tho  local  passenger  tarifE  of  thiB  rail- 
way names  twenty-six  stations  hetween  Savannah  and  Charleston. 

Fi'oin  the  local  pasEenger  tariS  and  distance  table  in  effect  on 
the  Charleston  &  Savannah  Railway  on  and  after  September  1, 
1800,  it  appears  that  interstate  passenger  fares  between  Savannah 
and  South  Carolina  points  commence  with  3  cents  per  mile  to  or 
from  Sand  Island,  S.  C,  20  miles  from  Savaiiuah,  and  with 
slight  variations  increase  with  distance  np  to  a  mileage  rate  ot 
3. 86  cents  to  Fetteressa,  105  miles  from  Savannah  and  10  miiei 
from  Charleston,  The  mileage  rate  between  Savannah  and 
Charleston,  as  stated  above,  is  y.S36  cents.  While  in  freigbt 
service  the  general  rule  is  that  the  rate  per  ton  per  mile  should 
decrease  ae  distance  increases,  in  passenger  service  a  single  mile- 
age rate  for  all  distances  is  often  found  to  prevail.  It  is  unusait) 
to  find  either  freight  or  passenger  rates  per  mile  increase  wiili 
distance.  But  Savannah  and  Charleston  compete  for  tmde  in 
this  section  of  South  Carolina,  and  if  the  higher  mileage  rate  b& 
tween  Savannah  and  Charleston  or  Fetteressa  is  reasonable  and 
just,  the  lower  mileage  rates  for  shorter  distances  between  Savan- 
nah and  other  South  Carolina  points,  including  Sand  Island,  are 
a  concession  to  Savannah,  because  corresponding  more  closely 
with  the  mileage  rates  to  which  the  railway  company  is  limited 
in  fixing  passenger  charges  between  the  same  points  and  Charles- 
ton. There  is  ptwsible  water  competition  for  passenger  traffic 
between  Savannah  and  Charleston,  but  it  is  not  shown  that  ench 
■competition  affects  or  is  likely  to  affect  the  amonot  of  travel  by 
railroad  under  the  rail  rates  now  in  force. 

3.  This  railway  between  Savannah  and  Charleston  runs  moetly 
through  swamp  lands  and  crosses  a  number  of  rivers.  From 
Savannah  it  runs  parallel  with  the  Savannah  River,  crossing  it 
to  the  South  Carolina  side;  the  other  streams  crossed  are  tbe 
Coosawhatchie,  the  Salkehatchie,  the  Ashepo  and  the  Edisto. 
Five  or  more  drawbridges  are  operated.  The  road  had  eight  miles 
■of  trestling,  but,  by  tilling  in,  the  trestle  mileage  has  been  reduced 
to  fonr.  On  account  of  the  swamps  and  rivers,  the  construction  of 
tho  road  involved  more  than  ordinary  cost,  and  onusual  expense 
is  reriuircd  to  maintain  it  in  a  good  state  of  repair.     The  sectioii 
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traversed  by  the  line  is  unhealthy,  mnch  of  it  is  uninhabitable,  and 
the  population  is  made  up  almost  entirely  of  colored  persons. 
They  liave  little  patches  of  land,  and  some  are  employed  in  rice 
cultivation.  Up  1o  about  three  years  ago  phosphate  mines  in 
that  region  were  worked  extensively,  but  that  industry  has  been 
abandoned  to  a  considerable  extent,  because,  it  is  suggested,  of 
the  discovery  of  phosphate  rock  in  Tennessee,  Florida,  and  other 
localities.  There  is  one  fertilizer  factory  located  on  the  line, 
about  35  or  40  miles  south  of  Charleston.  There  are  no  place?! 
of  importance  between  the  termini  of  this  road,  and  the  counties 
in  South  Carolina  penetrated  by  the  line  (not  including  Charles- 
ton County)  number  28  pereons  to  the  square  mile  as  against  34^ 
to  the  square  mile  tliroughout  the  whole  State.  After  leaving 
Chatham  County,  which  includes  Savannah,  the  road  passes 
through  Effingham  County,  Ga.,  which  has  about  13  persons  to 
the  square  mile. 

For  the  year  ending  June  30,  1897,  the  total  freight  tonnage 
of  the  Charleston  &  Savannah  Railway  was  455,719  tons,  of 
which  127,988  tons  originated  on  the  line,  and  more  than  half  of 
the  freight  so  originating  consisted  of  phosphate  rock.  The 
shipments  of  phosphate  mined  along  the  road  were  somewhat 
greater  during  the  preceding  year,  amounting  to  70,323  tons,  but 
in  1895  the  phosphate  so  mined  and  shipped  amounted  to  only 
43,068  tons.  On  the  other  hand,  during  that  year  37,245  tons  of 
fertilizer  were  so  shipped,  while  in  1896  the  volume  of  fertilizer 
traffic  originating  on  the  road  had  decreased  to  18,639  tons,  and 
in  1897  to  17/297  tons. 

4.  For  the  calendar  years  1892  to  1896  inclusive  the  gross 
earnings  of  the  road  were:  1892,  $596,527.51;  1893,  $631,- 
971.56;  1894,  $611,977.39;  1895,  $516,683.51;  1896,  $549,428.74. 
The  total  freight  and  passenger  earnings  of  the  road  for  those 
years  were : 
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Other  earnings  were  tliose  derived  from  carrying  mail  and 
express  and  "  miscellaneous."  Freight  earnings  increased  up  to 
1895,  in  which  year  there  was  great  loss,  and  also  increased  ma- 
terially in  1896,  and  in  the  year  ending  June  30, 1897,  over  those 
for  the  corresponding  year  preceding;  but  passenger  earnings 
decreased  each  year  up  to  1896,  and  also  decreased  again  during 
the  year  ending  June  30,  1897. 

The  through  passenger  earnings  for  1896  were  $101,506.42, 
and  the  local  passenger  revenue  (including  service  between 
Charleston  and  Savannah)  amounted  to  $83,339.44.  For  that 
year,  local  passenger  traiBc  between  Savannah  and  Charleston 
paid  $34,068.32,  and  local  passenger  traffic  (exclusive  of  business 
between  Savannah  and  Charleston)  yielded  $49,271.12.  How 
much  of  the  latter  earnings  were  derived  from  interstate  travel 
between  Georgia  and  South  Carolina  points  does  not  appear. 
The  revenue  from  local  passenger  traffic  carried  only  between 
Savannah  and  Charleston  was  $34,068.32  for  1896;  $36^111.74 
for  1895;  and  $40,353.39  for  1894,  indicating  a  decrease  in 
travel  between  the  two  citie?.  The  remaining  local  passenger 
traffic  brought  in  $49,271.12  in  1896;  $44,645.66  in  1895;  and 
$51,550.47  in  1894. 

For  the  calendar  year  1 896,  there  were  52,215  through  passen- 
gers carried,  affording  revenue  per  passenger  of  $1,944.  It  was 
testiiied  that  the  Charleston  &  Savannah  obtains  from  this 
through  passenger  service  2J  cents  per  mile.  The  local  passenger 
business  for  1896  consisted  of  125,488  passengers,  and  the  aver- 
age receipts  were  about  66.41  cents  per  passenger.  This  includes, 
as  above  stated,  the  passengers  carried  locally  over  the  whole  length 
of  the  road  between  Charleston  and  Savannah.  The  average  rev- 
enue from  all  passengers  was  about  $1.04.  For  the  year  ending 
June  30,  1896,  the  average  receipts  per  passenger  per  mile  were 
2.318  cents,  and  the  average  revenue  per  passenger  ^^as  $1.0665. 

5.  The  earnings  after  paying  operating  expenses  were,  for  years 
ending  June  30,  in  1805,  8112,482.69;  in  1896,  $107,195.92;  in 
1897,  $155,191.88.  The  i)ercentage  of  operating  expenses  to 
earnings  for  those  years  was  79.61  per  cent  in  1895;  79.30  per 
cent  in  1806;  and  71.08  per  cent  in  1897.  Such  percentage  of 
expenses  to  gross  income  from  operation  for  all  the  roads  in  the 
United  Stat-s  was  r)7.48  i)er  cent  in  1895  and  67.20  in  1896.  For 
railways   in    group    IV.  (Statistics   of   Railways)    including  the 
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Oharleston  &  Sayannah  'Ry.,  the  operating  expenaes  were  69.60 
per  cent  of  earnings  in  1895,  and  68.49  per  cent  in  1896. 

6.  The  Charleston  &  Savannah  enters  Oharleston  apoil|  and 
uses  abont  7  miles  of,  the  tracks  of  the  Northeastern  B.  B.  Oo.  of 
South  Carolina,  for  which  it  pays  a  monthly  rental  of  about 
$1,000.  It  also  nses  4  miles  of  the  Ashley  Biver  B^  B^  Co.,  for 
which  it  pays  about  $1,100  per  month,  and  from  Central  Junction 
near  Savannah  it  runs  over  the  Savannah,  Florida  A  Western 
rails,  but  what  is  paid  for  using  this  piece  of  track  is  not  dis- 
closed. 

7.  The  Charleston  &  Savannah  Bailway  Co.  has  a  funded  debt 
of  $1,477,000  first-mortgage  bonds,  and  $3,000,000  of  income 
bonds,  A  total  of  $3,447,000.  The  capital  stock  is  $600,000. 
The  capitalization  per  mile  of  line  owned  is  $88,768.  The  com- 
pany pays  7  per  cent  interest  on  the  first-mortgage  bonds.  This 
interest  cost  was  paid  during  1895,  1896  and  1897,  the  only 
annual  reports  examined,  but  no  dividends  were  declared  during 
those  years.  The  reports  do  not  show  any  return  to  the  holders 
of  the  income  bonds.  After  paying  taxes,  current  liabilities  and 
interest  on  the  first  mortgage  there  was  a  deficit  in  1896  of 
$43,261.13,  which  diminished  the  surplus  fund  to  $86,081.09.  In 
1SU6,  there  was  also  a  deficit  reducing  the  surplus  to  $16,056.63; 
but  for  the  fiscal  year  1897  the  road  had  $88,918.76  remaining 
ftfter  making  such  payments,  thus  increasing  the  surplus  to 
$54,970.28.  The  Charleston  &  Savannah,  now  controlled  by  and 
operated  as  part  of  the  ^^  Plant  System,"  was  sold  at  auction  in 
1880  to  H.  B.  Plant,  acting  for  the  bondholders,  and  was  reorgan- 
ized under  an  agreement  by  which  the  issue  of  $1,500,000  of 
mortgage  bonds,  $2,000,000  of  income  bonds  and  $500,000  of 
stock  was  authorized.  The  proceeds  of  the  mortgage  bonds  were 
applied  to  re-building,  re-equipping  and  improving  the  property. 
$115,800  of  the  stock  were  also  used  in  reconstruction.  The 
balance  of  the  stock,  $384,200,  belongs  to  holders  of  the  first  and 
second  preferred  income  bonds.  The  road  is  now  well  equipped 
and  in  good  physical  condition. 

Conclusions. 

Usually  the  charge  for  a  single  transportation  service  from 
one  place  to  another  should  not  exceed  the  lowest  combination  of 
rates  established  for  consecutive  services  covering  the  whole  dis- 
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tance  between  the  two  places.  The  complainants  assumed  at  the 
licarinf^  that  upon  rates  alleged  in  the  petition  and  admitted  in 
the  answer  the  burden  of  proof  was  upon  the  defendant ;  but 
they  refrained  from  offering  any  testimony  to  rebut  the  appar- 
ently strong  showing  made  in  favor  of  the  carrier,  and  seem,  in 
submitting  their  case  without  proof  or  argument,  to  go  further 
and  consider  the  rule  as  applying  conclusively  in  this  case.  The 
question  for  determination  is:  Do  the  combined  State  rates, 
covering  this  carrier's  entire  mileage,  necessarily  limit  the  amonnt 
of  the  interstate  charge  for  such  distance;  and,  if  not,  has  the 
defendant  failed  to  justify  the  higher  interstate  fares  complained 
of  in  this  proceeding? 

The  findings  show  that  for  about  twelve  years  prior  to  the 
South  Carolina  act  of  March  9, 1896,  this  railway  company  was 
entitled  to  charge  as  much  as  4  cents  a  mile  for  carrying  passen- 
gers in  South  Carolina,  and  that  it  was  applying  this  rate  of  4 
cents  over  the  whole  distance  between  Charleston  and  Savannah 
when  that  act  was  passed  ;  that  it  subsequently  reduced  snch 
mileage  rate  of  4  cents,  aggregating  $4.60  between  Savannah  aod 
Charleston,  to  3.826  cents  per  mile,  or  $4.40  for  the  whole  dis- 
tance ;  that  snch  reduced  through  fare  between  its  termini  is 
about  3  cents  less  than  the  sum  of  the  maximum  State  rates  in 
force  on  and  prior  to  March  9,  1896 ;  that  passengers  between 
Savannah  and  Charleston,  starting  at  either  city,  may  ride  on  a 
round-trip  ticket  which  is  sold  for  $7.00,  equal  to  about  3  cents  a 
mile,  and  that  such  mileage  rate  is  less  than  the  present  Sonth 
Carolina  mileage  rate  of  3^  cents  and  as  low  as  the  diai^  per 
mile  allowed  in  Georgia.     These  facts  indicate  that  if  the  South 
Carolina  act  of  March  9,  1896,  had  not  been  passed,  the  Cliarles- 
ton  &  Savannah  Railway  Company  would  not  now  be  charging 
State  passenger  rates  in  South  Carolina  and  Geor|]^  which,  when 
combined,  amount  to  less  than  its  esUiblislied  interstate  fare  be- 
tween the  two  cities.     It  also  appears  that  this  act  of  March  9, 
1890,  applies  to  all  roads  in  the  State,  unless  otherwise  provided 
by  the  Railroad  Commission  of  South  Carolina,  and  that  at  the 
time  of  the  hearing  an  application  of  the  Charleston  A  Savannah 
Railway  Company  for  leave  to  charge  its  old  rate  of  4  cents  a 
mile  had  not  been   finally  determined  by  the   South  Gaiolina 
Commission. 
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The  maximum  passenger  rates  fixed  by  South  Carolina  and 
Georgia  for  this  carrier  are  presumptively  just  and  reasonable, 
and  without  justifying  circumstances  the  through  passenger  fare 
should  not  exceed  the  sum  of  such  State  rates  laid  consecutively 
over  the  interstate  distance.  It  may  even  be  conceded  that  a 
combination  of  the  carrier's  long-established  rate  of  4  cents  a 
mile  in  South  Carolina  and  its  rate  of  3  cents  a  mile  in  Georgia 
would  have  been  ample  compensation  for  the  interstate  service 
when  a  mileage  rate  of  4  cents  was  charged  over  the  whole  dis- 
tance. That  would  be  deciding  a  question  of  fact ;  but  that  its 
compensation  must,  under  any  general  or  specific  requirement  in 
the  Federal  statute,  be  reduced  because  under  the  South  Carolina 
act  of  March  9,  1896,  the  South  Carolina  mileage  rate  is  lowered 
to  3^  cents,  and  consequently  that,  if  the  Commission  of  that  State 
fthould,  as  it  may,  restore  the  old  4-cent  basis,  the  interstate  rate 
may  accordingly  be  raised,  is  a  proposition  which  we  cannot 
indorse. 

Now  it  seems  that  the  interstate  passenger  service  between 
Savannah  and  Charleston  is  part  of  long  through  hauls  to  and 
from  northern  cities ;  that  the  section  of  country  lying  between  the 
two  cities  is  particularly  barren,  unhealthy  and  sparsely  settled ; 
that  the  Savannah-Charleston  fare  was  somewhat  reduced  shortly 
before  the  complaint  was  filed ;  that  the  passenger  receipts  of  the 
road  have  been  decreasing  since  1892,  while  freight  earnings  have 
increased  during  the  past  three  years ;  and  that  the  road  is  more 
than  ordinarily  expensive  to  operate  and  maintain.  These  and 
other  facts  set  forth  in  the  findings  indicate  substantial  dissimilar- 
ity between  the  conditions  governing  this  carrier's  local  passenger 
traffic  in  South  Carolina  and  those  applying  on  its  interstate 
passenger  service  between  the  two  cities,  and  that  there  is  no 
present  cause  for  holding  that  the  passenger  charges  of  this  car- 
rier between  Savannah  and  points  in  South  Carolina  are  unrea- 
sonable or  otiierwise  unlawful. 

In  conclusion,  it  should  be  observed  that  the  record  contains 
no  indication  of  injury  to  residents  of  Savannah  on  account  of 
the  rates  in  question,  or  that  merchants  in  that  city  are  in  any 
way  unduly  prejudiced  by  such  rates  in  their  competition  with 
dealers  in  Charleston  for  trade  in  the  section  served  by  this  rail- 
way.    The  complaint  will  therefore  be  dismisses'. 
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BALTIMORE  &  OHIO  RAILROAD  COMPANY;  The  Bal- 
TiMORE  &   Ohio   Southwestern  Railway  Company;  The 
PiiTsnuRO   &  Wkstern   Railway   Company;    The  Chesa- 
peake it  Ohio  Railway  Company;  The  Cleveland,  Cin- 
cinnati, Chicago   &   St.  Louis    Railway  Company;   The 
New  York,  Lake  Erie  &  Western  Railroad  Company; 
The   Chicago   &   Erie   Railroad  Company;   The  Grand 
Tri:nk  Railway  Company  of  Canada;   The   Chicago  & 
Grand  Trunk  Railway  Company;  The  Delaware,  Lacka- 
wanna   &  Western    Railroad    Company;    The    Lehigh 
Valley    Railroad    Company;    The    Allegheny    Valley 
Railway   Company;   The   Pennsylvania    Railroad  Com- 
pany;    The    Philadelphia,    Wilmington    &    Baltimore 
Railroad   Company;   The   Pennsylvania   Company;  The 
NoKTiiERN  Central  Railway  Company;   The  Pittsburo, 
Kokt  Wayne  &  Chicago  Railway  Company;  The  Pitts- 
buro, Cincinnati,  Chicago   &    St.  Louis   Railway   Com- 
pany; The  Terke  Haute  &  Indianapolis  Railroad  Com- 
pany;   The  New  York  Central  &  Hudson  River  Rail- 
road Company;  The  Lake  Shore  &  Michigan  Southebn 
Railway   Company;    The   Michigan    Central   Railroad 
Company;   The    Pittsburg  &  Lake  Erie  Railroad  Com- 
pany; The  West  Shore  Railroad  Company;  The  Toi.edo, 
Peoria  &  Western  Railway^  Company;  The  New  Tork^ 
Chicago  &  St.  Louis   Railroad  Company;   The  Wabash 
Railroad  Company;   The  New  York,  Ontario  &  West- 
ern Railroad  Company';    The  Philadelphia  &  Reading 
Railroad  Company;  The  Central  Railroad  Company  of 
New  Jersey;  The  Boston  &  Albany  Railroad  Company; 
The  Erie  Railroad  Company;  The  Detroit,  Grand  Ha- 
ven &  Milwaukee  Railway  Company;  The  Grand  Rap- 
ids &  Indiana  Railroad  Company;  John  K.  Cowan  and 
Oscar  G.  Murray,  as  Receivers  of  the  Baltimore  &  Ohio 
Railroad  Company;  Thomas   M.  King,  as  Receiver  of  the 
Pittsburg   &  Western    Railway  Company;   and   Jo6Bph  S. 
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Harris,  Edward  M.  Paxson  and  Johw  Lowbeb  Welsh, 
as  Receivers  of  the  Philadelphia  &  Reading  Railroad  Com- 
pany. 

Decided  April  SO,  1898. 


!•  Railway  companies  may  make  whatever  rates,  form  whatever  lines,  and 
establish  whatever  differentials  they  deem  best  for  the  purpose  of  securing 
and  conducting  transportation,  provided  the  just  interests  of  the  public 
are  not  sacrificed  thereby,  and  whether  in  so  doing  they  act  wisely  or  un- 
wisely, fairly  or  unfairly  between  themselves,  is  not  for  the  Commission  to 
determine;  the  Jurisdiction  of  the  Commission  is  confined  to  inquiring 
whether  the  situation  which  the  carriers  have  created  is  in  violation  of  the 
Act  to  Regulate  Commerce. 

9.  Railway  companies  are  not  prohibited  by  section  three  of  the  Act  from 
preferring  one  locality  over  another  unless  the  preference  is  undue  or  un- 
reasonable, but  a  preference  which  is  without  legitimate  excuse  is,  in  and 
of  itself,  undue  and  unreasonable. 

8.  Under  decisions  of  the  United  States  Supreme  Court, —  Import  Rate  Case, 
Interstate  Commerce  Commisnon  v.  Texas  db  P.  R.  Co,  162  U.  S.  197, 
40  L.  ed.  940,  5  Inters.  Com.  Rep.  405,  and  the  Troy  Case,  Interstate  Com- 
merce Commission  v.  Alabama  Midland  R.  Co.  168  U.  S.  144,  42  L.  ed.  414, 
— railway  competition  may,  but  it  does  not  necessarily,  justify  a  preference 
to  a  particular  locality  or  commodity,  and  therefore,  granting  that  dis- 
crimination against  a  locality  which  is  based  on  such  competition  is  ex- 
cusable in  theory,  the  question  still  remains  whether  under  the  third  sec- 
tion it  is  undue  or  unreasonable;  and  that  question  is  one  of  fact  in  each 
case. 

4.  Carriers  frequently  disregard  distance  in  making  their  rates,  and  they  may 
lawfully  do  so  under  some  circumstances;  but  distance  should  be  regarded 
whenever  possible,  and  no  previous  decision  is  authority  for  a  ruling  that 
a  carrier  may  be  compelled  to  disregard  it  for  the  purpose  of  placing  two 
communities  upon  a  commercial  equality. 

^.  Upon  complaint  brought  on  behalf  of  New  York  City,  and  alleging  that 
differentials,  allowed  by  the  defendant  carriers  on  grain,  flour  and  pro- 
visions from  Chicago  and  other  western  points,  of  2  cents  to  Philadelphia 
and  3  cents  to  Baltimore  below  the  rates  to  New  York,  are  unlawful  under 
section  3  of  the  Act  to  Regulate  Commerce,— //is^.  That  the  differentials 
are  legitimately  based  upon  the  competitive  relations  of  the  carriers,  that 
it  does  not  appear  upon  the  present  record  that  the  carriers  have  exceeded 
the  limit  within  which  they  are  free  to  determine  for  themselves,  and. 
accordingly,  that  the  differentials  complained  of  do  not  result  in  unlawful 
preference  or  advantage  to  Philadelphia  or  Baltimore  over  the  City  of 
New  York. 

7   ITTERS.  Com.  40 
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John  D,  Keniaii  and  Jiahlwin  <jfc  Blackmar^  for  complainant 
Hugh  Z.  Bond^  Jr.^  for  Balto.  &  Ohio  System  and  Receivere. 
James  A,  Jjxjan^   George  V.  Massey^  John  G.  Johnson  and 

Evarts^  Choate  cfe  Beavian^  for  Penna.  System. 
//.  r.  WicJcham,  for  C  &  O.  Ry.  Co. 
li.  ir.  de  Forest ^  for  Central  11.  R.  Co.,  of  N.  J. 
Sarmiel  Iloar^  for  Boston  tfe  Albany  R.  R.  Co. 
aS.  E.  Williamson,  for  N.  Y.  C.  &  St.  L.  Ry.  Co. 
Frank  Loomis^  for  N.  Y.  C.  &  H.  R.  R.  R.  Co. 
Ashhel  Green^  for  West  Shore  R.  R.  Co. 
Francis  /.    Gowen  and  F,  II,  Janvier^  for  Lehigh  Valley 

R.  R.  Co. 
George  C,  Greene,  for  L.  S.  &  M.  S.  Ry.  Co. 
John  B,  Kerr,  for  N.  Y.  O.  &  W.  R.  R.  Co. 
Henry  Russell  and  Ashley  Pond,  for  Mich.  Cent.  R.  R.  Co. 
J,  D.  Camj)hdl,  for  Phila.  &  Reading  R.  R.  Co.  and  Receivers. 
G,  M,  Cuviming,  for  Erie  System. 
E.  W,  Strong,  for  B.  &  O.  S.  W.  Ry.  Co. 
T,  J,  G" Brien,  for  Grand  Rapids  &  Indiana  R.  R.  Co. 
Silas  IF.  Pettit,  for  Trades  League,  Board  of  Trade  and  Com 

mercial  Exchange  of  Philadelphia. 
Sherman  Hoar,  for  Boston  Chamber  of  Commerce. 
William  A.  Fisher,  for  Baltimore  Chamber  of  Commerce. 


Report  and  Opinion  of  the  Commission. 

P  RO  UTY ,   Com  mission  er  : 

The  New  York  Produce  Exchange,  the  complainant  in  this 
matter,  is  a  corporation  under  the  laws  of  i^ew  York,  composed 
of  merchants  residing  in  the  city  of  New  York  and  interested 
largely  in  the  handling  of  grain  and  other  produce  at  that  point. 
No  ([uestion  is  made  as  to  its  comjKBtency  to  commence  and 
maintain  this  proceeding. 

The  defendants  arc  various  railroad  companies  engaged  in  the 
interstate  trans[)ortation  of  freight,  including  grain  and  other 
produce,  to  New  York  and  various  other  points  upon  the  Atlantic 
seaboard.  They  admit  that,  with  respect  to  such  transportatioDt 
they  are  subject  to  the  Act  to  Regulate  Commerce. 
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Tlic  complainant  attacks  by  its  complaint  certain  differentials 
in  freight  rates  upon  the  ground  that  they  unduly  prefer  Boston, 
Philadelphia,  Baltimore,  Newport  News  and  Norfolk  as  localities 
to  the  locality  of  New  York.  The  Boston  Chamber  of  Commerce, 
the  Baltimore  Chamber  of  Commerce  and  certain  trade  organ- 
izations in  Philadelphia  have  intervened  upon  the  ground  that 
the  commercial  interests  which  they  represent  are  or  may  be 
affected  by  the  proceeding.  Norfolk  and  Newport  News  have 
not  been  represented  at  any  of  the  hearings. 

Upon  the  trial  the  issue  apparently  narrowed  itself  to  one 
between  New  York,  Philadelphia  and  Baltimore.  The  Boston 
Chamber  of  Commerce  appeared  upon  the  first  hearing  in  New 
York,  but  did  not  appear  at  any  subsequent  hearing,  nor  did  it 
ask  to  be  heard  upon  final  argument.  This  seems  to  have  been 
upon  the  assumption  that  the  complainant  made  no  question  as 
between  itself  and  Boston.  That  is.  New  York  does  not  ask  to 
be  allowed  a  differential  upon  export  traffic  as  against  Boston. 
Neither  do  we  understand  that  it  has  been  suggested  in  this  case 
that  a  different  differential  should  be  applied  to  Norfolk  and 
Newport  News  than  is  applied  to  Baltimore.  The  controversy 
is  really  between  the  three  cities.  New  York,  Philadelphia  and 
Baltimore.  Whenever  facts  with  reference  to  Boston,  Newport 
News  and  Norfolk  are  stated,  they  are  only  given  to  make  the 
statement  complete  as  bearing  upon  the  controversy  between 
these  three  localities. 

It  incidentally  appears  that  Boston  has  two  rates, — an  export 
and  a  domestic  rate.  The  legality  or  propriety  of  these  different 
rates  was  not  referred  to  in  the  discussion  of  the  case,  and  is  not  con- 
sidered in  its  disposition.  The  differentials  in  question  are  those 
upon  east-bound  freight  traffic  to  the  above-named  cities.  There 
is  no  dispute  as  to  the  rates.  Taking  the  rate  to  New  York  as  a 
basis,  the  rate  to  Philadelphia  is  2  cents  per  hundred  pounds 
lower,  all  classes ;  and  to  Baltimore  3  cents  per  hundred  pounds 
lower,  all  classes.  Norfolk  and  Newport  News  take  the  Balti- 
more rate,  and  upon  export  traffic,  Boston  takes  the  New  York 
rate. 

The  rate  itself  frequently  varies,  but  the  differentials  are  at  all 
ti'nes  and  upon  all  classes  the  same.  The  rates  complained  of  in 
tliis  proceeding  are  those  upon  grain,  flour  and   provisions,  and 
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these  rates  from  Chicago  at  tlie  time  of  the  filingof  the  eompkint 
were  aa  follows: 


To  Oroin. 

New   York 20  eta. 

Boslon   (tor  export) 20  ctH. 

Phllailelpbla 18  els. 


Newport   News 17  els. 

Nottolk 17  cU. 


For  the  purpose  of  making  the  rates  from  various  points  in  the 
middle  west  to  the  Atlantic  seaboard,  the  Chicago-New  Tork 
rate  is  taken  as  a  basis,  the  rate  from  the  other  points  being  a  per 
cent  of  this  rate.  Thus  the  rate  from  Detroit,  Mich,,  is  78  per 
cent,  from  Indianapolis,  Ind.,  93  per  cent,  from  East  St.  LodIb, 
m.,  116  per  cent,  and  from  Rook  Islaiid,  111.,  132  per  cent.  The 
rate  from  any  one  of  these  points  to  Philadelphia,  Baltimore,  No^ 
folk  or  Newport  News  is  made  by  subtracting  from  the  New 
York  rate  the  fixed  differential  above  given. 

The  territory  within  which  rates  are  computed  npoD  the  baas 
of  the  New  York-Chicago  rate  is  that  bounded,  roughly  speaking, 
by  the  Mississippi  River  upon  the  west,  the  Ohio  River  upon  the 
south,  a  line  drawn  about  due  north  from  Pittsburg  upon  the 
east,  and  the  Great  Lakes  upon  the  north,  excluding  most  of  the 
State  of  Wisconsin.  Not  only  do  the  differentials  affect  all 
traffic  which  originates  in  tliis  territory,  but  also  all  traffic  which 
passes  through  this  tenitory  upon  its  way  to  the  Atlantic  setr 
board. 

The  complaint  also  attacks  what  are  known  as  the  ex-lake 
differentials.  Large  quantities  of  freight,  especially  grain  and 
Hour,  are  brought  through  the  Great  Lakes  to  various  points  npon 
the  southern  shores  of  Lake  Erie  and  Lake  Ontario,  from  whence 
they  are  transported  by  rail  to  the  Atlantic  seaboard.  Upon  this 
a  differential  is  applied  of  1  cent  per  hundred  poands  in  favor  of 
Philadelphia  and  Baltimore  as  against  New  York.  This  difier- 
antial  does  not  seem  to  apply  to  provisions.  Al  the  lime  of  lh« 
filing  of  this  complaint  the  rates  from  lake  ports  to  Boscon,  Me« 
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York,    Philadelphia    and   Baltimore  respectively  per  hundred 
pounds  were  as  follows: 

To  Grain.  Flour.  Provisions. 

New   York 11  cts.  11  eta.  16  cts. 

Boston  (for  export) 11  cts.  11  cts.  16  cts. 

Philadelphia 10  cU.  10  cts.  16  cts. 

Baltimore 10  cts.  10  cts.  16  cU. 

Special  commodity  rates  by  the  bushel  were  also  in  efiFect  from 

these  lake  ports  to  the  above  named  cities.     They  were  in  lots  of 

8,000  bushels  and  over,  to  one  consignee  and  one  destination,  as 

follows : 

Wheat.  Com.  Barley.  Oats. 

New  York Sets.  4|  cts.  4i  cts.  8i  cts. 

Boston  (for  export)...    5  cts.  4f  cts.  4i  cts.  8^  cti. 

Philadelphia 4  cU.  8f  cts.  8f  cts.  8    cts. 

Baltimore 4  cts.  3f  cts.  8f  cts.  8    cts. 

It  will  be  seen  from  the  above  tables  that  the  regular  differential 
upon  grain  when  shipped  in  carload  lots  by  the  hundred  pounds 
is  1  cent  in  favor  of  Baltimore  and  Philadelphia;  when  shipped 
under  the  special  commodity  tariff  by  the  bushel  it  is  considerably 
more,  being  1  cent  per  bushel  in  the  case  of  wheat  and  corn  and 
i  cent  per  bushel  in  the  case  of  barley  and  oats.  Grain  for  export 
would,  of  course,  always  be  shipped  under  the  commodity  tariff 

Some  knowledge  of  the  history  of  these  differentials  is  neces- 
sary to  an  understanding  of  the  situation.  The  earliest  agreed 
differential  of  which  the  testimony  gives  any  account  was  that  of 
1860,  by  which  JBaltiuiore  enjoyed  an  advantage  of  10  cents  per 
hundred  pounds  over  New  York.  It  does  not  appear  what  the 
differential  in  favor  of  Philadelphia  was.  In  1870  a  war  of  rates 
occnrred,  with  the  result  that  the  Baltimore  differential  was 
reduced  to  5  cents  per  iiundred  pounds  on  grain  and  the  lower 
classes  of  freight,  while  upon  the  liigher  chisses  of  freight  the 
differential  was  10  cents  per  hundred  pounds,  and  these  differen- 
tials seem  to  have  continued  until  about  1876.  It  does  not  appear 
what  the  differential  of  Philadelpiiia  upon  east-bound  traflBc  was, 
but  a  tariff  of  November,  1875,  gives  the  differentials  upon  west- 
bound traffic  as  follows : 

First         Second        Third        Fourth       Special 
Class.  Class.         Class.         Class.         Class. 

Baltimore 10  cts.  9  cts.  8  cts.  6  cts.  6  cU. 

Philadelphia.  ..         7  cts.  7  cts.  0  cts.  4  cts.  Sets. 
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In  Marcli,  1876,  this  system  of  an  arbitrary  differential  was 
Mhandoned  and  the  lines  agreed  upon  a  system  of  percentage  dif- 
UM-(3nti:ils  based  upon  the  relative  distances  from  western  cities  to 
I  Jfiltiinore,  Phihulelphia,  and  New  York,  respectively,  taking  New 
Vork  as  the  basis.  Under  this  agreement  the  rate  from  Cbieago 
tn  Ijaltiiiiorc  was  13  per  cent  and  to  Philadelphia  10  per  cent  less 
than  to  New  York,  and  from  Cincinnati  to  Baltimore  24  per  cent, 
and  to  l^hiladelphia  12  per  cent  less  tlian  to  New  York. 

After  a  few  weeks'  experience,  the  New  York  Central  and  the 
Krie  withdrew  from  this  agreement  upon  the  assertion  that  it  was 
t«M.)  favorable  to  Baltimore  and  Bliiladelphia.  Thereupon  another 
rate  war  ensued,  whicii  terminated  in  an  agreement  of  April  5, 
\^17,  by  whicii  fixed  differences  in  rate  were  re-estabHshed  in 
j)Iace  of  differences  based  upon  relative  distances.  Under  this 
agreement  east-bound  differentials  from  western  points  were  3 
events  to  Baltimore  and  2  cents  to  Philadelphia  npon  all  classes. 
On  west-bound  traffic  tiie  differentials  in  favor  of  Baltimore  and 
Piiiladelphia  differed  with  different  classes,  and  were  as  follows: 

First  Second  Third  Fourth 

From  Class.  Class.  Class.  Class. 

Baltimore 8  cts.  8cts.  Sets.  Sets. 

From 

Philadelphia Octs.  6  cU.  2  cts.  Sett. 

It  wo\ild  seem  that  the  contentions  between  the  carriers  which 
iiad  o;iven  rise  to  these  differentials  were  mostly  over  export  traf- 
iic,  and  that  the  differentials  were  insisted  upon  and  were  allowed 
for  the  purpose  of  permitting  the  various  carriers  to  enjoy  a  por- 
tion of  that  traffic.  The  a<:^reement  of  April  5,  1877,  seems  to 
have  been  made  uj>on  the  idea  of  equalizing  the  cost  of  carriage 
from  various  interior  shipping  points  to  foreign  ports.  It  rec(^- 
nized  the  fact  that  ocean  freight  rates  from  Baltimore  and  Phila- 
delphia to  such  foreign  ports  were  higher  than  from  New  York 
and  that  inland  freights  must  be  correspondingly  lower  80  that 
the  total  freight  might  be  the  same. 

The  agreement  j)rovided  that,  upon  the  giving  of  certain  notice, 
any  party  to  it  might  withdraw,  and  in  June,  ISSO,  the  Kew 
Vork  Central  gav(^  notice  of  withdmwal,  stating  that  the 
<lifferentials  were  originally  based  upon  supposed  differences  in 
ocean  I'ates,  that  such  dillVrences  no  longer  existed,  that  there- 
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fore  the  reasons  for  the  differentials  had  ceased  to  exist  and  that 
the  differentials  themselves  should  also  cease.  The  Pennsylvania 
and  the  Baltimore  and  Ohio  insisted  upon  the  differentials,  and 
the  action  of  the  New  York  Central  apparently  led  to  another 
rate  war,  which  terminated  in  the  latter  pai*tof  1881  by  a  restora- 
tion of  the  differentials  of  April  5,  1877. 

It  would  seem  that  the  various  Atlantic  seaports  which  were 
served  by  these  different  railway  lines  had  taken  more  or  less 
interest  in  this  subject  of  differentials.  New  York  insisted  that 
the  differentials  should  be  abolished;  Philadelphia  that  there 
should  be  no  difference  between  that  city  and  Baltimore;  and 
Baltimore  that  the  differential  of  3  cents  allowed  in  its  favor 
was  too  low;  and  each  city  strenuously  contended  that  it  was  the 
duty  of  the  railway  lines  serving  that  particular  locality  to  insist 
upon  and  obtain  an  adjustment  of  these  differentials  in  accordance 
with  its  views. 

Apparently  for  the  purpose  of  considering  the  claims  of  tlipse 
different  communities  and  perhaps  placating  the  public  rather 
than  of  settling  the  question  for  the  carriers,  the  New  York  Cen- 
tral, the  Erie,  the  Pennsylvania  and  the  Baltimore  &  Ohio  joined 
in  requesting  Allen  G.  Thurnian,  Elihu  B.  Washburneand  Thomas 
M.  Cooley  to  act  as  an  advisory  commission  for  the  purpose  of 
investigating  and  reporting  upon  the  general  matter  of  these 
differentials.  These  gentlemen  accepted  the  invitation  and 
entered  upon  their  work  in  February,  1882. 

In  their  investigation  the  railroad  companies  themselves  de- 
clined to  participate  further  than  by  furnishing  to  the  commis- 
sioners whatever  information  might  be  asked  for.  This  commis- 
sion held  sittings  in  New  York,  Philadelphia  and  Baltimore  in 
the  east,  and  in  certain  cities  in  the  west,  heard  statements  and 
arguments  from  the  representatives  of  these  various  localities, 
collecting  whatever  information  it  could  bearing  upon  the  sub- 
ject, and  finally  in  July,  1882,  made  a  report.  This  report  seems 
to  have  been  very  carefully  considered  by  the  commissioners,  and, 
while  it  deals  largely  in  theory  and  generalities,  it  appears  to  be,  as 
was  to  have  been  expected  from  the  character  of  the  gentlemen 
who  signed  it,  an  a])le  and  comprehensive  review  of  the  situation. 

The  conclusion  at  which  they  arrived  was  that  distance  could 
not  be  used  as  a  measure  of  these  differentials ;  neither  could 
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cost  of  Bervice.  Competition,  wliich  embraced  theee  two, 
other  factors,  if  properly  conducted  through  a  series  of  jettn, 
wae  the  most  reliable  guide.  Competition,  after  tnanj  years, 
had  reeulted  in  fixing  the  difEerentials  in  force.  Those  differen- 
tials were  justified  to  a  certain  extent  by  distance  and  to  a  certain 
extent  by  cost  of  service.  The  purpose  of  the  differential  was  to 
eqnalize  the  cost  of  exporting  grain  and  other  merchandise  throng 
tlie  various  ports  to  which  they  were  applied.  A  difference  in 
ocean  freight  rates  from  those  respective  ports,  corresponding  gen- 
erally to  the  inland  differentials,  was  found  to  exist.  Upon  the 
whole,  tlierefore,  the  commission  declined  to  recommend  that  the 
differentials  which  had  been  agreed  upon  should  be  distarbed. 

It  will  be  seen,  therefore,  that  in  1SS2  the  fairness  and  reason- 
ableness of  the  present  differentials  were  approved  by  that  board, 
and  those  differentials  have  ever  since  been  in  effect. 

Manifestly,  however,  the  conditions  which  determine  the  fair- 
ness of  a  differential  are  continually  varying.  That  fact  is  clearly 
stated  in  tlie  above  report,  in  which  it  is  said  that  if  in  tlie  future 
the  operation  of  these  differentials  sboald  become  burdensome  to 
any  one  of  tlie  localities  interested,  they  should  be  readjusted  or 
abolished.  The  complainant  insists  that  since  1SS3  conditions 
have  80  changed  that,  assuming  them  to  have  been  just  the", 
they  are  unjust  to-day.  The  complainant's  case  attacks,  first  tlie 
general  fairness  of  the  differential,  and  seeks  to  show,  second, 
that  the  arguments  which  justified  the  differentials  in  1S82  do 
not  justify  tliem  to-day. 

The  complainant  asserts  at  the  outset  that  this  diffei 
rate  cannot  be  justified  upon  the  score  of  a  corresponding  diffe^ 
ence  in  dbtance.     It  so  happens  that  the  shortest  distance  from 
Chicago  to  New  York,  Philadelphia  and  Baltimore  is  in  eveiy 
instance  by  the  Pennsylvania  lines,  being : 
To 

New  York, 013  mile*. 

Philadelphia, 822      " 


Merchandise  is  transported  from  Chicago  to  all  three  of  these 
cities  by  many  other  lines,  and  the  distances  by  these  lines  vary 
greatly.  It  is  not  deemed  essential,  however,  to  state  these  vari- 
ous distances,  in  the  view  we  have  taken  of  the  applicatioD  d 
distance  to  the  disposition  of  thh)  case. 
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One  thing  should,  however,  be  noted  in  this  connection.  The 
distances  above  given  are  from  CJiicago,  but  by  no  means  all  of 
the  traflSc  involved  moves  from  Chicago,  and  if  distance  were  to 
be  regarded  as  a  controlling  factor  and  these  differentials  were 
to  be  adjusted  upon  the  basis  of  distance,  it  would  be  necessary  to 
know  the  relative  distances  from  the  point  of  origin  of  the  traffic. 
Thus,  spring  wheat  is  raised  mainly  in  the  States  of  Wisconsin, 
Minnesota  and  the  two  Dakotas.  Now,  the  complainants  say 
that  this  section  is  naturally  tributary  to  New  York,  and  that  the 
spring  wheat  crop  is  properly  exported  through  that  port.  The 
corn  belt  lies  farther  south,  and  embraces  Indiana,  Illinois,  Mis- 
souri, Kansas,  Nebraska  and  Iowa.  This  territory,  the  advocates 
of  Baltimore  insist,  is  naturally  tributary  to  that  city,  so  that  the 
greater  amount  of  corn  exports  ought  properly  to  go  out  through 
that  port,  and  the  testimony  upon  the  part  of  Baltimore  tends  to 
show  that  it  is  the  effort  of  her  merchants  to  intercept  this  corn 
before  it  ever  reaches  Chicago  and  bring  it  to  Baltimore,  and 
that  this  effort  is  very  largely  successful. 

For  the  purpose  of  showing  the  point  of  origin  of  this  traffic 
as  bearing  upon  the  question  of  these  differentials,  a  statement 
prepared  under  the  direction  of  Mr.  George  K.  Blanchard,  com- 
missioner of  the  Joint  Traffic  Association,  was  introduced  by  the 
complainants.  Tliis  statement  shows  the  origin  of  east-bound 
dead  freiglit  wliicli  originates  at  and  west  of  the  trunk  line 
termini,  inclnding  both  all-rail  and  lake  and  rail  traffic,  and  which 
is  carried  to  the  eastern  termini  of  those  lines.  It  is  not  deemed 
material  to  encumber  this  finding  of  facts  with  that  statement. 
It  embraces  all  the  dead  freight,  and  not  merely  that  w^hich  is 
involved  in  this  proceeding.  This  fact  may,  however,  be  noted, 
that  the  origin  of  dead  freight  is  not  fixed  in  its  proportions,  but 
continually  varies  from  year  to  year. 

Tiiis  table  extends  from  1888  to  1896  inclusive.  From  it,  it 
appears  that  in  1888,  15.6  per  cent  of  such  freight  originated  at 
Chicago,  while  in  1896  only  10  per  cent  originated  there.  In 
ISSS,  2.7  per  cent  was  classified  as"  unknown  and  local,"  while  in 
1890  this  class  embraced  14.3  per  cent,  much  more  than  any  other 
one  class.  It  has  already  been  noted  that  in  this  table  the 
traffic  in  question  is  so  intermingled  with  other  traffic  that  no 
definite  information  is  furnished  as  to  it. 
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The  complainant  farther  insists  that  these  differentiak  cannot 
bo  justified  upon  the  basis  of.  cost  of  service.     No  direct  testi- 
mony was  introduced  upon  this  branch  of  the  case.     The  com- 
])lainant  showed  from  the  reports  of  the  Pennsylvania  Railroad 
< Company  that  the  cost  of  movement  of  all  freight  upon  its  lines 
in  the  year  1880  was  4.74  mills  per  ton  per  mile,  and  in  1895,  4 
mills  per  ton  per  mile.     Treating  this  as  the  cost  of  moving  the 
roni)n(xlities  in  question  it  would  have  cost  in  1880,  2.13  cents 
])cr  hundred  pounds  less  from  Chicago  to  Philadelphia  than  to 
New  York,  and  1.80  cents  less  per  hundred  pounds  in  1895;  in 
1^80,  2.60  cents  per  hundred  pounds  less  to  Baltimore  than  to 
Xew  York,  and  in   1895,  2.20  cents  less  per  hundred   pounds. 
Upon  this  basis,  therefore,  the  following  differentials  should  liave 
been  allowed  : 

1880  1895 

Philadelphia 2.18  eta.  1.8  eta. 

Baltimore 2.6      ••  2.2" 

^'o  computation  of  this  sort  can  be  of  any  value  without  know- 
ing whether  the  basis  of  the  computation  is  correct,  or,  in  otlier 
words,  whether  the  cost  of  moving  the  ^rain  is  as  assumed. 

In  this  connection  one  subject  which  was  much  discussed  in 
the  testimony  may  be  referred  to,  since,  if  it  has  any  force 
whatever,  it  is  as  bearing  upon  the  additional  cost  of  service. 
This  subject  is  that  of  lighterage  and  terminal  charges  at  the 
port  of  New  York. 

E.\port  grain  upon  arriving  at  any  of  these  seaports,  is  either 
placed  in  an  elevator  for  storage  or  transferred  directly  to  the 
vessel.  At  all  the  ports  except  New  York  the  mode  of  proceeding 
seems  to  be  to  transfer  the  grain  directly  from  the  car  to  the  el^ 
vator  upon  its  arrival,  and  from  the  elevator  to  the  vessel,  when 
it  is  desired,  the  vessel  being  brought  alongside  the  elevator  for 
the  purpose  of  receiving  the  grain. 

In  New  York,  upon  the  other  hand,  the  grain  is  put  in 
barges  and  towed  to  the  side  of  the  vessel,  where  it  is  transferred 
hy  a  floating  elevator  from  the  barge  to  the  vessel.  It  seenu 
sometimes  to  be  transferred  directly  from  the  car  to  the  baim 
but  in  the  great  niajority  of  cases  it  is  taken  into  the  elevator  in 
tiie  first  instance  and  from  the  elevator  spouted  into  a  bai^in 
exactly  the  same  way  that  it  would  bo  into  the  hold  of  the  vt 
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The  railroad  company  is  at  the  expense  of  towing  the  barge  to 
the  side  of  the  vessel,  where  the  owner  of  the  grain  receives  it  and 
transfers  it  at  his  expense  into  the  vessel.  There  was  considerable 
testimony  as  to  the  cost  to  the  railroad  company  of  lightering  grain ; 
that  is,  towing  the  barge  from  the  dock  to  the  side  of  the  vessel 
and  giving  it  the  four  days'  storage  to  which  it  was  entitled,  and 
this  testimony  is  not  altogether  harmonious. 

We  lind  that  the  expense  of  this  service  is  about  i  cent  a 
bushel.  It  costs  about  the  same  to  transfer  the  grain  directly 
from  the  cars  to  the  barge  as  it  does  to  transfer  it  into  the  eleva- 
tor and  thence  discharge  it  into  the  barges.  What  this  cost  is 
did  not  appear. 

By  the  agreement  of  April  5,  1877,  it  was  provided  that  the 
terminal  charges  for  the  storing  and  loading  of  grain  should  be 
the  same  at  all  the  ports,  and  this  charge  was  then  fixed  at  1^ 
cents  per  bushel,  which  has  been  the  charge  ever  since.  As  a 
rule  the  railroad  companies  own  the  elevators  in  Boston,  Phila> 
delpliia,  Baltimore  and  probably  at  Norfolk  and  Newport  News. 
When,  therefore,  the  carrier  transports  grain  from  Chicago  to 
Baltimore  and  puts  it  aboard  a  vessel  there,  it  receives  for  that 
entire  service  the  regular  freight  rate,  and  in  addition  the  termi- 
nal charge  of  1^  cents.  At  New  York  the  carrier  takes  the  grain 
into  its  elevator,  discharges  it  into  barges  and  then  tows  those 
barges  to  the  side  of  the  vessel,  receiving  therefor  merely  the 
freight  rate.  The  1^  cents  per  bushel  paid  for  elevating  at  New 
York  is  received  by  the  floating  elevator  company.  It  follows, 
tiierefore,  that  the  carrier  at  New  York  renders  for  nothing  the 
same  service  for  which  it  is  paid  IJ  cents  at  all  the  other  ports, 
and  in  addition  incurs  ligliterage  expenses  of  i  cent  per  bushel. 

The  intervenors  strermously  insisted  that  this  additional  burden 
under  which  the  carriers  rested  at  New  York  in  the  handling  of 
grain  for  export  justified  the  imposition  of  the  differential. 

It  is  indicated  above  that  grain  is  only  lightered  at  the  port  of 
New  York.  This  is  not  quite  the  fact.  Considerable  quantities 
are  lightered  at  Philadelphia,  just  how  much  did  not  appear,  and 
some  at  Boston.  In  these  cases,  as  at  New  York,  the  expense  of 
the  lighterage  is  borne  by  the  carrier. 

The  agreement  of  April  5,  1877,  by  which  these  differentials 
were  originally  fixed,  recognized  as  their  justification  the  fact  that 
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the  ocean  f reii^hts  to  EuroiKniii  markets  were  less  from  New  York 
than  from  Baltimore  and  JMiihuielphia,  and  that  the  inland  rates 
to  New  York  ought  to  be  correspondingly  higher  in  order  to 
equalize  the  through  rate.  The  Advisory  Commission  of  18?2 
found  this  same  condition  of  things  and  made  that,  in  some  meas- 
ure at  least,  a  reason  for  reconnnending  that  the  differentials  l)e 
not  disturbed.  The  complainant  says  that  whatever  the  condition 
may  have  been  in  1877,  or  whatever  it  may  have  been  in  ISSi 
at  the  present  time  ocean  freights  upon  grain,  flour  and  provisions 
are  substantially  the  same  from  all  the  ports. 

The  testimony  in  this  case  shows  that  grain  is  exported  in  two 
ways:  first,  by  full  cargo;  second,  by  berth  rate.  Tlie  ocean  car- 
riage is  said  to  be  by  full  cargo  when  the  ship  is  loaded  entirelj 
with  one  kind  of  merchandise  and  carries  no  other  freight  Ii 
did  not  appear  that  flour  or  provisions  were  ever  exported  in  fall 
cargo  lots,  although  that  may  be  rarely  done.  Grain,  especially 
corn,  is  frequently  exported  in  that  way.  Sometimes  the  ship 
taking  the  full  cargo  of  grain  comes  from  a  foreign  port  to  this 
country  in  ballast  entirely  for  that  purpose.  Oftener  it  arrive? 
here  loaded  or  partly  loaded  with  some  kind  of  merchandise 
and  seeks  a  return  load.  The  testimony  was  that  vessels  for 
full  cargo  business  could  be  chartered  at  practically  the  same 
price  to  load  at  either  New  York,  Baltimore,  Philadelphia,  Nor- 
folk or  Newport  News.  If  the  vessel  comes  to  the  Atlantic  cur.^i 
for  the  purpose  of  obtaining  and  carrying  away  a  cargo  of  com, 
it  is  difficult  to  see  any  reason  why  it  would  not  transport  tki 
com  at  the  same  price  per  bushel  from  either  of  these  ports. 
Nor  did  the  defendants  or  the  intervenors  seriously  contend  that 
this  was  not  ordinarily  the  case  in  full  cargo  business.  It  was  al- 
leged, however,  upon  the  part  of  the  intervenors  that  there  were 
certain  advantages  at  New  York  in  doing  a  fall  cargo  bnsinesE. 
and  upon  the  part  of  the  complainants  tliat  there  were  oertaiii 
advantages  at  the  other  ports  in  this  class  of  business. 

The  great  bulk  of  imports  land  at  New  York.  If  a  sliip  is  U 
New  York,  having  come  therewith  a  load  of  xnerchandifie,il 
naturally  prefers  to  take  its  return  cargo  at  that  point  ratliertba 
be  to  the  expense  of  proceeding  to  some  other  port.  The  testi- 
mony sliowed  that  it  would  proceed  to  any  of  the  other  ports 
from  New  York,  or  from  any  outport  to  any  other  Atlantic  oitf- 
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port  for  about  f  of  one  cent  per  bushel  in  the  freight  rate.  Since 
more  vessels  seeking  return  cargoes  are  consigned  to  New  York 
than  to  the  other  ports  this  would  perhaps  constitute  a  slight  ad- 
vantage in  favor  of  that  port. 

Upon  the  other  hand,  it  appears  that  what  are  called  the  port 
<;har'i:es  are  hi^icher  at  New  York  tlian  at  either  Baltimore  or 
Philadelphia.  Just  what  these  port  charges  consist  of  and  just 
liow  great  a  burden  tliey  are  did  not  appear,  but  it  costs  a  vessel 
more  by  some  degree  to  enter  and  load  at  the  port  of  New  York 
than  it  does  at  its  sister  ports,  and  to  that  extent  New  York  rests 
under  a  disadvantage  in  this  full  cargo  business. 

So,  also,  it  was  claimed  that  vessels  loading  at  Baltimore,  Nor- 
folk and  Newport  News  had  during  the  winter  months  a  certain 
advantage,  in  that  they  could  load  more  deeply  than  if  they 
cleared  from  Philadelphia  or  a  port  north.  It  seems  that  the  in- 
surance companies  require  that  the  vessel  shall  not  load  below  a 
certain  line,  which  is  fixed  by  the  Board  of  Trade  of  England. 
This  line  is  the  same  for  all  ports  during  the  summer  months,  but 
during  the  winter  months  vessels  are  permitted  to  load  deeper 
when  they  clear  from  ports  south  of  Philadelphia  than  when  they 
•clear  from  Philadelphia  or  a  port  north,  the  line  to  which 
they  are  permitted  to  load  in  case  of  the  latter  ports  being  known 
as  "  the  north  Atlantic  winter  load-line." 

It  did  not  appear  just  what  the  value  of  this  privilege  available 
at  the  southern  ports  was.  It  would,  of  course,  depend  upon  the 
size  of  tlie  vessel.  The  testimony  tended  to  show  that  with  the 
ordinary  tramp  steamer  which  engages  in  this  full  cargo  grain 
business,  the  diflFerence  would  be  from  $200  to  $600  a  cargo. 

Baltimore  and  Philadelphia  asserted  that  they  were  under  dis- 
advantages as  compared  with  New  York  in  the  matter  of  distance 
and  in  the  ease  with  which  a  ship  put  to  sea  from  these  respective 
ports.  Thus,  it  is  from  Baltimore  to  the  ocean  something  like 
150  miles,  and  after  the  ocean  is  reached,  somewhat  farther  to  the 
foreign  port.  In  the  case  of  Philadelphia  low  water  interferes 
-with  a  ready  passage  out  to  sea,  so  that  the  time  consumed  in 
waiting  for  a  proper  tide  is  from  ten  to  twenty-four  hours.  Now, 
while  this  is  not  a  serious  matter,  nevertheless,  it  does  constitute 
a  certain  disadvantage  in  case  of  these  two  portja,  which  Ls  not 
experienced  at  New  York. 
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Upon  tlie  whole  we  are  of  the  opinion  that,  so  far  as  the  full 
car<;o  business  is  concerned,  there  is  no  appreciable  difference  in 
cost,  and  no  appreciable  difference  in  the  ocean  rate  from  the 
three  ports,  New  York,  Baltimore  and  Philadelphia.  There 
mi^ht  be  exceptional  cases  or  exceptional  times  wiien  the  rate 
would  rule  a  trifle  lower  from  one  port  than  from  the  other,  but 
we  are  satisfied  that,  taking  the  whole  year  together,  or  a  succev 
sion  of  years,  the  expense  and  the  rate  must  be  substantially  tk- 
same. 

Nor  are  we  able  to  find  that  the  conditions  in  respect  to  full 
cAiTixo  ocean  rates  were  different  in  lS.s:>  tlian  tliev  are  to-dav. 

Merchandise  is  said  to  be  carried  at  i)erth  rates  wlien  it  doe? 
not  constitute  the  entire  freight  cargo  of  the  vessel,  but  onlv  h 
portion  of  it.  Regular  lines  of  steamships  ply  between  all  the 
ports  in  question  and  European  grain  markets.  Tliesesteamshipt 
sometimes  carry  passengers,  but  always  carry  freight,  and  tlieir 
cargoes  are  made  up  of  misceUaneous  articles.  Some  articles  are 
regarded  in  ocean  carriage,  as  well  as  in  carriage  by  rail,  as  of  a 
higher  class  than  others,  and  take  a  higher  rate,  although  there 
does  not  seem  to  be  the  same  difference  upon  the  ocean  as  upon 
the  railroad.  In  each  case,  however,  grain  is  regarded  as  one  of 
th(j  lowest  classes  of  freight,  and  bears  a  correspondingly  low 
freight  rate. 

The  testimony  showed  that  fluctuations  in  berth  rates  wen- 
very  great.  Taking  the  rate  on  wheat  for  aiL  illustration,  tin* 
rate  might  fluctuate  in  a  single  year  from  2  to  12  cents  per 
bushel.  This  variation  is  occasioned  by  the  law  of  demand  an«l 
supply.  The  regular  line  steamer  is  advertised  to  leave  at  a 
certain  date.  It  has  a  certain  amount  of  freiglit  space,  and  the 
ex})ense  of  running  the  steamer  is  practically  the  same  whether 
loaded  with  freight  or  not.  Indeed,  until  modern  construction 
provided  a  water  ballast,  it  was  necessary  to  have  a  certain 
amount  of  freight  for  ballast  in  order  to  navi^te  the  vessel. 
This  steamship,  as  the  time  for  sailing  approaches,  will  manifestlv 
K?ll  its  space  for  whatever  price  it  can  obtain.  It  follows,  there- 
fore, that  tiie  same  vessel  may  often  carry  freights  of  the  same 
kind  at  ditlen^nt  rates,  that  the  quoted  price  and  the  price  actually 
paid  may  hi*  entirely  ditTerent,  and  that  the  price  to-day  may  he 
no  indieation  of  tiie  price  a  week  hence.     The  intervenors  iiijiil 
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that  while  New  York  may  not  have  any  advantage  in  the  matter 
of  cargo  rates,  it  has  an  enormous  advantage  in  the  matter  of 
berth  rates,  and  several  reasons  for  this  are  shown. 

In  the  first  place  New  York  has  a  great  many  more  lines  than 
either  Boston,  Baltimore  or  Philadelphia,  indeed  a  great  many 
more  than  all  three  of  these  cities  t^ken  together.  These  lines 
reach  many  foreign  ports  at  which  American  grain  is  bought 
which  cannot  be  reached  from  the  "outports"  so-called.  Steam- 
ers sail  much  more  frequently  from  New  York  to  all  foreign 
markets  than  from  either  Baltimore  or  Philadelphia.  The  result 
is  that  New  York  offers  much  better  facilities  in  the  way  of  ocean 
transportation  than  do  any  of  the  outports.  These  addi- 
tional facilities  attract,  first  of  all,  the  higher  classes  of  freight, 
but  when  that  freight  is  absorbed  the  residuum  of  the  berth 
space  which  is  available  for  the  transportation  of  lower 
grades  of  freight,  of  which  grain  is  the  principal  one,  is  al- 
ways large,  so  that  there  are  usually  offerings  of  berth  space 
in  New  York  much  in  excess  of  those  at  any  other,  or  at  all 
other  ports  for  the  transportation  of  grain.  That  is,  not  only 
can  grain  be  exported  from  New  York  by  berth  rate  to  many 
ports  not  available  to  Baltimore  and  Philadelphia,  bnt  it  can 
usually  be  transported  at  lower  rates  than  can  be  had  at  either  of 
these  cities.  Still  another  advantage  is  that  at  New  York  cargoes 
of  different  commodities  can  be  more  easily  made  up  than  at  the 
outports  for  the  reason  that  the  offerings  of  freight  at  New  York 
for  a  particular  place  are  much  larger.  As  already  indicated,  the 
great  bulk  of  berth  rate  business  is  done  by  regular  line  steamers, 
hut  considerable  business  of  that  sort  is  done  by  steamships  sail- 
ing at  irregular  intervals  whenever  a  load  can  be  obtained.  These 
vessels  take  various  kinds  of  commodities  but  usually  require 
them  to  be  consigned  to  the  same  port.  It  is  evident  that  in  New 
York  a  steamer  of  this  kind  would  be  able  to  obtain  a  cargo  for 
H  particular  foreign  port  much  more  readily  than  at  either  Balti- 
more or  Philadelphia,  since,  as  will  be  seen  hereafter,  the  great 
bulk  of  our  exports,  other  than  grain  and  flour,  move  out  through 
the  port  of  New  York. 

A  great  deal  of  testimony  was  introduced,  both  by  the  com- 
plainant and  by  the  intervenors,  as  to  relative  berth  rates  from 
the  four  ports,  Boston,  New  York,    Baltimore  and  Philadelphia. 
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Tlie  complainant  introduced  three  tables,  showing  the  average 
<iuoted  rates  in  cents  per  bushel  on  wheat  frona  these  four  ports, 
covering  the  years  1882  to  1896,  inclusive.  The  first  table  is 
from  December  Ist  to  April  30th,  that  being  the  season  when  tlie 
canal  is  closed ;  the  second  from  May  1st  to  November  30th,  that 
being  the  canal  season ;  and  the  third  table  covering  the  entire 
calendar  year.  These  tables  are  given  below,  and  are  numbered 
Tables  No.  1,  No.  2  and  No.  3:      • 


Table  No.  1. 

Average  Ocean  FREioirrs^  Quoted  on  Wheat  from  the  undermentioDed 
ports  to  Liverpool,  for  the  Non-Canal  Season. 

December  Ut  to  April  SOth. 


1 
New  York. 
Non-Canal  Season. 

!     Per  60  lbs. 

Boston. 
Per  60  lbs. 

Philadelphia. 
Per  60  Ibfl. 

BaUinioi& 
PerWIbt. 

1881-82 

cents. 
♦(5 

lU 

H 

n 

21 
5^ 
4i 
4| 
5* 

cents. 

8i 

4i 

6 

4 

6i 

SI 

4i 

61 

2i 

4| 

3f 

4i 

6i 

CCDtfi. 

12i 
6f 

♦4i 

6i 
51 
5 

6i 

ccn(a. 
12* 

n 
n 

10 

1^82-88 

188.J-84 

1884-8.1 

188")-8<i 

188(>-87 

1887-88 

18s8-8!» 

l8Hl»-;.() 

10* 
6i 
8» 
4* 
«i 
ft* 
5* 

s* 

1SJ)()-01 

181)1-'J2 

18t>i--U.{ 

18:<8-1M 

\m\-'3'i 

18J)r)-9(> 

189()-y7 

♦January  Ist  to  April  30lh  only, 
f  January  1st  to  March  3 Ist  only. 
X  Reduced  from  sterling  quotations  on  the  hasis  of  Id.  =8  oenti^ 
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Table  No.  2. 

(Ltuuoe  Ocbab  FiiRioHTBf  Quoted  on  Whrat  from  the  nndermeDUotied 

porta  to  Liverpool,  for  th«  Camal  Season. 

JUag  Ut  U>  Sottmbtf  30th. 


1W8 
1HN4. 

18HG 
J807. 
18-4S 
IhSB. 

lew 

IMl. 

18U3. 

1BV4. 


New  Yor 


BoBloD.         Pbtladolpbla. 
Per  BO  Iba. 


Baltimore. 


•.Iiilf  Ist  to  November  80lh  only, 

t  Reduced  from  sterling  quotatloos  od  the  huts  of  ld.=:8  cents. 


Annual  AvLitAOB  Ocean  FREraimt  Quoted  oh  Wheat  from  the  under- 
meotioaed  pom  to  Livrkpooi.  for  the  Calendau  Year. 


iwa. 

18WS. 
!»■•« 

IKtK) 

mi;i. 


lerllngquotklloDS  oo  the  basis  of  ]d.=2ceDt«. 
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We  do  not  regard  these  tables  as  altogether  reliable,  although 
they  are  probably  the  best  tliat  could  be  f  ornished  under  the  cir- 
cumstances. In  most  instances  they  represent  the  quoted  rate; 
in  some,  particularly  in  case  of  Mew  York,  they  stand  for  actual 
engagements,  and  show  the  price  actually  paid.  It  has  already 
been  suggested  that  the  quoted  price  and  the  actual  price  often 
vary  considerably.  No  data  at  all  are  available  apparently  in 
case  of  Philadelphia  until  the  year  1893,  and  those  from  Balti- 
more are  extremely  unreliable. 

We  are  inclined  to  think,  taking  the  whole  testimony  in  the 
case  together,  that  it  fairly  appears  that  there  is,  as  a  rule,  between 
Boston  and  New  York  a  difference  in  the  berth  rate  upon  grain 
in  favor  of  Boston,  and  that  this  difference  amounts  at  the  present 
time  to  something  in  the  vicinity  of  1  cent  per  hundred  pounds; 
that  there  is  a  difference  in  favor  of  New  York  between  New 
York  and  Piiiladelphia  which  amounts,  perhaps,  to  from  IJ  to  8 
cents  per  hundred  pounds;  and  that  about  the  same  difference 
exists  against  Baltimore.     Wc  are  unable  to  find  that  there  is  anv 
appreciable  difference  in  the  ocean  berth  rate  from  Baltimore  and 
Philadelphia.     We  are  inclined  to  think  also  that  since  1882  this 
difference  between  New  York  and  the  outports  has  been  gradn- 
ally  diminishing.     The  rates  from  Boston  differed  from  those  in 
New  York  mther  more  in  1882  than  to-day,  and  the  same  thing 
appears  to  have  been  true  of  Baltimore  and  Philadelphia.    From 
the  very  nature  of  the  case,  however,  no  definite  finding  in  this 
respect  can  be  made. 

It  did  not  appear  why  the  rate  at  Boston  should  be  lower  than 
at  New  York,  save  that  the  dockage  expenses  and  other  port 
charges  were  somewhat  less  at  the  former  port.  The  Boston  steam- 
ers are  inferior  in  speed  and  in  capacity  to  New  York  steamen 

No  testimony  was  introduced  showing  exactly  what  cargo  rates 
had  been  at  any  time  or  during  any  period.  It  appeared  gene^ 
ally  that  they  were  ordinarily  higher  and  much  more  stable  than 
berth  rates,  and  that  a  cargo  business  could  not  be  done  until  the 
berth  space  had  been  exhausted  or  until  the  berth  rate  had  risen 
to  a  point  above  the  average. 

We  have  no  information  from  which  it  can  be  stated  what  the 
relative  amount  of  cargo  and  berth  businesB  in  grain  has  been&r 
any  length  of  time  since  1882. 
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With  the  exception  of  cargoes  from  New  York  to  a  particular 
point  which  is  hereafter  referred  to,  wheat  is  very  seldom  ex- 
ported by  the  cargo.  Cargo  busme^s  is  almost  entirely  confined 
to  com.  The  complainant  introduced  a  table  showing  the  relar 
tive  amount  of  berth  rate  and  cargo  exports  for  the  years  1895 
and  1896  in  wheat  and  in  com.  This  table  is  given  below,  and 
is  No.  4: 

Table  No.  4. 

(Where  steamers  carried  both  wheat  and  corn,  they  have  been  comited  ander 
each  head.) 

WHEAT. 


PORTS. 


New  York 

Boston  

Philadelphia... 

Baltimore .. 

Norfolk 

Newport  News. 


Totals 


New  York 

Boston  

Philadelphia 

Baltimore 

Norfolk 

Newport  News.. 

Totals 


Exports, 
Uushels. 


20.33ft,263 
4,810,384 
1.537,226 
3,977.261 
165.765 
1,185,400 


32,015,299 


19,626,817 
6,320,0S3 
8,307.413 
9.645.758 
3,545,363 
4.866.335 


1805. 

Carried  in  Grain 

Cargoes. 


Bushels. 


a 

u 


6,707,934 

"4"6V,i65 

"l65"765 
361,431 


33.0 
30.6 

lob'.o 

30.5 


7,696,295 

CORN. 


892,051 

'524"  81 8 
1.896.452 
incompl'i 
2.278.872 


46,311.769*5,592.193 


4.6 

15.9 
19.7 

40.8 


5 


o 


66 

"5 

"2 
6 


Exports, 
Bushels. 


18.476.263 
9,838.955 
4,863.886 
6.589.856 

"17;  827 


79 


10 

'5 

18 

22 


♦55 


39,786,287 


19.100,190 
5.893  209 
8.829.376 
26.382.182 
12.891,285 
10,876,625 


Carried  in  Grain 
Cargoes. 


Bushels. 


4.056,878 


2.831.017 
2,085,199 


8,973,094 


1.797.082 


u 


21.9 


58.2 
31.6 


9.4 


83,472,867 


4.947,789 

10,297,a59 

8,977,802 

5.042,104 

31,061.836 


56.0 
39  0 
69.6 
48.6 


c 
65 


29 
22 


106 


24 


46 
99 
81 
50 

800 


*  Exclusive  of  Norfolk  for  1895.  which  cannot  be  given  from  any  data  in  our 
possession. 


It  will  be  seen  from  an  examination  of  the  above  table  that  the 
exports  for  1896  were  somewhat  larger  in  wheat  and  almost  twice 
as  great  in  corn  as  in  1805 ;  that  what  may  be  called  the  excess 
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exports  of  1896  over  those  of  1895  went  mostly  by  cargo  ship- 
ments, and  that  these  excess  cargo  shipments  were  almost  entirely 
from  Philadelphia,  Baltimore,  Norfolk,  and  Newport  News.  The 
complainant  introduced  another  table  showing  the  number  of 
cargoes  of  corn  exported  from  New  York,  Philadelphia  and  Bal- 
timore for  the  years  1893  to  1896,  inclusive.  This  table  is  des- 
ignated as  No.  5  and  is  as  follows : 

Table  No.  5. 


New  York. 

Car(roc8. 

Cum. 

Philadelphia. 

CariToes. 

Corn. 

Baltimore. 

Canrcies. 

Com. 

Totals. 

GarROct. 

Com. 

1898 
1894 
1895 
189S 

1 
2 

7 
19 

11 
5 
7 

41 

7 
17 
18 

77 

10 

24 

27 

187 

Totals 

29 

cargoes. 

64 

cargoes. 

114 
cargoes. 

207 
cargoes. 

New  York  shipped  29  cargoes  com,  equal  to  14^. 
Philadelphia    "       64        '•        **  "        81jf. 

Baltimore        "     114       "        "         ••        ^. 


207  cargoes. 

From  this  it  appears  that  in  the  fonr  years  New  York  shipped 
29  cargoes;  Philadelphia,  64;  and  Baltimore,  114,  which  gives 
New  York  14  per  cent  of  the  entire  cargo  business  for  that  series 
of  years. 

Mr.  Neal,  a  witness  for  the  interveners,  testified  from  records 
in  his  possession  that  from  1878  to  1896  there  had  been  exported 
from  the  three  ports  in  all  1,357  full  cargoes  of  com,  and  tliat  of 
these  187  had  gone  from  New  York,  499  from  Philadelphia,  and 
671  from  Baltimore.  This,  too,  would  give  New  York  in  that 
series  of  years  just  14  per  cent  of  the  full  cargo  business. 

It  may  well  be  inquired  how,  in  view  of  tlie  differentials  and  in 
view  of  the  fact  that  full  cargo  rates  are  the  same  from  all  these 
ports,  New  York  manages  to  do  any  full  cargo  business.  It  ap- 
pears that  Boston  under  the  operation  of  the  same  condition  of 
tilings  does  not.  It  is  impossible  to  answer  this  question  with 
certainty.  New  York  has  much  the  largest  storage  capacity.  It 
has  a  corn  market  and  a  wheat  market,  and  stocks  of  com  and 
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wheat  are  carried  for  delivery.  The  result  is  that  a  full  cargo  can 
be  loaded  and  shipped  from  New  York  quicker  than  from  tlio 
other  ports,  and  very  often  cheaper,  as  the  price  fluctuates  upon 
the  Chicago  market. 

It  appears,  too,  with  reference  to  the  full  cargo  business  in 
wheat,  which  was  considerable  from  New  York  in  both  1 895  and 
1896,  that  most  of  it  consisted  of  cargoes  for  Lisbon,  Portugal. 
The  trade  at  that  point  requires  a  New  York  bill  of  lading,  and 
for  this  reason  shipments  to  fill  those  orders  are  made  from  New 
York,  although  the  same  grade  of  wheat  could,  perhaps,  be  ob- 
tained somewhat  more  cheaply  at  some  other  port 

The  complainant  claimed  that  if  the  object  of  these  differen- 
tials was  to  equalize  the  cost  of  exporting  grain  through  the  three 
ports,  then  the  cost  of  grain  in  Europe  should  be  the  same  by 
each  port,  whereas,  in  point  of  fact,  it  was  and  had  been  less 
through  the  outports  than  through  New  York. 

It  appeared  that  this  export  business  was  largely  done  by  grain 
brokers.  These  people  do  not  as  a  rule  own  the  grain  themselves 
nor  carry  stocks  from  which  their  orders  are  filled.  Upon  receiv- 
ing an  order,  they  go  into  the  market  and  fill  it  at  the  least  price 
possible.  They  sometimes  sell  the  grain  on  board  the  vessel  on 
this  side,  but  ordinarily  it  would  appear  that  their  price  includes 
a  delivery  in  Europe.  Agencies  are  often  maintained  by  them  in 
Cliicago,  and  it  appears  that  they  purchase  grain  to  fill  export 
orders  in  one  of  three  ways.  They  may  purchase  the  corn  in  the 
west,  paying  themselves  the  transportation  charges  to  the  sea- 
board and  so  across  the  water.  They  may  buy  the  grain  F.  O.  B. 
the  vessel  at  some  American  port.  This  embraces  all  the  charges 
which  are  necessary  to  deliver  the  grain  upon  the  vessel,  includ- 
ing the  freight  rate  and  the  terminal  charge;  or  they  may  pur- 
chase the  grain  what  is  called  C.  I.  F.  Europe.  These  three  let- 
ters signify  cost,  insurance  and  freight,  and  that  kind  of  a  contract 
calls  for  the  delivery  of  the  i^rain  in  Europe,  or  its  equivalent  in 
insurance  money  if  the  grain  is  lost.  It  appeared  that  these 
brokers  themselves  in  recent  times  had  almost  exclusively  confined 
their  operations  to  the  purchase  of  export  grain  either  F.  O.  B., 
at  the  Atlantic  seaboard  or  C.  I.  F.  Europe.  Although  their 
anjencies  still  continued  to  be  maintained  in  some  instances  in  the 
west,  little  or  no  business  was  transacted  through  them.     This 
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waa  for  the  reason  tljat  they  could  purchase  tlie  grain  F.  O.  B.  or 
C.  I.  F.  cheaper  than  they  could  buy  it  in  the  west  and  pay  the 
tmnsportutiou  charges  themselves. 

The  testimony  of  tliese  gentlemen  showed  that  tlie  price  of 
grain  F.  O.  B.  or  C,  I.  F.  was  not  at  all  times  the  same  through 
tlie  diSerent  ports.  Sometimes  it  could  be  exported  cheaper 
through  Baltiniore;  sometimes  through  Philadelphia;  and  some- 
times through  New  York;  hut,  on  the  whole,  the  preponderance 
of  this  testimony  was  that  in  the  year  1S96  prices  had  ruled 
cheaper  through  the  outports  than  through  New  York. 

We  attach  very  little  importance  to  this  testimony.  These 
brokers  have  no  stock  in  trade.  They  have  no  expensive  plant 
which  they  mnst  utiHze  at  a  particular  point.  While  for  the 
most  part  tiiey  reside  and  have  their  principal  place  of  business 
in  New  York,  they  can,  with  almost  equal  convenience  do  busi- 
ness through  any  one  of  tlie  tliree  ports.  It  was  conceded  by  all 
that  a  difference  in  cost  of  from  ^  to  i  of  a  cent  a  bushel  would 
divert  grain  from  one  port  to  the  other,  and  tliese  brokers  always 
know  what  grain  can  be  purchased  for  at  each  one  of  these  three 
ports.  The  conclusive  answer,  therefore,  to  the  inquiry,  through 
which  port  at  a  particular  time  was  the  price  of  grain  C.  I.  F. 
Europe  the  cheapest  is  found  in  observing  through  what  port 
grain  at  that  time  actaally  moved. 

Tlie  complainant  claimed  that  tlte  operation  of  these  differen- 
tials had  been  growing  more  and  more  burdensome  to  New  York 
ever  since  1S82,  and  that  matters  had  come  to  that  pass  that  they 
were  a  menace  to  the  commerce  of  that  port,  and  in  contirmation 
of  this  they  instituted  a  comparison  of  the  exports  of  the  commodi- 
ties in  question  through  the  different  ports  for  the  years  1895  and 
1896,  from  which  a  very  striking  falling  off  at  New  York  appears. 

The  interveners  replied  that  while  a  comparison  of  the  year 
1896  with  the  year  189.^  might  show  unfavorably  to  the  port  of 
New  York,  no  comparison  of  any  two  single  years  conld  be  a  fair 
test,  that  the  differences  in  those  two  years  were  no  greater  than 
might  be  observed  between  some  other  two  preceding  years  if 
properly  selected,  that  New  York  had  not  lost  absolutely  bat  only 
relatively,  and  that  the  loss  to  New  York  was  not  owing  to  any 
gain  by  Baltimore  and  Pliiladelpliia,  but  to  the  fact  that  Norfolk, 
Newport  News,  Galveston   and   New  Orleans  had  become  new 
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factors  in  the  export  sitnation,  owing  to  the  opening  up  and  im- 
provement of  new  lines  of  transportation  to  these  ports. 

As  bearing  upon  these  contending  claims  a  great  mass  of  statis- 
tics was  introduced  upon  both  sides.  All  of  this  matter  has  un- 
doubtedly some  bearing  upon  this  question.  Much  of  it  is  inter- 
esting, but  to  reproduce  it  all,  or  to  even  consider  it  all  in  any 
finding  of  fact,  giving  to  each  piece  of  testimony  its  due  weight, 
would  be  utterly  impossible.  We  reproduce  here  sufficient  of  the 
tables  introduced  by  the  respective  parties  to  show  what  their 
claims  were  and  the  nature  of  the  testimony  upon  which  they 
relied,  and  to  also  show  iu  a  general  way  the  actual  situation  at 
these  respective  ports. 

The  following  is  a  table  showing  the  total  receipts  and  the  total 
exports  of  flour,  wlieat  and  corn  in  bushels  at  New  York,  Boston, 
Philadelphia,  Baltimore,  Norfolk  and  Newport  News  for  the 
years  1873  to  1896,  inclusive.    It  is  marked  No.  6 ; 
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The  table  bdow,  marked  No.  7,  states  the  lehtiTe  proportioM 
of  the  total  reoeipts  of  flour  and  all  kinds  of  grain,  indndiag 
oats,  rye  and  barlej,  in  bnshelsi  indnding  reodpts  of  wheat,  aom, 
oats,  rye  and  barley,  at  the  four  named  Atlantio  porta  for  the 
years  1878  to  1898,  indosiye: 

Tablk  No.  7. 


Ihtrinir 

Mew  Yoik, 

Boaton« 
per  oent. 

Fldledelpliia* 

Belttmoieii 

Total 

yew 

peroent. 

per  eeotb 

per  oent 

pereeot; 

1878 

85.7 

10.0 

169 

17.4 

100 

1879 

68.7 

10.6 

16.4 

81.8 

100 

}»^ 

68.4 

11.8 

16.9 

ia9 

100 

1881 

66.4 

14.4 

11.9 

17.8 

100 

1889 

69.8 

15.7 

10.9 

14.1 

100 

1888 

66.1 

17.0 

10.9 

16.0 

100 

1884 

66.8 

17.6 

10.6 

15.6 

100 

1886 

68.1 

16.8 

11.6 

15.8 

100 

1888 

67.8 

16.8 

9.8 

16.6 

100 

1887 

66.6 

14  9 

11.5 

17.1 

100 

1888 

67.6 

16.5 

9.8 

16.1 

ICO 

1889 

64.9 

16.8 

9.6 

20.4 

100 

1890 

61.6 

18.8 

16.7 

19.6 

100 

1891 

69.7 

18.7 

11.6 

16.0 

100 

1899 

63.8 

18.1 

18.0 

17.7 

100 

1898 

64.6 

16.8 

18.0 

17.8 

lUO 

1891 

69.6 

16.6 

14.6 

16.8 

100 

18U5 

68.6 

16.6 

1S.9 

16.9 

100 

1HW 

60.1 

14.7 

18.1 

28.1 

100 

Average.... 

65.1 

14.6 

18.8 

17.4 

Below  is  given  the  same  table  with  the  addition  of  Norfolk 
and  Newport  News,  which  shows  the  extent  to  which  those  ports 
have  become  a  factor  in  the  situation  of  recent  years.  It  most 
be  remembered  that  the  exports  do  not  necessarily  correspond 
with  the  receipts.  There  is  at  New  York  for  example  an  enor- 
mous domestic  consumption,  while  at  Newport  News  there  is 
practically  none. 
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Table  No.  8. 


•Newport 

Tt 

During 

New  York, 

Boston, 

Philad'phio, 

Baltlmorei, 

•Norfolk, 

News, 

P 

year. 

percent. 

percent. 

percent. 

percent. 

percent. 

percent. 

ce 

1878... 

55.7 

10.0 

16.9 

17.8 

0.1 

1( 

1879... 

52.7 

10.6 

15.4 

21.2 

0.1 

••• 

n 

1880... 

53.8 

11.8 

15.9 

18.0 

0.1 

•.. 

V 

1881... 

56.8 

14.4 

11.0 

17.8 

0.1 

... 

1882... 

59.1 

15.6 

10.9 

14.1 

.•• 

0.8 

1883... 

55.8 

17.0 

10.0 

15.7 

0.2 

0.4 

1884... 

56.1 

17.4 

10.5 

15.6 

... 

0.5 

1885... 

57.8 

15.1 

11.5 

15.1 

... 

0.6 

1886... 

55.8 

15.0 

0.6 

16.2 

^  ^ 

2.5 

1887... 

55.7 

14.6 

11.4 

16.0 

0.2 

1.2 

1888... 

57.2 

16.4 

0.7 

16.0 

..  . 

0.7 

1889... 

54.5 

15.1 

0.5 

20.8 

••• 

0.6 

ji 

1890... 

50.6 

18.0 

15.4 

10.8 

... 

1.8 

Ji 

1891... 

57.4 

12.2 

11.2 

15.4 

0.0 

2.0 

ii 

1892... 

504 

11.7 

17.4 

17.1 

0.6 

2.8 

ji 

1898... 

52.7 

14.6 

12.5 

16.6 

0.4 

8.2 

1894... 

50.0 

15.7 

18  9 

15.5 

0.5 

4.4 

1 

1895... 

49.8 

15.6 

12.0 

15.7 

1.7 

6.8 

ji 

1896... 

44.7 

18.2 

11.7 

19.7 

4.1 

6.6 

j^i 

•Total  receipts  at  Norfolk  and  Newport  Newt  not  proounlileb  hanoe  the  qum 
exported  has  been  taken  as  the  quantity  received. 

A  statement  was  prepared  under  the  direction  of  Mr.  Blaj 
ard,  Commissioner  of  the  Joint  Traffic  Association,  showin.' 
tons  the  dead  freight  forwarded  by  the  defendants  to  the  p 
named  for  the  years  1888  to  1896,  inclusive.    From  that  state 
the  following  statement  is  taken,  showing  these  facts  with  ' 
ence  to  flour,  grain  and  mill  stuff,  provisions  and  lard,  anf 
showing  the  grand  total  of  all  kinds  of  freight.    This  ts 
designated  as  No.  9 : 
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Table  No.  9. 

FLOUR. 
Total  Tons  Fobwabdkd  bt  all  Roam  to 


m. 


8M. 
806. 


Btlto.* 


105,894 
25.818 
84,178 
26.285 
89.094 
88.580 
25,868 
82,126 
80.428 


Boston  ft 
Yloinltj. 


42,402 
21.850 
10.818 
21,857 
81.128 
47.284 
27.179 
88,101 
20,818 


H.York* 
VlQlnl^. 


62.487 
41,928 
87.884 
45.966 
57.982 
78.275 
54.299 
85,565 
82,048 


PhUa.* 
▼loiiittar. 


89.764 


25.144 
84.596 
40,861 
4*1,877 
25,958 
29.845 
81.420 


Norfolk, 

If*  Hows, 

Btohmond 


19,516 
18,888 
64.484 
78»207 


1888. 
1889. 
1800. 
1801. 


1808. 
1894. 
1805. 
1806. 


1888. 
1889. 
1890. 
1891. 
1892. 
1898. 
1894. 
1895. 
1896. 


1888. 
1889. 
1890. 
1891. 
I»t92. 
1898. 
1894. 
18tf5. 
1896. 


GRAIN  AND  MILL  8TUPF. 


121.116 

179,078 

140.578 

186.167 

185.717 

175,200 

96,008 

169.151 

148.411 

149,268 

106.184 

211.727 

148.992 

228,426 

129.158 

861.949 

260.127 

865,172 

844.158 
819,292 
450,705 
457.912 
476,696 
415.450 
802,858 
410.488 
510,491 


155,528 
167,424 
889,928 
281,880 


227,806 
280,179 
288,788 
172.876 


PROVISIONS  AND  LARD. 


29.506 
45.177 
74.748 
61.857 
55.867 
58.468 
70.140 
77.172 
74,862 


49,628 
68.818 
84.818 
55,681 
52.758 
60.128 
78.075 
104,861 
101,918 


180.744 
206,478 
217.292 
158.440 
151,419 
188.551 
286.996 
297,255 
201.858 


47.900 
49.260 
55.825 
48.751 
51.788 
51,682 
58.982 
52.215 
57.424 


GRAND  TOTAL. 


849.695 
841,150 
441,786 
806.965 
890.515 
358.568 
876.240 
880.496 
497.561 


881.287 
854.227 
412.598 
859.997 
870.169 
496.859 
588.067 
748,900 
751,986 


792.647 

898.706 

1.021.768 

956.948 

969.182 

1.086.996 

1.028.872 

1.290.876 

1.293,668 


887.828 
410,884 
666,845 

451.848 
497,469 
466,719 
487,000 
4i4,8a 


81,028 

85,510 

87.606 

161,566 


15.574 
15,476 
20,054 
46.244 


81,806 

81,215 

140,768 

828,028 


The  complainant  introdnced  a  statement  showing  the  number 
and  tonnage  of  yessels  in  the  foreign  trade  which  entered  at  and 
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cleared  from  the  ports  named  during  each  year  from  1882  to  1896^ 
inclusive.    The  following  are  for  the  years  1882, 1886  and  1896: 

Table  No.  10. 

1882. 


No. 
Entered. 

Tonnage. 

No. 
Cleared. 

Toanaffe. 

New  York 

6,525 

8,018 

1.818 

915 

58 

7.860.848 

1,416.281 

1,055  961 

852  575 

61,728 

6.180 

2  950 

1.156 

856 

140 

7.268,174 

Boston 

l,8aM78 

Philadelphia 

969.168 

Baltimore 

Norfolk 

802.627 
187,106 

Newport  News 

1886. 


New  York  .... 

Boston 

Philadelphia  .. 

Baltimore 

Norfolk 

Newport  News 


6.558,988 
1.184.108 
1.155  066 
1621.470 
.  66,488 
^  28.712 


5.160 

2.498 

1,018 

026 

158 

199 


5.888.885 
1,018.921 
895.486 
607.868 
145.092 
224.666 


1896. 


New  York 

Boston 

Philadelphia.. 

Baltimore . 

Noriolk 

Newport  News 


6,911.782 
1.757  291 
1,421  081 

895.098 
68.095 

169.719 


6.552.614 
1.528.096 
1.214.688 
1,067,548 
208,0)8 
607.965 


The  years  1882  and  1896  were  selected  by  the  complainant  in] 
its  brief  for  comparison.  Of  all  the  years  between  1882  and] 
1896  the  tonnage  at  New  York  was  the  largest  in  1882  and] 
the  smallest  in  1886.  These  three  years  give  a  fair  idea  of  the 
way  in  which'^the  tonnage  has  averaged,  and  the  entire  statementj 
need  not  be  reproduced. 

The  interveners  upon  the  part  of  Baltimore  and  Philadelphia] 
also  introduced  various  tables  sliowing  the  movement  of  the 
cles  embraced  in  this  proceeding  from  all  ports  upon  the  Atl« 
tic  coast  lis  well  as  from  these  ports  in  controversy. 

Table  No.  1 1  shows  the  total  export  of  wheat,  com  and 
from  tlie  j)orts  named  for  the  years  1878  to  1896  inclusive  an! 
the  percentage  of  the  whole  for  each  port  and  also  for  each  coi 
modity.     It  will  be  noticed  that  this  table  includes  all  tlie  Atli 
tic  and  (rulf  ports  and  also  the  port  of  Montreal 
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The  complainant  claims  that  the  exportation  of  oats  for  the 
jear  1896  was  abnormally  large,  and  a  very  considerable  part  of 
the  total  export  seems  to  have  gone  out  through  the  port  of  New 
York,  so  that  the  percentage  in  favor  of  New  York  is  consider- 
ably larger,  if  the  three  grains  are  considered,  than  it  is  if  merely 
wheat  and  com  are  taken  into  account.  Considering  only  wheat 
and  com  the  percentage  of  New  York  for  the  year  1896  would 
be  22.7,  wliile  that  for  the  other  ports  remains  substantially  the 
same.  The  differential,  however,  applies  on  oats  as  well  as  other 
grains,  and  we  can  see  no  reason  why  all  grain  should  not  be  con- 
sidered in  the  tabulation  of  these  statistics. 

Table  No.  12  shows  the  exports  of  wheat,  corn  and  oats  from 
the  Atlantic  ports  named  for  the  years  1878  to  1896  inclusive, 
with  the  percentage  from  each  of  these  ports.  This  is  similar  to 
Table  No.  11,  except  that  the  ports  of  Montreal,  New  Orleans 
and  Galveston  are  omitted. 
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Table  No.  13  is  a  recapitulation  of  the  average  percentages  for 
tbese  different  ports  for  the  periods  named : 


Table  No.  13. 


Recaptfulation. 


Ports. 

Summary  of  Fercbntaobs 

1878  to  1881 
(iDclusive) 

1882  to  1896 
(iDcIiisive) 

1882  to  1896 
(iQclusive) 

Portlaod 

51.7(5^ 

15.l:t^ 

25.05^ 

Ab% 

1.08ji 

BAS% 
5«.UOj{ 

io.».->j< 

22. 95;^ 
8.08^ 

1  0\% 

Bf  iftton ....... 

8.5Hjt 

New  York 

Phllartelpliia 

Baltimore 

Norfolk 

61.16^ 
lO.Ttfjf 
2».20^ 

Newport  News  ... 

S.7b% 

lOO.OOjJ 

lOO.OOjt 

lOO.OOjt 

Table  No.  14  shows  the  exports  of  wheat,  corn  and  oats  from 
Boston,  New  York,  Philadelphia  and  Baltimore  from  1878  to 
1896,  inclusive,  top^uther  with  the  percenta<i:es,  in  each  case,  of  the 
total  shipments  from  these  four  ports.  Table  No.  15  shows  the 
vrJue  of  all  exports  from  Boston,  New  York,  Philadelphia,  Balti- 
more, Norfolk  and  Newport  News  for  the  years  1878  to  1896, 
together  with  the  percentage  of  ear^h  port  to  the  whole.  These 
tables  follow : 
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Table  No.  16  shows  the  total  exports  of  provisions,  including 
beef,  canned,  salted  and  fresh ;  bacon,  hams,  pork,  lard,  mutton 


1  years  ending  June  30th,  1878,  to  June  30,  1896,  inclusive. 


188.3. 


Per 
cent. 

7.69 

67.45 

13.18 

9.08 

2.60 


Dollars. 


38,642,516 
334,718,227 
61,378,633 
45,041,634 
14,797,181 


Per 
cent. 

7.81 

67.68 

12.41 

9.11 

2.99 


1886. 


Dollars. 


33,719,861 
304,490,611 
53,428,513 
35,844,829 
11,656,137 


Per 
cent. 

7.68 

69.34 

12.17 

8.16 

2.65 


1887. 


Dollars. 


35,361,876 
306,842,375 
57,775,156 
51,601,118 
15,310,247 


Per 
cent. 

7.57 
65.72 
12.38 
11.05 

3.28 


181)5. 

1896. 

Per 
cent. 

Dollars. 

Per 

cent. 

Dollars. 

Per 
cent. 

6.88 

38,345,070 

7.31 

43,861,275 

7.68 

1 

1  61.37 

317,094,574 

60.62 

344,355,492 

60.34 

14.15 

85,035,218 

16.21 

94,638,178 

16.58 

13.38 

61,984,218 

11.80 

66,363,27^1 

11.63 

1.77 

7,792,572 

1.49 

6,761,484 

1.19 

2.45 

13,469,541 

2.57 

14,755,676 

2.58 

1800. 


7   Inters.  (  om 


42 


»l»C»00,VOO 
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NORFOLK. 

1893 298.507  11ml 

1893 1.293  250    •« 

1894 116.800  •• 

1895 163.500  •• 

1896 187,800  '« 

Table  No.  17  shows  the  exports  of  flour  in  barrels  from  Boston, 
New  York,  Philadelpliia,  and  Baltimore  for  the  years  1886  to 
1896,  inclusive : 

Table  No.  17. 


Tear. 

Boston. 

New  York. 

Philadblphia. 

Baltuiorb. 

1886. 

2,088,733 

3.466.843 

386  162 

1.662.503 

1887. 

2,0.')8.331 

4.481.100 

608,0513 

8.081.246 

1888. 

1.493  460 

8.8i0  274 

610  439 

2.417,874 

1889. 

l,22i.851 

3,710.565 

554.870 

2.832.805 

1890. 

1.289.297 

8.698.598 

884.480 

2.624.283 

Ib91. 

1,558.673 

4.128.860 

1,156  842 

2.703.715 

1893. 

2,090.720 

6.084  260 

1.848  647 

8,661.628 

1893. 

1.855,471 

6,047.981 

1.376.484 

8,881.374 

1894. 

2.103,422 

6.293. 106 

1,277.767 

2,948.562 

1895. 

1.438.157 

4.516.145 

903,122 

2.539  981 

1896. 

1,457.526 

4,817.489 

654.126 

8.065.845 

Table  No.  18  gives  the  total  valne  of  imports  of  all  kinds  at 
Boston,  New  York,  Philadelphia,  Baltimore  and  Norfolk,  for  the 
years  1878  to  1896,  inclusive,  together  with  the  percentages  of  the 
total  for  each  port; 
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We  have  eansed  to  be  compiled  from  the  government  records 
the  following  table,  marked  No.  19,  showing  the  total  vahie  of 
all  imports  and  exports  through  the  Atlantic  and  Gulf  porta  for 
the  j-ears  1895,  1896,  and  1807,  together  with  the  percentage  of 
each  port  to  the  entire  group  for  the  year  1897,  and  also  the  ])er- 
contage  of  each  port  to  the  total  imports  and  esporta  of  the 
United  States  for  the  same  year : 

Tabi.k  No.  19. 
IMPORTS. 


POBTa. 

lat. 

UM. 

18BI. 

?iS^. 

P.  ct. 

Group. 

DiiHlon 

$H6S6fl,lie 
«7,74i.ia8 
48,803,670 
18,200.700 

ztie.aao 

1,033.846 

18,881.507 
tiOU,6T6 

$79.17S,8B4 
43.MI  1,83a 

lB.^';o,08o 

310,850 

1.181.U-J8 

13.471,14! 

HOa.770 

$d0,178  419 
460.003,5HU 
48.072.672 

n,37im 
lai.Ms 

1.169,815 

ia.618.737 
77H.101 

11.80 
63  85 
8.29 
1.4& 
.08 
15 
2.17 
.10 

I'lillmlelpUU 

Bnliimnre 

7.41 

1.7S 

New  |i..rl  News 

Nt-'wOrleBns 

,18 
2  57 

1648,914,865 

84.87 

Bnalnn 

New  York 

«8S,50.'i.lU6 
3i5,S80.0fl'2 
Sfi,04)l,09a 
6I.S38,eUI 
7.792,573 
18,469.641 

e3,4ia.B«2 

41,8CH.851 

«9.'i.8SI,004 

354,374,941 
89  567,376 

66,398,905 
6.761.484 
14.850.117 
80.a86,7&l 
86,397,091 

1100,857,281 
391,679,907 
47,805,273 
85.093.651 
18581.582 
a2.lOU.a75 
101,494.130 
68,198,174 

9.00 
37.37 
4.51 
B.15 
1.77 
2.10 
0.66 
5-54 

13. 3S 

Newport  News 

2.68 

GkkesloD 

78.60 

The  complainant  contends  that  an  inspection  of  all  these 
statistics  shows  that  since  1883  the  export  business  in  grain  aud 
provisions  has  been  gradually  leaving  the  port  of  New  York  and 
that  this  is  especialty  marked  in  tlie  year  1896.  la  explanation  of 
this  last  named  fact,  it  further  contends  that  during  most  of  the 
time  the  differentials,  while  existing  nominally,  have  not  in 
reality  been  maintained,  but  that  beginning  with  1996,  they  were 
rigorously  maintained  and  that  for  that  reason  the  reault  in  1896 
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b  a  fair  test  of  what  the  differentials  will  do,  and  oondnsiydy 
demonstrates  their  unfairness. 

Several  witnesses  were  introduced  who  testified  that  rates 
generally  were  not  maintained,  and  that  probably  means  that  the 
differentials  were  not  maintained.  For  the  parpose  of  showing, 
however,  that  they  were  maintained  in  1896,  the  complainants  in- 
trodaced  George  R  Blanchard,  commissioner  of  the  Joint  Traffic 
Association,  who  testified,  in  sabstance,  that  after  the  taking  effed 
of  the  Joint  Traffic  Association  agreement,  on  the  1st  of  January, 
1896,  ratep  were  better  maintained  than  they  had  been  at  any  tima 
for  a  long  period  except  for  something  like  a  year  or  a  year  and  a 
half  after  the  Act  to  Kegnlate  Commerce  went  into  effect,  which 
was  April  1, 1887.  Mr.  Dlancliard  did  not  profess  to  say  that  at  the 
time  of  the  giving  of  his  testimony,  about  March  16^  1897,  rates 
were  being  maintained,  nor  did  he  distinctly  state  how  long  they 
had  been  maintained,  nor  the  extent  to  which  they  had  been  main- 
tained^ but  simply  gave  his  impression  in  general  that  they  were 
better  observed  in  1896  than  at  any  other  period,  except  a 
year  or  thereabouts  immediately  following  the  enactment  of  the 
Interstate  Oomraerce  Law. 

There  is  no  testimony  in  this  case,  and  we  have  no  information 
from  which  we  can  form  even  a  reasonable  conjecture  as  to  the 
extent  to  wliich  these  differentials  have  been  on  the  whole  ignored 
from  1SS2  down.  It  seems  to  be  tacitly  admitted  that  they  have 
been  to  some  extent,  some  witnesses  thought  to  a  great  extent 
The  testimony  upon  this  subject  was  only  fragmentary.  It 
applied  to  no  definite  time  and  it  gave  no  definite  figures.  It 
was  simply  an  impression.  There  was,  however,  testimony  in  the 
case  which  tended  to  show  that  during  the  year  1896  and  in  the 
early  part  of  the  year  18D7  these  rates  were  not  maintahied. 
Witnesses  testified  that  corn  F.  O.  B.  the  vessel  could  be  and  had 
been  bought  at  Baltimore  and  Philadelphia  for  between  3  and  4 
cents  a  bushel  less  than  it  could  be  bought  for  in  New  York. 
Otiier  witnesses  testified  that  at  times  corn  could  be  purcliased  F. 
O.  B.  New  York  cheaper  than  it  could  be  at  the  outports.  Tlie 
differential  is  2  cents  per  hundred  in  favor  of  Philadelphia  and 
8  cents  in  favor  of  Baltimore.  This  would,  roughly  speaking, 
amount  to  1  cent  a  bushel  on  corn  to  Philadelphia  and  1^  cents 
a  bushel  to  Baltimore.    The  differential,  therefore,  would  not 
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account  for  t!ie  difference  in  price  between  those  ports  sad  New 
York,  Dor  would  anything  else  acconnt  for  it,  except  the  fact  that 
a  better  freight  rate  was  obtained  to  those  ports  for  the  time 
being.  The  fact  that  export  dealers,  having  houses  in  Cliicago 
where  they  could  buy  the  corn  and  pay  their  own  transportation 
charges  and  where  in  past  years  they  had  to  a  very  considerable 
extent  transacted  this  businese,  did  not  during  the  year  1896  buy 
corn  there  at  all,  because  they  found  it  cheaper  to  buy  it  upon 
the  seaboard,  indicates  that  the  rate  charged  was  not  the  open 
imd  published  rate,  but  that  the  persons  of  whom  they  purcliased 
corn  at  the  seaboard  onjoyed  certain  advantages  in  the  way  of 
transportation  facilities  which  they  did  not  enjoy.  The  Joint 
Traffic  Association  was  formed  for  tlie  purpose  among  others,  of 
maintaining  the  published  rates,  and  the  members  of  that  asso- 
ciation undoubtedly  entered  upon  the  execution  of  that  agree- 
ment with  the  resolution  that  rates  shonid  be  maintained.  That, 
together  with  the  machinery  of  the  association,  undoubtedly 
resulted  in  the  better  maintenance  of  rates  for  a  time,  but  for  how 
long  a  time  it  is  altogether  impossible  to  say  from  any  testimony 
before  us.  There  is  nothing  in  this  case  upon  which  any  findinf^ 
of  value  as  to  the  maintenance  of  rates  at  one  time  and  their 
non-maintenance  at  another  time  can  be  based,  and  we  cannot 
imdertake  to  make  any  finding  of  that  sort. 

The  testimony  uprn  the  part  of  Baltimore  tended  to  show  that 
the  Baltimore  &  Ohio  Railroad  during  the  years  1893,  1894  and 
1895,  and  possibly  some  preceding  years,  was  so  crippled  finan- 
cially that  it  was  in  no  position  to  compete  actively  with  other 
lines  for  this  business,  but  that  in  1896,  owing  to  large  expendi- 
tures by  the  receivers,  it  did  become  able  to  enter  such  actice 
competition.  The  probability  would  seem  to  be  that  these 
different  lines  leading  from  the  west  to  the  seaboard  have  felt 
themselves  entitled  to  about  a  certain  part  of  tliis  business. 
When  they  have  been  able  to  obtain  that  at  the  tariff  rate  the 
tariff  rate  has  been  maintained.  When,  in  order  to  obtain  the 
business,  it  has  been  necessary  to  reduce  the  tariff  rate,  it  has  been 
reduced.  When  the  Baltimore  &  Ohio  Railroad  was  in  sliape  to 
do  the  business  it  got  the  business  to  do,  and  every  other  line  in 
the  same  way. 

The  complainant   alleged    that   New    York    enjoyed    certain 
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adYantagee  which  entitled  it  to  the  larger  share  of  this  export 
basiness.  The  interYenors  insisted  that  the  port  of  New  York 
labored  nnder  certain  disadYantagos.  Some  of  these  relatiYO 
advantages  and  disadvantages  have  been  referred  ta  New  York 
has  the  largest  and  most  accessible  harbor,  but,  apon  the  other 
hand,  its  port  charges  are  heavy.  Its  advantages  arising  from 
the  great  accnmalation  of  wealth  and  concentration  of  business  at 
that  point  need  not  be  referred  to  here.  They  are  matters  of 
common  notoriety,  and  the  extent  to  which  New  York  enjoys 
those  advantages  abnndantly  appears  from  tlie  tables  hereinbefore 
given.  There  are  certain  elements  which  may  be  peculiar  to  the 
handling  of  grain  and  which  perhaps  ought  to  be  especially 
referred  to. 

The  first  of  these  is  the  elevator  storage  capacity. 

That  of  the  four  ports  is,  in  bushels,  about  as  follows : 

New  York 80,076.000 

Boston 4,660.000 

PbJIaiielphla 8,026,000 

Baltimore 6,860,000 

Practically  all  the  storage  capacity  at  Boston,  Philadelphia  and 
Baltimore  is  owned  by  the  railroad  companies,  while  at  New  York 
private  companies  own  24,075,000  bushels.  This  great  storage 
capacity  in  and  around  New  York  enables  the  carrying  by  private 
parties  for  immediate  delivery  of  very  considerable  stocks  of 
grain,  and  the  testimony  showed  that  grain,  especially  wheat, 
was  so  carried  to  a  very  considerable  extent  New  York,  as 
already  said,  has  a  grain  market  of  its  own,  and  it  is  possible  to 
buy  there  at  almost  any  time  for  immediate  delivery.  The  great 
storage  capacity  at  New  York  also  permits  the  bringing  of  graiu 
during  the  canal  season  and  the  storing  of  it  against  the  time 
when  it  must  be  brought  in  upon  the  higher  all-rail  rates. 

The  canal  gives  New  York  another  advantage  to  the  benefit  of 
which  it  strenuously  insisted  it  was  entitled.  It  is  well  known 
that  grain  can  be  brought  via  the  Great  Lakes  and  the  Erie  Canal 
to  New  York  by  water,  and  that  the  cost  of  transportation  by  this 
means  has  heretofore  been  ordinarily  considerably  less  than  by 
rail.  The  comparative  water  and  rail  rates  from  1878  to  1896, 
inclusive,  appear  in  the  following  tables.  The  first  of  these, 
No.  20,  states  the  rates  per  bushel  by  lake  from  Chicago  to  BuSalo 
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and  by  canal  from  Buffalo  to  New  York  on  wheat  and  corn.  The 
second,  No.  21,  gives  a  combination  of  these  two  rates,  showing 
the  total  rate  per  bushel  by  water  from  Chicago  to  New  York. 
This  last  rate  is  exclusive  of  elevator  charges.  The  third  table, 
No.  22,  gives  the  average  rail  rate  for  the  same  period  from 
Chicago  to  New  York  by  the  bushel,  while  No.  23  states  the  same 
rates  by  the  hundred  pounds. 


Table  No.  20. 

Season  Aybbaobs  of  Lake  and  Canal  Freights  fbom  1878 

TO  1896,  inclusive. 


Season  1878  ... 

1879  .... 

1880  .... 
18S1  .... 

1882  .... 

1883  .... 

1884  .... 

1885  .... 
18J^0.... 

1887  .... 

1888  .... 

1889  .... 

1890  .... 

1891  .... 
**    1892 

1893  .... 

1894  .... 

1895  .... 


i« 


(( 


<< 


(( 


<( 


« 


41 


<< 


<< 


<l 


•  « 


*< 


II 


1896 


Chicago  to  Buffalo. 
Lake. 


Wheat,  flO  lbs. 

CC'IltR. 


Corn.  56  Ite. 
Cents. 


8.07 

4.74 

6.76 

8  44 

2.50 

8.41 

2.18 

2.02 

8.68 

4.18 

2.56 

2.51 

1.96 

2.38 

2.19 

1.66 

1.27 

1.92 

1.58 


2.85 

4  27 

584 

2.97 

2.29 

8.10 

1.94 

1.83 

3.42 

8.82 

2.32 

2.26 

1.69 

2.20 

1.94 

1.45 

1.18 

1.76 

1.42 


Buffalo  to  New  Tobk. 
Canal. 


Wheat,  00  lbs. 
Cents. 


Com.  56  lbs. 
Cents. 


6.08 

5.46 

6  86 

6.17 

6.51 

5.80 

4.75 

4.80 

5.89 

4  94 

4.96 

456 

4.13 

8.70 

8.85 

8  55 

5.08 

4.56 

4.88 

4.06 

8.87 

3.09 

4.38 

a9d 

8.89 

8.41 

8.58 

8.16 

8.42 

8.09 

4.65 

4.26 

8.17 

2.86 

2.19 

1.95 

8.71 

8.51 
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Table  No.  21. 

Season  Averages  of  Lake  and  Canal  Freights  from   1878 

to  1896,  inclusive. 


Chicago  to  New  York, 
VIA  Buffalo. 

Wheat,  60  lbs..        Corn,  M  Ita.. 
Cents.                 Cents. 

Season  1878 

9.15 
11.60 
12.27 
8.19 
7.89 
8.87 
6.81 
6.87 
8.71 
8.51 
6.93 
6.89 
5.85 
5.96 
5.61 
6.32 
4.44 
4.11 
5.29 

8  81 

••       1879 

10.44 

••       1880 

11.14 

1881 

7.26 

1882 

7.28 

*«       1883 

7.66 

1884 

6.64 

18S5 

5.38 

*•       1886 

798 

1887 

7.88 

««       1888 

6.41 

•♦        1889 

6.19 

1890 

6.10 

1891 

686 

"        1892 

5.03 

1.^98 

6.72 

*•       1894 

8.99 

*•       18115 

8.71 

1890 

4.98 

Table  No.  22. 
Statement  showing  the  average  rail  rate  on  wheat  and  com 
from  1878  to  1896,  inclusive.     Rates  in  cents  per  bushel. 


From  Chicago  to  New  York 
VIA  All  Rail. 

Year. 

Wheat. 

Corn. 

1878 

17.62 

17.H6 

19.65 

15  02 

14.66 

16.18 

13.57 

12.89 

15.09 

15.67 

14  71 

14.85 

14.89 

15. 

14.09 

14.74 

12.38 

12.17 

11.11 

16.44 

1879 

16.20 

1880 

18.84 

1881 

12  84 

18H2 

12.85 

1883 

15  10 

1884 - 

12.67 

1885 

12.08 

18^6 

14!  08 

1887 

14  68 

18H8 

1889 

18.78 
12.69 

1890 

11.86 

1891 

14. 

1892 

18  15 

1893 

13.75 

1894 

11.56 

1895 

11.36 

1896 

10.87 
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Table  No.  23. 

Statement  showing  the  average  rail  rate  on  wheat  and  com  from 
1878  to  1896,  inclusive.     Kates  in  cents  per  hundred  pounds. 


From  Chicago  to  New  York 
VIA  ALii  Rail. 

Year. 

Wheat. 

Com. 

1878 

29.36 

28.93 

82.75 

25.08 

24.48 

26.96 

22.62 

21.48 

25.15 

26.12 

24.52 

24.75 

23.99 

25. 

23.49 

24.56 

20  64 

20.29 

18.52 

29.36 

1870 

28.98 

18^0 

82.75 

1881 

22.92 

1882 

22.95 

1883 

26.96 

1884 

22.62 

188"). 

21.48 

1886 

25.15 

1887 

26.12 

1888..-. 

24.52 

1889 

22.66 

1890 

20.26 

1891 

2r,. 

lMr3 

28.49 

Ih93 

24.56 

1894 

20.64 

1895 

20.29 

1890.... 

18.52 

In  connection  with  the  subject  of  the  canal  and  canal  rates,  it 
is  proper  to  notice  the  testimony  of  Mr.  Depuy,  the  owner  of  a 
fleet  of  canal  boats,  who  asked  leave  to  appear  before  the  Com- 
mission in  tliis  matter. 

Mr.  Depuy  stated  that  the  elevator  charges  at  Buffalo  and  at 
New  York  were  a  most  serious  handicap  to  the  transportation  of 
grain  by  canal,  and  that  these  charges  were  to  a  very  considerable 
extent  illegal  and  excessive. 

The  statute  of  New  York  fixes  ^  of  a  cent  per  bushel  as  the 
charge  for  elevating  grain  in  that  State.  It  is  not  possible, 
however,  to  obtain  the  transfer  of  grain  at  Buffalo  from  a  lake 
vessel  to  a  canal  boat  for  that  price.  In  addition  to  the  f  of  a 
cent  a  charge  of  J  of  a  cent  for  storage  and  $1.65  per  thousand 
bushels  for  trimming  is  made.  Those  amount  upon  a  hundred 
thousand  bushels  to  $415.  The  legal  charge  for  rendering  that 
service,  according  to  the  claim  of  Mr.  Depuy,  would  be  $625, 
wliile  the  actual  charge  for  transferring  100,000  bushels  from  the 
vessel  to  the  canal  boat  is  $1,040. 

At  New  York,  the  grain  is  sometimes  stored  in  private  ware- 
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houses  and  sometimes  placed  directly  upon  the  vessel.  If 
storednot  to  exceed  ten  days  in  a  private  warehouse,  and  from 
thence  taken  and  put  into  the  vessel,  the  cost  per  100,000 
bushels,  according  to  Mr.  Depuy,  is  $1,81 2.50.  If  it  goes  directly 
from  the  canal  boat  into  the  vessel  the  cost  for  the  100,000 
bushels  is  $1,250,  which  is  the  cliarge  made  by  the  floating 
elevator  for  transferring  the  grain  from  the  canal  boat  to  the 
vessel.  Of  this  charge  Mr.  Depuy  says  that  $625  is  legal  and 
the  balance  illegal.  The  floating  elevator  charges  f  of  a  cent  for 
elevating,  i*  of  a  cent  for  trimming  and  ^  cent  per  bushel  for 
moving  the  elevator  from  place  to  place,  making  in  all  a  charge 
of  1^  cents  per  bushel  as  against  the  statutory  charge  of  f  of  a 
4^nt  per  bushel. 

The  terminal  charges,  therefore,  necessarily  incurred  in  taking 
100,000  bushels  of  grain  from  the  vessel  at  Buffalo  and  putting 
it  upon  the  vessel  at  New  York  are  $2,290,  of  which  Mr.  Depay 
says  $1,010  are  illegal. 

He  further  insisted  that  the  railroad  companies  themselves 
owned  the  elevators  at  Buffalo  and  made  from  their  operation  by 
transferring  canal  grain  at  this  price  a  very  large  sum,  insisting 
tliat  the  actual  cost  of  elevating  grain  did  not  exceed  ^  of  a 
•cent  per  bushel,  and  that  the  statutory  charge  of  f  of  a  cent 
per  bushel  was  2^  times  what  the  elevators  had  previously 
diarged  in  open  competition  before  the  elevator  trust  at  that 
place  was  formed. 

We  should  hardly  base  any  finding  of  fact  upon  this  testimony, 
nor  does  the  subject  seem  to  be  very  material  to  the  disposition 
of  this  case.  We  refer  to  it  as  an  item  of  some  importance  in 
determining  possibly  why  the  canal  brings  less  grain  to  New 
York  now  than  in  former  years.  The  average  rate  of  transpor- 
tation by  canal  from  Buffalo  to  New  York  in  the  year  1895  was 
about  2  cents  a  bushel,  so  that  the  terminal  charges  upon  100,000 
bushels  during  that  season  must  have  considerably  exceeded  the 
total  freight  money. 

It  was  contended  by  the  intervenors  that  the  system  of  grain 
inspection  at  New  York  worked  to  the  disadvantage  of  that  port. 
It  appeared  that  grain  which  graded  No.  2  at  Chicago  would 
take  the  same  gmde  at  Boston,  Philadelphia  or  Baltimore,  while 
at  New  York  it  might  grade  as  '^  Steamer,"  that  being  the  next 
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lower  qnality.  The  principal  difference  between  Steamer  Corn 
Hnd  No.  a  seemed  to  lie  tliat  tlio  former  was  somewhat  damper 
tljan  the  latter.  Tlie  elevators  at  the  port  of  New  York  in  the 
process  of  elevatin};  siibjeet  the  corn  to  a  blowing  operation  by 
which  it  ia  dried,  cooled  and  to  some  extent  relieved  of  foreign 
substances.  It  appeared  to  be  admitted  that  corn  which  graded 
in  as  Steamer  after  being  subjected  to  tliis  process  almost  invari- 
ably graded  out  for  export  as  No.  2.  It  did  not  appear  exactlj- 
what  the  difference  in  price  between  No.  3  and  Steamer  was.  It 
seemed  to  be  generally  understood  that  Steamer  Com  at  New 
York  was  available  for  export  as  No.  2,  after  being  treated  in  this 
manner,  and  the  price  maj  very  iilcely  have  lieen  affected  by  that 
undestanding.  At  times  there  was  a  difference  of  2  or  3  cents  a 
bofihel.  At  times  there  was  practically  no  difference,  and  the  rule 
seems  to  have  been  that  the  diffei'ence  was  slight — not  usually 
exceeding  1  cent  or  li  cents  a  bushel. 

Whether  this  worked  to  the  disadvantage  of  New  York  did 
not  clearly  appear.  It  did  seem  that  it  was  generally  underMood 
that  tlie  inspection  at  New  York  was  more  ri^d  upon  inward 
grain  than  at  other  ports,  so  that  the  seller  in  the  West  did  not 
always  obtain  at  that  port  the  grade  to  which  he  conceived  him- 
self entitled,  and  this  operated  to  render  New  York  unpopular  as 
a  market.  Upon  the  contrary,  if  the  merchants  at  New  York 
can  pay  for  Steamer  Corn  and  export  the  same  com  ae  No,  2, 
that  must  be  a  cousidcrable  advantage  to  them. 


CONCLL'SIOSB. 

The  questions  presented  by  tiiis  record  upon  the  foregoinsr 
facts  are  of  very  considerable  importance.  The  differentials  in 
ease  of  every  locality  except  Boston  apply  not  merely  upon 
freight  intended  for  export,  but  upon  all  tratHc  forwarded  to  these 
points.  In  order  to  abolish  the  differentials  it  would  be  necessary 
cither  to  raise  the  Baltimore  and  Phihtdelphia  rates,  or  to  reduce 
the  New  York  rate.  If  the  New  York  rate  were  to  be  reduced 
it  would  amount,  upon  all  the  traflnc  to  which  that  differential 
applies,  to  the  loss  of  nearly  $1,000,000  per  3'ear.  If  the  Balti- 
more rate  were  to  be  raised  to  the  basis  of  the  New  York  rate, 
that  would  add  about  the  same  amount  to  the  revenues  of  tlie 
lines  serving  localities  south  of  New  York,   and  in  each  case  thi»  J 
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wonld  mean  an  addition  to  or  a  snbtraction  from  the  net  revennea 
of  the  companies.  This  is  upon  the  assumption  that  the  volnme  of 
traffic  continues  the  same ;  but  the  purpose  of  a  differential  is  to  in- 
fluence the  flow  of  traffic  and  the  abolishing  of  Uiese  might  divert 
to  the  New  York  lines  such  quantities  of  freight  as  to  seriously 
deplete  the  revenues  of  tlie  southern  lines.  It  is,  therefore,  from 
the  standpoint  of  the  carriers^  a  most  delicate  matter  to  attempt 
to  modify  these  differentials,  and  this  is  suffldently  shown  by 
the  fierce  contests  which  resulted  in  the  adoption  of  those  now  in 
force. 

Upon  its  part  the  complainant  insists  that  some  relief  of  the 
kind  asked  for  is  of  vital  consequence  to  New  York.  In  1882  some- 
thing more  than  50  per  cent  of  all  the  wheat,  oom  and  oats 
exported  through  the  Atlantic  and  Oulf  ports  went  out  from  the 
port  of  New  York,  while  in  1896  this  per  cent  had  fallen  to  a 
little  more  than  25,  and  the  decline  from  1895  to  1896  was  sliown 
to  be  more  than  three  fourths  of  the  total  shrinkage.  Now,  the 
complainant  says  that  while  New  York  may  for  a  single  year,  or 
f  jr  two  or  three  years,  continue  to  hold  its  import  trade,  notwitli- 
standing  the  loss  of  its  exports,  eventually  imports  will  flow  in 
through  the  same  ports  from  which  exports  go  out,  and  that  it 
the  larger  part  of  grain  exports  are  diverted  by  these  differentials 
from  New  York,  the  result  will  eventually  be  the  loss  to  tliat 
city  of  a  correspoDding  amount  of  its  foreign  trade,  so  that  this 
condition  of  things  becomes  a  most  serious  menace  to  the  com- 
mcrce  of  that  port. 

Philadelphia  and  Baltimore,  upon  the  other  hand,  strenuously 
insist  that  to  abolish  these  differentials  would  take  from  them  the 
little  foreign  trade  which  they  are  now  enabled  to  obtain. 

It  should  be  noticed  in  the  outset  exactly  what  the  relation  of 
the  Commission  is  to  the  questions  presented.  It  seems  to  have 
been  more  or  less  assumed  upon  the  hearing  and  discussion  of  this 
matter  that  the  Commission  was  vested  with  authority  to  revise  the 
action  of  the  defendants  in  the  making  of  these  differentials,  and 
that  the  same  considerations  would  address  themselves  to  us  in 
passing  upon  their  correctness  that  the  defendants  ought  to  have 
considered  in  putting  them  in  force.  This  is  entirely  wrong.  Our 
function  is  not  that  of  the  Advisory  Commission  of  1882.  We 
are  not  discharging  the  duties  of  arbitrators  selected  to  determine 
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between  tlie  different  carriers  upon  the  fairueea  of  these  differ- 
entiiils.  Our  only  jurisdiction  is  to  inquire  whether  the  Act  to 
Hegulate  Commerce  has  been  violated.  That  law  does  not  seek 
to  interfere  with  the  business  operations  of  carriers  subject  to  its 
provisions  untU  those  operations  contravene  the  provisions  of  the 
Act  itself. 

Take  the  situation  presented  by  this  case.  Here  is  a  vast 
amount  of  freight  to  be  transported  from  the  West  to  the  Atlantic 
seaboard,  and  here  are  tliese  various  lines  of  railway  so  situated 
that  they  can  participate  in  that  transportation.  Now,  consider- 
ing this  as  a  bnsiness  proposition  from  the  standpoint  of  the 
carrier,  we  have  nothing  whatever  to  do  with  it.  Tlie  railways 
may  make  whatever  rates,  form  whatever  lines,  establish  what- 
ever differentials  they  may  deera  best  for  the  purpose  of  securing 
and  conducting;  that  transportation.  Whetlier  in  so  doing  they 
act  wisely  or  unwisely,  fairly  or  unfairly  between  themselves,  we 
do  not  inquire.  Our  only  inquiry  is,  does  the  situation  which  the 
carriers  have  created  viohite  the  Act  to  Resrnlate  Commerce. 
That  this  is  the  extent  of  our  anthorit}'  is  now  settled  by  the 
decisions  of  the  United  States  Supreme  Court.  MteraUtte  Com- 
merce Commission  v,  Saliimore  t6  0/iu>  R.  Co.  145  U,  S. 
2S3,  3G  L.  ed.  699,  4  Inters.  Com.  Eep.  92 ;  7«km  t6  P.  R.  Co. 
V.  Interstate  Commerce  Commiaaion,  102  U.  S.  197,  40  L.  ed.  940, 
d  Inters.  Com.  liep.  405;  Interstate  Commerce  Commw»ion  v. 
Cincinnati,  N.  0.  dk  T.  P.  R.  Co,  167  U.  S.  479,  42  L  ed.  243 ; 
Interstate  Commerce  Commission  v.  Alabama  Midland  li.  Co. 
108  tJ.  S.  144,  42  L.  ed.  414. 

The  question  before  us  for  consideration  ia,  therefore,  whether 
these  ditlcrentials  are  in  violation  of  the  Interstate  Commeree 
Act.  The  complainant  alleges  that  they  are  in  contravention 
of  the  third  section  of  that  Act,  for  the  re.ison  that  they  dis- 
criminate against  the  locality  of  New  York  and  in  favor  of  the 
localities  of  Baltimore  and  Philadelphia.  It  should  be  noticed  in 
this  connection,  npon  the  authority  of  the  cases  above  cited,  that 
it  is  not  sufficient  to  show  the  fact  of  such  a  discn  mi  nation. 
liailway  companies  are  not  proliibitod  by  the  third  section  from 
pi'cferring  one  locality  to  another  nnli!ss  that  preference  amounts 
to  an  undue  or  unreasonable  one.  This  phase  of  the  law  does 
not  seetn  to  have  been  nuK^h  dwelt  npon  in  the  argument,  but  it 
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is  important  that  it  should  be  fnlly  appreciated.  It  is  insisted 
that  these  differentials  give  an  undue  preference  for  the  reason 
that  they  are  without  excuse  or  justification.  If  the  assumption 
of  fact  embraced  in  this  statement  is  true,  the  conclusion  probably 
follows.  A  preference  without  legitimate  excuse  would  be  in 
and  of  itself  an  undue  and  unreasonable  one.  It  is  therefore 
proper  to  consider  at  the  very  outset  upon  what  alleged  pretext 
the  defendants  have  instituted  these  differentials. 

A  good  deal  has  been  said  in  various  parts  of  the  case  about 
differences  in  distance  and  differences  in  cost  of  service,  and  these 
alleged  advantaojes  in  favor  of  Baltimore  and  Philadelphia  have 
been  earnestly  relied  upon  by  the  representatives  of  those  locali- 
ties in  justification  of  the  preference  which  they  receive.  An 
examination  of  the  whole  case  plainly  shows,  however,  that  while 
these  elements  may  have  to  some  extent  entered  into  the  deter- 
mination of  the  question  by  the  defendant  carriers,  the  controlling 
purpose  of  the  differentials  is  to  distribute  between  rival  railway 
lines  the  export  traffic  which  moves  from  the  west  to  the 
Atlantic  seaboard.  Very  large  quantities  of  grain  and  provisions 
are  exported  from  the  United  States  to  foreign  countries.  This 
traffic  originates  in  the  west  and  the  defendant  lines  are  so  situat- 
ed that  they  can  carry  it  to  the  ports  of  export.  If  it  passes 
over  one  line  it  is  exported  through  the  port  of  New  York  ;  if  it 
passes  over  another  line  it  is  exported  through  the  port  of  Balti- 
more. Now,  the  primary  purpose  of  these  differentials  is,  not  to  do 
justice  to  a  particular  port,  nor  to  recognize  the  advantages  of  a 
particular  port,  but  to  enable  the  various  competing  lines  to 
obtain  a  fair  proportion  of  tin's  traffic.  In  other  words,  the  reason 
for  these  differentials  is  coinj^ctition  between  railways.  Cost  of 
service  and  distance  arc  very  likely  taken  into  account  by  the 
defendants  in  determining  whether  under  the  operation  of  the 
differentials  a  particular  line  has  obtained  more  than  its  share  of 
the  traffic,  but  the  underlying  principle  is  competition.  Upon  no 
other  theory  could  Boston,  which  is  88  miles  farther  from  Chicago 
than  New  York,  be  given  the  same  rate  with  New  York,  while 
Norfolk,  which  is  72  miles  farther  from  Chicago  than  New  York, 
has  a  rate  of  3  cents  per  hundred  pounds  less. 

Do  these  competitive  conditions  justify  the  preference  of  ono 
locality  to  another  (     It  is  clear  under  the  recent  decisious  of  the 
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TJnitcfl  States  Supreme  Court,  not  that  they  necessarily  do,  hut 
tlint  tliey  may.  It  was  held  in  the  Import  Rate  Case,  Interstate 
Commerce  Commission  v.  Texas  c&  P.  R.  Co.  162  U.  S.  197.  40 
L.  ed.  9i0,  5  Inters.  Com.  Eep.  405,  that  competition  might 
justify  a  railway  line  between  New  Orleans  and  San  Francisco  in 
carrying  merchandise  as  a  part  of  a  through  shipment  from 
Liverpool  to  San  Francisco  at  a  rate  wiiich  yielded  to  that  com- 
pan)'  for  its  division  lesa  than  one-third  of  what  it  received  for 
carrying  the  same  kind  of  merchandise  from  New  Orleana  to  San 
Francisco.  In  the  Troy  Case,  Interetate  Commerce  Commission 
V.  Alabama  Midland  R.  Co.  IBS  U.  S.  144,  42  L.  ed.  414,  it  was 
determined  that  railway  competition  did  justify  the  defendant  in 
making  a  lower  rate  to  a  more  distant  point.  Railway  competi- 
tion may,  therefore,  excuse  the  giving  of  a  preference  to  a  par- 
ticular locality  or  a  particular  commodity,  provided  the  interests 
of  tlie  public  are  not  unduly  sacrificed  to  those  of  the  carrier. 

In  the  light  of  these  cases  it  is  difficnlt  to  see  why  it  is  not  per- 
fectly legitimate  for  carriers  to  make  differentiHls  like  those  in 
question.  The  Baltimore  &  Ohio  Raih'oad  extends  from  Chicago 
to  Baltimore.  It  comes  into  competition  with  the  lines  running 
to  New  York  for  this  export  grain  trfiffie.  There  are  many  kinds 
of  traflic  in  which  other  facilities,  like  expedition,  are  of  more 
importance  than  the  mere  question  of  rates,  but  in  the  case  of 
this  traffic  where  a  change  of  -J  cent  a  bushel  in  the  cost  deter- 
mines tlirougli  which  port  it  siiall  be  exported,  the  rate  is 
practically  the  only  medium  of  com])ctition,  and  the  only  way 
by  which  the  Baltimore  &  Ohio  Company  can  secure  a  share  of 
tliifi  traffic  is  by  making  a  rate  in  competition  with  the  rate  to 
New  York  which  will  secure  it.  If  a  lower  rate  is  necessaiy 
it  may  make  tliat  lower  rate,  and  it  might  make  it  even  though 
the  distance  from  Ciiicago  to  Baltimore  was  greater  than  the 
distance  from  Chicago  to  New  York,  and  even  though  the  cost 
of  transporting  that  grain  to  Baltimore  was  greater  than  the  cost 
of  transporting  it  to  New  York. 

We  think,  therefore,  that  the  principle  upon  which  these 
differeutials  are  made  is  legitimate,  but  it  does  not  by  any  means 
follow  that  the  differeutials  themselves  are  legitimate.  A  given 
preference  may  be  justifiable  under  some  circumstances,  and  not 
under  others ;  to  some  extent,  and  not  to  a  greater  extent.  Granr- 
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big  that  a  discrimination  against  a  locality  is  excusable  in  theory, 
the  question  still  remains  whether  under  the  third  section  it  is 
undue  or  unreasonable,  and  that  question  is  one  of  fact  in  each 
individual  case.  Upon  the  whole  sitnation,  is  the  preference 
justifiable  ?  This  seems  to  be  the  rule  of  the  cases  abore  referred 
to. 

Evidently  in  applying  this  rule  to  a  particular  case  the  just  inter- 
est of  the  carrier  should  be  considered.  Carriers  are  fJlowed  to 
prefer  one  locality  to  another  under  stress  of  competition  in  some 
instances,  for  tiie  reason  that  the  interest  of  the  carrier  requires 
it ;  but  every  preference  is  to  a  degree  a  hardship  upon  the  com- 
munity against  which  it  is  enforced,  and  that  hardship  should  be, 
in  a  way,  set  over  against  the  interest  of  the  carrier.  In  this 
connection,  what  the  Supreme  Court  of  the  United  States,  in 
United  States  v.  Trans-Missouri  Freight  Asso.  166  U.  S.  290, 
41  L.  ed.  1007,  said  of  the  relation  of  the  railways  to  the  pnblici 
^that  they  all  primarily  owe  duties  to  the  public  of  a  higher 
nature  even  than  that  of  earning  large  dividends  for  their  share- 
holders," must  be  borne  in  mind.  Still  it  is  plain  that  the  inter- 
est of  the  carrier  is  an  important  factor  to  be  considered,  and  that 
in  order  to  justly  estimate  a  given  case  it  is  necessary  to  know 
how  the  carrier  as  well  as  the  public  stands  affected  by  the  pref- 
erence. 

In  this  case  we  have  no  information  from  the  carriers'  stand- 
point The  defendants  ap];>eared  at  the  opening  hearing,  but 
gradually  withdrew  from  participation  in  the  proceedings  until 
finally  the  contest  became  one  between  the  three  ports.  New 
York,  Philadelphia  and  Baltimore.  We  only  know  that  the 
defendants  have  established  and  are  maintaining  these  different- 
ials, and  we  assume  that  they  are  satisfactory  to  them,  and  that 
any  disturbance  of  them  would  be  against  their  wish  and  against 
their  interest  This  is,  perhaps,  equivalent  to  saying  that  the 
complainant  assumes  the  burden  of  establishing  the  fact  that  there 
is  an  undue  preference. 

The  complainant  alleges  that  an  examination  of  the  basis  upon 

which  these  differentials  are  constructed  and  the  history  of  the 

differentials  themselves  shows  them  to  be  manifestly  unfair  to 

the  port  of  New  York  for  the  reason,  first,  that  the  pretended 

difference  in  cost  of  ocean  freights  from  the  various  ports  does 
7  Inters.  Com.  43 
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not  exist,  and,  Becondly,  that,  assnining  the  difTerentials  b 
been  fair  when  they  were  tirst  agreed  upon  in  1877,  the  changed 
conditionB  render  them  grossly  nnfair  at  the  present  tima  We 
will  osaraine  briefly  these  claims. 

The  rates  complained  of  are  at  the  present  time  recognized  and 
maintained  by  uiost  of  the  defendants  through  the  medium  of  the 
Joint  Traffic  Association.  Mr.  George  R,  Blanchard,  the  com- 
miBsioner  of  that  association,  stated  in  his  testimony  before  tlie 
Commission  the  theory  upon  whicii  these  differentials  were  fixed. 
Ab  we  understand  his  testimony  npon  that  point,  it  was  this:  A 
considerable  part  of  the  grain  in  question  is  actually  shipped 
from  the  city  of  Chicago.  Almost  all  of  it  is  pnrcliased  upon  the 
basis  of  the  Ciiieago  market  price.  Chicago  may  tlierefore  be 
treated  as  the  point  of  origin.  The  largest  foreign  market  ia 
Liverpool,  and  that,  for  the  purpose  of  illnstralion,  may  be  trtaleil 
as  the  point  of  destination.  Now,  the  objuct  of  these  differenliala 
ia  to  make  the  cost  of  transporting  this  grain  from  Chicago  to 
Liverpool  the  same  through  all  these  ports.  Perhaps,  more 
accurately  speaking,  Mr.  Blancbai'd  testified  that  the  purpose  of 
the  differential  was  to  equalize  the  advantages  of  transportation 
through  these  several  ports,  but  inasmuch  as  in  the  exportation  of 
grain,  cost  is  tlie  priueipal  element,  it  comes  to  substantialty  tlie 
same  thing. 

Now,  if  the  purpose  of  the  differential  is  to  make  the  cost  of 
exporting  through  the  different  ports  the  same,  it  is  evident  that 
in  case  the  cost  of  carriage  fi-om  the  various  domestic  porta  to  tlie 
foreign  port  is  the  same,  then  the  coat  of  placing  the  grain  on 
shipboard  at  the  domestic  ports  should  also  be  the  same,  but  that 
any  difference  in  the  expense  of  ocean  carriage  should  be  equal- 
ized by  a  corresponding  difference  in  the  cost  of  inland  carriage. 
Assuming  tliat  tiie  cost  of  ocean  carriage  from  Baltimore  to 
Liverpool  is  3  cents  per  hundred  more  than  from  New  York, 
then  the  inland  rail  rate  from  Chicago  to  Baltimore  must  be  3 
cents  per  hundred  less,  so  that  the  total  rate  may  be  the  sania 
This  Mr.  Blanchard  says,  jia  the  theory  upon  which  the  differ- 
entials are  determined.  There  are  certain  minor  considerations, 
but,  broadly  speaking,  the  differential  is  supposed  to  correspond 
with  and  make  good  a  difference  in  the  ocean  freight  rate.  In 
order  to  determine  whether  the  present  differentials  are  consistent 
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with  that  theory  it  is  only  necessary  to  inquire  whether  the 
existing  difference  in  ocean  rates  corresponds  to  the  established 
differential. 

It  will  be  seen  by  referi-ing  to  the  findings  of  fact  that  grain  is 
carried  citlier  in  fall  cargo  shipments  or  at  berth  rates.  It  will 
be  f urtlier  seen  that  the  f nil  cargo  rate  is  the  same  from  each  one 
of  these  three  ports.  There  are  certain  minor  differences  in 
favor  of  New  York  and  certain  minor  differences  in  favor  of  Bal- 
timore and  Philadelphia ;  but  taken  altogether,  we  are  satisfied  that 
practically  there  is  no  difference  in  the  expense  of  the  ocean  carriage 
of  grain  in  fnll  cargo  lots  from  New  York,  Philadelphia  and  Bal- 
timore. 

With  berth  rate  business  this  is  different,  and  New  York  enjoys 
very  important  advantages  over  either  Baltimore  or  Philadelphia. 
In  the  first  place  the  lines  of  steamship  from  that  port  reach 
more  grain  markets  than  can  be  reached  from  either  Baltimore  or 
Philadelphia.  Then,  the  lines  to  all  the  principle  grain  markets 
are  much  more  numerous  and  the  sailings  very  much  more  fre- 
quent. All  this  gives  the  port  of  New  York,  in  berth  rate 
business  of  all  kinds,  a  great  advantage  over  either  of  her  com- 
petitors in  this  proceeding,  and  we  have  found  that  tliis  difference 
amounts  to  about  2  cents  per  hundred  pounds  as  to  both 
Baltimore  and  Philadelphia.  From  this  alone  it  would  follow — 
assuming  this  to  be  the  only  question  involved  in  the  establish- 
ment of  the  differential — that  there  ought  to  be  no  differential 
upon  full  cargo  business,  and  that  the  present  differential  is 
substantially  right  as  to  berth  rate  business.  But  there  is  no  way 
in  whicli  full  cargo  grain  can  be  distinguished  in  the  matter  of 
the  freight  rate  from  berth  rate  grain,  and  it  is  necessary  to  finii 
some  figure  which  will  properly  adjust  the  two.  The  article^ 
involved  in  this  proceeding  are  provisions,  grain  and  flour. 
Provisions  and  flour  are  entirely  shipped  upon  the  berth  rate. 
Wheat,  except  in  exceptional  cases,  is  exported  by  berth  rate. 
Corn  more  frequently  goes  by  full  cargo  shipments.  An  idea  of 
tlie  relative  amount  of  grain  shipped  by  berth  rate  and  full  cargo 
can  be  obtained  from  tables  4  and  5. 

The  berth  rate  is  very  much  less  stable  than  the  full  cai^o  rato 
and,  as  a  rule,  lower  than  the  full  cargo  rate.  As  a  result,  little 
or  no  full  cargo  business  can  be  done  until  the  berth  space  has  been 
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f'X'.aTiRted.     As   wa©  wc!i  said  bv  ojun^el  for  one  of  the  inter 

m 

vcriors,  a  full  car^o  huhinesA  i&  only  p>aei'oIe  wlien  liie  Wrth 
!>':-ir:«i5ft  Las  come  to  the  pjint  of  sat  a  ration.  It  folio  tts,  laere- 
f'^re.  tijat  in  years  when  f^rain  expi>ru  are  liglit  tlie  fall  csl-itm 
!»;:-:!. ess  is  small,  while  in  vears  when  exp.»ris  are  heavr  that 
liii/jiries3  is  lar;rer:  and  from  this  it  farther  follows.  inas:nr.cli  as 
ffic  full  car<:o  hii^ine«  can  }>e  done  more  adrant.iseoiisly  at  Balti- 
more and  Philadelphia  than  at  New  York,  that  in  years  of  lai^ 
;rrain  exports  Philadelpliia  and  Battimore  ooght  to  obtain  mncli 
more  of  this  exp<jrt  trafSc  than  they  do  in  years  when  the  total 
amount  of  ex|K>rts  is  small.  This  rule  is  not  an  invariable  one, 
however,  since  other  traffic  conditions  may  make  tho  supply  of 
berth  space  larger  in  years  of  large  exports  than  in  years  of  small 
ex[>orts. 

It  should  be  observed  further  that  anv  findin^:  of  fact  as  to  the 
relative  berth  rates  from  these  three  ports  for  any  one  year  or 
for  any  succession  of  years,  especially  for  a  series  of  years  in  the 
past,  must  be  extremely  unsatisfactory.  The  rate  which  is  qnoted 
and  the  rate  paid  for  actual  engagements  are  not  by  any  means 
the  same,  so  that  it  cannot  be  stated  within  the  limits  of  perhaps 
a  cent  per  hundred  what  the  relative  berth  rates  from  New  York, 
I*liil;i(Ielphia  and  Baltimore  are. 

It  will  be  seen,  therefore,  that  any  attempt  to  determine  ex- 
jKjtly  the  relative  cost  of  ocean  carriage  from  New  York,  Phila- 
<I(;I|)hi:i  and  i>aItiinore  of  the  commodities  embraced  in  this  pro- 
(H-eding  is,  for  the  reasons  above  stated  impossible.  It  is  possible 
to  give  the  relative  cost  in  the  case  of  full  cargo  shipments.  It 
is  possible  to  give,  within  reasonable  limits,  the  relative  berth 
rat(is;  but  to  coml)ine  the  two  and  to  say  what  will  for  a  series 
of  years  be  the  differenee  in  the  cost  of  carrying  flour,  grain  and 
provisions,  and  to  mai<e  that  the  basis  of  a  difierential  which  will 
be  strictly  fair,  is  out  of  the  question. 

Assuming  that  the  diflerential  is  intended  solely  to  equalize 
the  (liilereMce  in  ocean  rates,  we  should  be  of  the  impression  that 
then;  is  no  ground  for  a  different  differential  at  Baltimore  than 
at  Phila»l('l])liia,  for  we  do  not  find  that  the  cost  of  ocean  carri- 
age from  those  ])()rts  differs  materially,  and  we  should  be  of  the 
further  impression  that  the  present  Pliiladelphia  differential  jnst 
about  e(|ualed  the  difference  in  berth  rates  and  woald  be  some- 
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what  too  high  as  applied  to  both  berth  and  cargo  business.  It 
should  be  observed,  however,  that  New  York  enjoys  certain  ad- 
vantages in  reference  to  its  berth  business  in  addition  to  the 
mere  difference  in  rate.  Many  ports  can  be  reached  in  this  way  * 
from  New  York  which  are  not  accessible  at  all  from  the  out- 
ports.  The  sailings  from  New  York  are  much  more  frequent 
than  from  the  ontports,  so  that  it  is  possible  to  deliver  small 
quantities  of  grain  more  frequently  from  that  port  than  from 
the  outports  and  to  sell  in  many  localities  which  cannot  be  reached 
from  the  outports  at  all.  Just  what  the  measure  of  advantage 
to  New  York  in  the  fraction  of  a  cent  per  hundred  pounds  on 
all  the  grain  exported  is,  cannot  be  even  intelligently  surmised. 

Taking  this  whole  situation  together,  we  do  not  think  it  could 
be  fairly  determined  in  advance  what  differential  would  be  re- 
quired to  offset  the  advantages  of  New  York  over  its  rivals  in 
the  matter  of  ocean  facilities.  About  all  that  can  be  done  is  to 
determine  within  probable  limits  what  that  differential  should  be 
and  then  decide  from  an  observance  of  the  actual  operation  of 
the  differential  whether  its  effect  is  a  fair  one. 

These  differentials  were  established  in  1877,  and  re-established, 
and  approved  by  the  Advisory  Commission,  in  1882.  The  com- 
plainants insist  that  assuming  them  to  have  been  perfectly  fair 
upon  either  of  the  above  mentioned  dates,  they  have,  owing  to 
changed  conditions,  become  grossly  unfair  at  the  present  time. 

Since  the  differentials  are  arbitrary,  the  rates  differ  by  so  many 
cents  no  matter  what  the  New  York  rate  may  be.  An  examination 
of  table  No.  22  shows  that  in  1878,  tliat  being  the  year  after  the 
present  differentials  were  lixed  upon,  the  rate  on  corn  from  Chicago 
to  New  York  was  about  30  cents  per  hundred  pounds.  This  would 
make  the  Baltimore  rate  27  cents,  or  90  per  cent  of  the  New 
York  rate.  In  1882  the  New  York  rate  had  fallen  to  23  cents; 
and  the  Baltimore  rate  would  be  20  cents,  or  about  87  per  cent 
of  the  New  York  rate.  In  1896  the  New  York  rate  was  18.5, 
and  the  Baltimore  rate  15.5,  or  84  per  cent  of  the  New  York 
rate.  In  other  words,  the  gradual  lowering  of  rates  since  these 
differentials  were  established  has  operated  to  make  the  Baltimore 
and  Philadelphia  rates  relatively  less  in  comparison  with  the  New 
York  rate  than  they  wt»re  in  1878  or  1882.  If  the  purpose  be  to 
establish  a  fixed  relation  between  these  rates  and  that  relation 
was  cornMrt  then,  it  is  wrong  now. 
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So,  too,  in  the  matter  of  ocean  rates.  It  seems  to  be  pretty 
well  eslaiilislied  that  the  agreement  of  April  5,  1877,  fixed  the 
difFerentiala  at  the  prcseut  tif^nre  for  the  purpose  of  efjnalizing  the 
differenee  in  the  eost  of  ocean  transportation.  The  Advisory  Com- 
mission in  1883  fonnd  a  diilerence  in  the  cost  of  anch  traneiwrta- 
tioii  wliich  approximately  equaled  the  amount  of  the  differentials. 
Tiie  testimony  before  ns  shows  tiiat  this  difference  in  the  cost  of 
ocean  transportation  has  been  griidnally  growing  less  since  1882. 
While  no  chaii{:;e  has  taken  place  in  reference  to  full  cargo  ship- 
ments, the  difference  in  bertli  rates  in  favor  of  New  York  is  less 
now  than  it  was  then,  so  that  if  the  differentia)  is  to  be  deter- 
mined upon  that  basis  it  would  seem  that,  if  right  tlien,  it  is 
wrong  now. 

Agiiin,  a  given  differential  has  more  effect  now  than  when 
these  wore  fixed.  Tlie  price  of  grain  in  1883  was  more  than 
in  1896.  Corn  sold  in  1883  npon  the  Chicago  market  for  about 
62  cents  as  against  25  cents  in  1896.  It  appeared  in  testi- 
mony tJiat  at  the  present  time  a  difference  in  the  total  expense 
of  exporting  corn  of  J  cent  a  Imslicl  was  sufficient  to  divert  it 
from  one  port  to  the  other,  but  it  was  said  that  in  18S2  this  would 
not  have  been  so,  since  computition  in  this  business  had  increased 
and  the  margin  upon  which  the  business  was  done  had  grown 
smaller  so  that  ^  cent  a  biishel  liati  become  a  more  important 
factor. 

We  think  this  contention  of  the  complainant  is  well  taken. 
The  gradual  lowering  of  rates,  the  shrinking  of  values,  the  in- 
crease of  competition,  have  all  operHted  to  make  the  differentials 
in  favor  of  Baltimore  and  Philadetjiliia  mean  more  to-day  than 
they  did  when  agreed  upon.  A  difference  of  3  cents  per 
hnndi'ed  pounds  was  more  effective  in  drawing  export  grain 
traffic  through  Baltimore  in  1896  than  in  1882.  Just  how  far 
this  makes  out  that  the  present  differential  is  unduly  preferenti;il 
Against  New  York  will  be  considered  farther  on. 

The  interveners  earnestly  insist  that  the  preference  granted  to 
Baltimore  and  Pliiladelphia  is  justified  by  the  fact  tliat  those 
localities  are  nearer  the  point  from  which  this  traffic  originates, 
and  that  the  expense  of  rendering  the  service  covered  by  the  trans- 
portation rate  to  Fhiladelpliia  and  Baltimore  is  less  than  at  New- 
York.     For  the  purpose  of  determining  to  what  benefit,  if  any, 
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these  localities  are  entitled  upon  the  score  of  distance,  the  short 
line  to  each  port  must  be  considered. 

In  this  case  the  short  line  from  Chicago  to  New  York,  Phila- 
delphia and  Baltimore  is  in  all  cases  by  the  Pennsylvania  Bail- 
road,  and  is  912  miles  to  New  York,  822  miles  to  Philadelphia 
and  802  miles  to  Baltimore.  The  distance  from  Chicago  to  Bal- 
timore is  88  per  cent  of  the  distance  to  New  York,  and  that,  when 
these  differentials  were  first  adopted  in  1877,  was  almost  exactly 
tlie  percentage  which  the  Baltimore  rate  was  of  the  New  York 
rate.  At  the  present  time  the  Baltimore  rate  on  com  is  about 
84  per  cent  of  the  New  York  rate. 

The  complainant  says  that  distance  should  not  be  considered 
as  a  justification  for  these  differentials  because  it  is  habitually  dis- 
regarded by  the  defendants  and  it  instances  the  rates  which  are 
made  by  the  defendants  in  this  very  case.  Thus,  the  distance  to 
Boston  is  1,000  miles  while  the  rate  for  export  is  the  same  as  that 
to  New  York.  Newport  News  is  94  miles  farther  from  Chicago 
tlian  IB  Baltimore,  but  it  takes  the  Baltimore  rate.  Norfolk,  Ya., 
is  72  miles  farther  from  Chicago  than  is  New  York,  but  it  takes  a 
rate  8  cents  lower  than  New  York.  Now,  the  complainant  says^ 
since  these  defendants  have  disregarded  the  element  of  distance 
in  the  making  of  these  very  rates  complained  of  they  cannot  be 
allowed  to  set  it  up  as  a  justification  in  the  case  of  a  particular 
one  of  these  rates. 

Distance  is  frequently  disregarded  by  carriers  in  the  making  of 
their  rates.  The  Commission  has  held  that  it  may  be  under  some 
circumstances  properly  disregarded  to  some  extent  It  has  been 
repeatedly  said,  however,  that  distance  ought,  when  possible,  to 
be  regarded,  and  we  have  never  held  that  a  carrier  would  be 
compelled  to  disregard  it  for  the  purpose  of  putting  two  commu- 
nities upon  a  commercial  equality. 

Commercial  Club  of  Omaha  v.  Chicago^  R.  L  dk  P.  H,  Co.  6 
Inters.  Com.  Rep.  647 ;  Freight  Bureau  of  Cincinnati  Chamber 
of  Commerce  v.  Cincinnati^  N.  O.  dk  T.  P.  R.  Co.  7  Inters. 
Com.  Kep.  180. 

It  must  be  remembered  that  carriers  are  allowed  a  certain  lati- 
tude in  this  respect  They  may  within  certain  limits  r^;ard  or 
disregard  distance,  as  their  interest  demands.  If  the  Pennsyl- 
vania Railroad  Company,  by  reason  of  competitive  oonditioDS  saw 


fit  to  make  the  same  rate  to  New  York  and  Philadelpliia,  it  w 
possible  tliat  Philadelphia  could  not  insist  that  such  a  disregard 
of  distance  was  unduly  preferential,  but  it  is  clear  to  ns  that  if 
the  Pennsylvania  Company  electa  to  make  a  lower  rate  from  Chi- 
cajfo  to  Philadelphia  than  to  New  York,  it  may  show  iu  justifiia- 
tion  of  that  rate  that  traffic  for  New  York  lauet  be  liauled 
through  and  9(1  miles  beyond  Philadelphia.  We  also  think  that 
when  New  York  asserts  that  the  differential  in  favor  of  Philadel- 
phia unduly  prefers  that  locality,  Philadelphia  may  reply  that  ila 
advantage  of  distance  entitles  it  to  a  lower  rate. 

Distance  is  recognized  as  an  element  in  determining  the 
amount  of  a  rate  upon  the  assumption  that  it  correspondB  in  a 
degree  with  the  cost  of  service.  It  does  not,  however,  necessarily 
follow  that  the  greater  cost  of  service  necessarily  goes  with  tlic 
greater  distance.  It  is  certain  that  the  expense  of  transportiog 
grain  from  Chicago  to  New  York  by  the  Pennsylvania  lines  ig 
more  than  from  Chicago  to  Philadelphia,  for,  by  those  lines,  the 
transportation  is  through  Philadelphia;  but  it  is  quite  possible 
that  it  might  cost  less  to  transport  grain  from  Chicago  to  New 
York  via  the  New  York  Central  than  to  Philadelphia^  even,  by 
the  Pennsylvania,  Nothing  of  tiiat  has  been  gone  into  in  this 
ease,  and  we  are  left  to  assume  that  the  cost  of  transportation  is 
measured  by  the  distance,  for  as  a  general  rule,  in  the  absence  of 
exceptional  conditions,  the  greater  the  distance  the  greater  that 
coat. 

One  subject  has,  however,  been  considerably  discussed  both  in 
the  testimony  and  in  the  argument  which  bears  upon  the  cost  of 
service,  and  that  is  the  terminal  charges  and  service  at  the  various 
ports.  It  will  be  seen  by  referring  to  the  findings  of  fact  that 
tlie  carrier  at  Baltimore  or  Philadelphia  ordinarily  receives  IJ 
cents  per  bushel  in  addition  to  the  rate  for  performing  a  some- 
what less  service  than  is  performed  at  New  York  for  the  rate. 
The  carrier  to  New  York  for  putting  the  grain  upon  a  barge  and 
towing  it  to  the  side  of  the  vessel  receives  the  rate,  whatever  it 
may  be,  while  the  carrier  to  Baltimore  or  Philadelphia  for  a  serv- 
ice equivalent  to  putting  the  grain  upon  the  barge,  without  the 
added  expense  of  lighterage,  receives  the  rate  and  in  additiou 
IJ  cents  per  bushel.  This  li  cents  amounts  to  more  than  the 
diHereutial  at  Philadelphia,  and,  if  the  cost  of   lighterage   he 
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added)  to  nearly  the  differential  at  Baltimore.  Apparently  this 
has  the  same  bearing  upon  the  questions  involved  as  has  the  ele> 
ment  of  distance. 

The  defendants  do  not  justify  these  differentials  upon  the 
ground  either  of  distance  or  cost  of  service.  We  do  not  express 
an  opinion  that  they  could  be  justified  to  their  full  extent  upon 
either  of  these  grounds.  They  certainly  could  not  in  the  case  of 
Norfolk  and  Newport  News.  But  we  do  think  that  in  this  in^ 
quiry  between  the  three  localities,  New  York,  Philadelphia  and 
Baltimore,  in  determining  wliether  there  is  an  undue  preference, 
the  advantage  which  Philadelphia  and  Baltimore  possess  in  the 
way  of  distance  should  be  considered,  and  that  the  same  is  true 
of  the  additional  expense  of  delivery  at  New  York. 

The  Advisory  Commission  of  1882  was  apparentiy  of  the 
opinion  that  tlie  most  satisfactory  test  of  these  differentials  was 
the  result  of  their  operation.  Such  must  be  the  opinion  of  any- 
one who  gives  the  matter  careful  attention.  The  problem  is  so 
complex,  the  factors  which  enter  into  it  are  so  numerous  and  so 
impossible  of  exact  estimation,  that  it  is  difficult  of  solution  by 
any  a  priori  process.  Actual  observation  of  the  effect  of  these 
preferences  is  the  best  if  not  the  only  means  of  determining  their 
fairness  or  unfairness.  Complainant  unhesitatingly  accepts 
this  test  and  asserts  that  from  this  phase  of  the  case  more  plainly 
than  anywhere  eke  does  the  justice  of  its  contention  appear. 
Indeed  it  was  the  very  marked  falling  off  in  exportations  of  grain 
through  the  port  of  New  York  wiiich  alarmed  the  complainant 
and  led  to  the  prosecution  of  this  proceeding.  It  is  to  this  aspect 
of  the  case  that  the  testimony  has  been  largely  addressed  upon 
both  sides. 

In  1882,  about  65  per  cent  of  all  the  exports  from  the  United 
States  exported  through  the  Atlantic  and  Gulf  ports  passed 
through  the  port  of  New  York.  The  same  year  80  per  cent  of 
all  the  imports  into  the  United  States  by  way  of  these  same  porta 
came  in  at  the  port  of  New  York.  It  will  be  soon,  therefore,  thai 
during  that  year,  being  the  year  when  the  Advisory  Commission 
pronounced  upon  the  reasonableness  of  these  dillerentials,  New 
York  practically  engrossed  the  foreign  trade  of  this  country.  A 
preliminary  question  is  how  far  is  the  port  of  New  York  "  en- 
titled," or  how  far  can  that  port  expect  to  continue,  to  enjoy  tiiat 
commercial  supremacy. 
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Plainly  not  to  the  same  extent.  It  would  be  in  aeeonianco 
nt'itlier  witli  the  tlicory  of  onr  institutions  nor  with  tlie  history  of 
the  development  of  our  nation  to  permit  any  one  port  upon  our 
vast  extent  of  seacoaat  to  monopolize  the  trad©  with  foreign 
nations. 

Witliin  recent  years  the  United  States  government  haa  ex- 
pended in  improving  navigation  to  and  at  the  port  of  Philadel- 
phia ahoiit  $.a,500,on0;  at  i3allimore  ¥3,(!no,000;  at  Galvestoa 
§8,500,000 ;  and  at  New  Orleans,  or  upon  the  Mlsgiesippi  Kiver, 
of  which  New  Orleans  takes  the  benefit,  about  $8,000,000. 
These  vast  sums  Jiave  not  been  appnipiititcd  and  expended  cer- 
tainly upon  the  theory  that  it  was  desirable  for  the  foreign  trade 
of  tins  country  to  flow  through  the  port  of  New  York  alone. 
Rather  does  this  recognize  it  as  tlie  policy  of  our  government 
that  its  foreign  commerce  should  be  distributed  between  variouB 
poi'ts. 

Such  is  also  the  inevitable  tendency  of  the  development  of  onr 
country.  Hitherto  that  development  has  gone  on  in  such  a  way 
that  New  York  has  been  enabled  to  seize  more  of  onr  export  and 
import  trade  than  would  natnraliy  belong  to  it.  The  lines  of 
transportation  leading  to  New  York  and  the  pecuniary  interests 
concentrated  at  that  point  liave  been  so  strong  as  to  divert  both 
export  and  import  traffic  to  that  port  which  might  natnraliy  go 
to  some  other  port.  These  same  influences  will  unquestionably 
eontiime  to  have  the  same  eSeat  in  the  future,  but  not  to  the 
same  extent.  Other  strong  influences  are  beginning  to  operate 
in  favor  of  other  porta. 

The  distance  from  Chicago  to  New  York  is  ahout  the  same  as 
to  New  Orleans,  and  the  water  communication  between  Chicago 
and  New  York  will,  during  certain  seasons  of  the  year  at  least, 
give  New  York  an  advantage  as  to  traffic  which  fairly  originates 
at  Chicago.  But  a  glance  at  the  map  of  the  United  States  shows 
that  the  grain-producing  territory,  much  of  it,  lies  between  New 
Orleans  upon  the  south  and  Chicago  upon  the  north,  and  is  moat 
of  it  nearer  New  Orleans  than  New  York.  When  this  export  corn 
moves  to  Chicago  it  moves  away  from  New  Orleans,  or  at  least 
not  towai-ds  it;  and  the  same  thing  is  true  of  much  of  the  export 
wheat.  The  distance  from  Kansas  City  and  St.  Louis  to  New 
Orleans  is  less  than  two  thirds  that  to  New  York,  The  Missia- 
sippi  Kiver  and  its  tributaries  give  access  to  all  this  region. 
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A  year  ago  the  Commission  inspected  the  terminal  and  harbor 
facilities  at  New  Orleans.  Its  docks  are  already  extensive  and  are 
capable  of  almost  unlimited  extension.  There  is  no  place  in 
the  United  States,  with  possibly  one  exception,  where  grain  can 
be  transferred  from  the  car  to  the  vessel  more  cheaply  than 
here.  The  grade  from  the  grain  fields  to  these  elevators  is  an 
easy  one.  The  corporations  which  operate  the  lines  of  railway 
leading  to  them  are  strong  and  aggressive.  They  will  nndonbt* 
ediy  demand  a  larger  portion  of  that  traffic  which  is  tribntary  to 
them,  and  will  gradually  acquire  more  and  more  of  it,  and  this  in 
its  turn  will  bring  to  New  Orleans  a  certain  amount  of  those  im* 
portations  which  now  reach  New  York.  The  same  thing  is  and 
will  be  true  of  Galveston  and  other  ports.  New  York  cannot 
expect,  therefore,  to  occupy  the  same  relative  position  of  suprem- 
acy with  reference  to  our  foreign  commerce  in  the  future  that  it 
has  in  the  past 

This  IB  indicated  by  actual  results  up  to  the  present  time.  In 
1882,  of  all  wheat,  corn  and  oats  exported  through  Atlantic  or 
Oulf  ports,  51.1  per  cent  passed  through  New  York  and  5.8  per 
cent  through  the  ports  of  New  Orleans,  Norfolk,  Newport  News 
and  Gkdveston;  while  in  1896,  26.9  per  cent  passed  through  New 
York,  and  31.3  per  cent  through  the  four  ports  above  named. 
From  one  half  the  whole,  New  York  has  fallen  to  one  quarter, 
and  from  practically  nothing,  these  four  ports  have  risen  to  about 
one  third. 

It  would,  however,  be  unfair  to  the  position  of  the  complainant 
to  state  that  it  was  insisting  in  this  proceeding  upon  the  right  of 
New  York,  as  against  the  whole  country,  to  retain  the  proportion 
of  the  export  grain  traffic  whicii  that  port  has  formerly  done.  In 
1896  of  the  grain  and  flour  exported  tlirongh  the  six  Atlantic  ports, 
Norfolk  had  7.5  per  cent  and  Newport  News  10  percent  Until 
1890  practically  nothing  had  gone  through  these  ports.  Export 
business  is  done  through  them  now  because  lines  of  transportation 
have  been  opened  up  and  strengthened  from  the  West  to  these 
points  and  extensive  terminal  facilities  provided.  Now  it  does 
not  seem  to  he  the  contention  of  the  complainant  that  a  portion 
of  the  export  grain  ought  not  to  pass  over  these  lines  and  through 
these  ports;  nor  is  there  any  claim  that  these  two  ports  should  not 
be  allowed  the  same  diflerential,  if  any,  as  Baltimore.    The  eom- 
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plainan  t  insists  that  each  port  is  entitled  to  what  it  can  fairly  obtain, 
and  that  these  differentials  give  to  the  southern  ports  an  unfair 
advantage.  The  evidence  of  that  is  not  that  Norfolk  and  Newport 
News,  owing  to  recently  provided  facilities,  have  increased  their 
grain  exportations,  but  that  Boston,  Philadelphia  and  Baltimore 
have,  under  the  operation  of  these  differentials  and  without  the 
aasistance  of  any  new  advantageous  conditions,  gained  as  against 
New  York.  In  other  words,  the  complainant  says  that  the  fair 
test  of  these  differentials  is  their  actual  working  as  observed  at 
these  four  ports  where  the  conditions  have  remained  the  same, 
and  it  is  to  these  ports  that  they  direct  attention. 

For  tlie  purpose  of  comparison  the  complainant  has  selected 
the  years  1882,  1895  and  1896.  The  alleged  reason  for  this  is 
that  1882  was  the  year  of  the  Advisory  Commission  wlien  the 
present  differentials  were  approved,  and  1895  and  1896  the  last 
two  years  next  preceding  this  investigation. 

The  last  half  of  Table  No.  6  gives  the  percentages  of  exports 
of  wheat,  corn  and  flour,  from  New  York,  Boston,  Philadelpiiia, 
Baltimore,  Norfolk  and  Newpon  News  for  the  years  1873  to 
1896,  inclusive.  Those  percentJiges  for  the  years  in  question  are 
as  follows : — 


1882. 

1895. 

1896. 

Boston 

9.6 

61.5 

7.5 

20.7 

18  1 
47.6 

7. 
19.8 

12.7 

New  York 

8».7 

Phihidelphia 

9.5 

Hjiltiniore _ 

26.6 

The  complainant  says  that  a  comparison  of  1882  with  1896 
shows,  roughly  speaking,  that  New  York  has  lost  one  half  its  ex- 
port business,  that  Boston  has  gained  one  third,  Philadelphia  one 
fourth,  and  Baltimore  one  fourth.  While  that  is  the  showing 
which  results  from  a  comparison  of  these  two  years,  it  is  not  a 
fair  deduction  from  the  table  itself.  In  the  lirst  place  1882  is,  of 
all  the  years  since  1875,  that  year  in  which  the  percentage  of  New 
York  was  the  largest,  that  year  in  which  the  percentage  of  Phila- 
delphia was  smaller  than  it  had  been  for  eight  years  before,  and 
smaller  than  it  was  again  for  five  years  to  follow;  the  percentage 
of  Baltimore  smaller  than  it  had  been  for  six  years  preceding. 
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and  smaller  than  it  ever  has  been  since,  except  in  the  year  1895, 
when  it  was  a  trifle  lower. 

Excluding  from  onr  consideration  the  year  1896,  we  observe 
that  the  percentage  of  New  York  in  1895  was  larger  than  it  had 
been  in  1894,  1892  or  1890,  and  but  12  per  cent  below  the  aver- 
age from  1873  to  1896;  that  the  percentage  of  Philadelphia  in 
1895  was  smaller  than  it  had  been  in  any  year  since  1875,  except 
the  years  1888  and  1889,  and  36  per  cent  below  the  average;  that 
the  percentage  of  Baltimore  for  that  year  was  smaller  than  it  had 
l»een  since  1875  and  about  13  per  cent  below  the  average.  The 
l)ercentage  of  Boston  was  more  than  it  had  ever  been  except  in 
the  yeai*s  1888  and  1884,  and  about  42  per  cent  above  the 
average. 

If,  therefore,  this  case  had  been  tried  in  the  spring  of  1896  in- 
stead of  1897,  the  tables  being  brought  down  to  the  close  of  1895, 
iiistead  of  to  the  close  of  1896,  it  would  hardly  be  claimed  that 
tliose  tables  disclosed  any  undue  diversion  of  traffic  from  New 
York  to  either  Philadelphia  or  Baltimore.  Baltimore  could  have 
with  truth  asserted  that  its  percentage  for  that  year  was  smaller 
tlum  it  had  ever  been  before  and  more  below  the  average  for  the 
last  twenty  years  than  that  of  New  York,  while  Philadelphia 
might  well  have  said  that  its  percentage  for  1895  was  less  than 
one  half  what  it  had  been  in  1878  and  36  per  cent  below  the 
average  for  the  last  twenty  years.  Boston  alone  would  have  been 
the  gainer,  but  Boston  lias  never  enjoyed  a  differential. 

But  a  comparison  of  the  the  year  1896  with  1895,  or  indeed 
with  almost  any  previous  year,  makes  an  entirely  different  show- 
ing, and  the  complainant  insists  that  in  this  proceeding  the  results 
for  the  year  1890  are  entitled  to  more  consequence  than  those  of 
any  one  or  indeed  all  the  previous  years. 

Its  position  apparently  is  that  while  these  differentials  nomi- 
nally existed  from  1877  down  to  January  1, 1890,  they  never  were 
actually  maintained  until  the  latter  date.  Of  course,  the  mere 
existence  of  these  differentials,  if  they  were  not  in  fact  collected, 
could  have  no  effect  to  divert  traffic  one  way  or  the  other,  and  if 
we  were  satisfied  that  there  had  been  no  differentials  in  effect 
down  to  January  1,  1890  and  that  these  differentials  had  gone 
into  effect  on  that  date  and  had  since  that  time  been  rigorously 
enforced  with  the  result  upon  the  export  traffic  of  these  various 
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ports  wliicli  that  year  apparently  exhibits,  it  would  certainly  pre- 
sent a  strong  case  for  the  complainant. 

We  are  not,  however,  as  indicated  by  the  findings  of  fact,  satis- 
fied that  this  is  true.  The  testimony  of  the  complainant  con- 
clusively shows  that  rates  were  not  maintained  in  the  year  1896. 
PVom  that  testimony  it  appears  that  grain  could  be  purchased  at 
Philadelphia  and  Baltimore  at  times  for  more  than  3  cent^ 
per  bushel  below  the  price  at  New  York,  while  at  other  times  the 
price  would  be  practically  the  same  or  occasionally  in  favor  of 
New  York.  Now,  the  price  of  grain  is  determined  by  the  Chi- 
cago market,  and  the  price  in  these  various  ports  is  obtained  b; 
adding  to  that  price  the  freight  rate.  The  Baltimore  differential 
is  less  than  1^  cents  per  bushel.  It  follows,  therefore,  almost  of 
necessity  that  these  fiuctuations  indicate  manipulations  in  the  rate. 
Wlieii  com  is  worth  the  same  price  in  Baltimore  and  New  York 
the  presumption  is  that  the  differential  is  not  maintained,  and 
when  corn  is  worth  3  cents  a  bushel  less  in  Baltimore  than  in 
New  York  the  presumption  is  that  a  greater  difference  than  the 
diilerential  has  been  made.  In  support  of  its  proposition  the 
complainant  relies  mainly  upon  testimony  of  Mr.  Blanchard,  the 
commissioner  of  the  Joint  Traffic  Association.  Mr.  Blanchard 
testified  that  he  had  been  familiar  with  freitjht  rates  since  before 
187S  and  that  in  his  opinion  those  in  question  were  better  main- 
tained beginning  January  1,  1896,  when  the  Joint  Traffic  Agree- 
ment went  into  effect,  than  they  had  been  at  any  previous  period 
except  for  the  year  or  year  and  a  half  following  the  enactment  of 
the  Act  to  Regulate  Commerce.  This  Act  went  into  effect  April 
1,  1887,  and  if  we  were  to  give  Mr.  Blanchard's  testimony  its  full 
eflect  it  would  still  remain  that  rates  were  as  well  maintained  in 
1887  and  the  first  part  of  1888  as  they  were  during  the  year  1896. 
This  being  so,  and  no  reason  being  suggested  to  the  contrary,  it  is 
fair  to  assume  that  the  maintenance  of  the  differential  would  have 
produced  the  same  effect  in  1887  and  the  year  following  that  it 
did  in  1806.  We  should  expect  to  find,  therefore,  the  same  re- 
markable falling  off  at  New  York  and  the  same  increase  at  Balti- 
more  and  Philadelphia.  But  upon  turning  to  complainant's 
Table  No.  6  we  find  that  the  percentage  of  New  York  in  1887 
was  53.9,  an  actual  increase  over  the  preceding  year,  and  just 
about  the  average  from  1873  to  1896  inclusive;  that  the  percent- 
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age  of  Philadelphia  was  10  per  cent,  an  increase  over  the  pre- 
\  ious  year  but  below  the  average ;  while  that  of  Baltimore  was 
23.3  per  cent,  a  falling  off  as  to  the  previous  year.  During  the 
year  1888,  while  the  salutary  effect  of  the  Interstate  Commerce 
Law  may  be  presumed  to  have  still  lingered,  we  find  that  New 
York  had  further  increased  its  percentage  to  54.2,  while  Phila- 
delphia had  fallen  to  G.2,  the  lowest  in  her  history,  and  Baltimore 
had  risen  to  24.5.  The  effect  of  enforcing  the  differential  in  1887 
and  1888  was  apparently  to  raise  rather  than  to  lower  tlie  percent- 
age of  New  York.  We  see  no  reason  for  giving  the  year  1896 
any  greater  prominence  than  is  given  to  every  other  year. 

For  the  purpose  of  comparing  the  four  ports  Table  No.  14  is 
perhaps  the  best.  That  does  not  include  exportations  of  flour, 
but  it  has  been  already  observed  that  flour  and  provisions  are  ex- 
ported entirely  by  berth  rate  and  an  examination  of  the  tables 
covering  those  articles  shows  that  New  York  has  little  if  anything 
to  gain  by  an  investigation  into  the  movement  of  these  commodi- 
ties. From  the  nature  of  the  case  the  differential  produces  the 
most  effect  in  the  movement  of  grain.  This  table,  therefore, 
which  embraces  only  wheat,  corn  and  oats,  is  as  favorable  to 
New  York  as  any  can  be.  The  years  covered  are  1878  to  1896^ 
inclusive,  so  that  the  movement  of  these  articles  is  exhibited  over 
substantially  the  whole  period  during  which  the  present  differen- 
tials have  been  in  operation. 

An  examination  of  this  table  shows  in  the  first  place  that  the 
percentages  of  these  four  cities  vary  from  year  to  year,  and  that 
this  variation,  so  far  as  can  be  observed,  does  not  obey  any  rule 
or  law.  It  might  be  thought,  inasmuch  as  the  differential  oper- 
ates especially  in  the  case  of  full  cargoes,  and  as  full  cargo  ship- 
ments are  more  numerous  when  exports  are  large,  that  the  per- 
centage of  New  York  and  Boston  would  decline  and  the  percen- 
tages of  Philadelphia  and  Baltimore  would  rise  in  those  years 
when  the  total  exports  were  the  largest,  and  this  may  be  to  some 
extent  the  case ;  but  it  appears  that  in  1890  and  1891  the  total 
volume  of  exports  through  these  four  ports  was  almost  identical 
while  the  difference  in  the  percentage  between  New  York,  Phil- 
adelphia and  Baltimore  was  nearly  as  great  as  in  any  other  two 
years  down  to  1896.  A  study  of  these  fluctuations  emphasizes 
what  has  already  been  said  in  the  findings  of  fact,  namely,  that 
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the  conditions  governing  the  price  of  ocean  freights  and  the  move- 
ment of  this  grain  are  bo  complex  tliat  it  is  impossible  to  predict 
from  the  knowliidge  of  any  one  factor,  like  the  qoantity  of  the 
exports,  what  channel  thej  will  take. 

It  is  apparent  in  the  second  place  tliat  it  ia  altogether  uneatis- 
fiictory  to  compare  any  single  year  with  any  other  year  and  that 
liny  dednction  from  snch  a  comparison  is  almost  certain  to  be 
misleading. 

Suppose  the  port  of  Philadelphia  in  18S8  had  complained  that 
the  differentials  in  its  favor  were  not  sufficient  and  had  cited  in 
illustration  the  fact  tliat  its  exports  had  fallen  from  12.04  the  pre- 
vious year  to  to  4.42  per  cent  that  year,  and  that  the  exports 
from  New  York  had  risen  from  60.59  to  65.58  per  cent  its  case 
would  liave  been  almost  as  strong  as  tliat  made  by  the  complain- 
luit,  and  yet  in  the  year  1S90  tlie  percentage  of  New  York  had 
fiUlen  to  49.31,  wLile  that  of  rhikdelphia  had  risen  to  18.42,  and 
that  of  Baltimore  to  20.38.  In  1891  Now  York  had  again  risen 
to  63.75  while  Philadelphia  had  fallen  to  9.1^2  and  Baitimore  to 
19.05;  and  in  1892  New  York  had  once  more  fallen  to  48.79. 
while  Philadelphiii  had  risen  to  19.95  and  Baltimore  to  24.24. 

A  comparison  of  averages  is  somewhat  more  satisfactory.  Table 
No,  13  embraces  the  ports  of  Portland,  Norfolk  and  Newport 
News  in  addition  to  the  four  under  consideration,  and  states  the 
percentage  of  each  to  the  group  for  the  period  of  1878  to  1881 
inclusive,  and  from  1882  to  1890  inclusive.  By  reference  to  this 
it  will  he  seen  that  the  percentage  of  New  York  for  the  first 
period  was  51.76  and  for  the  last  period  51.16;  of  Philadelphia 
for  the  lirst  period  15.13  and  for  the  last  period  10.76;  of  Balti- 
more for  the  first  period  25.05  and  for  the  last  period  23.20.  These 
averages  do  not  indicate  any  falHng  off  in  the  case  of  New  York 
and  do  indicate  a  very  targe  falling  off  in  the  cose  of  Phihulelphia 
and  a  slight  decrease  in  the  case  of  Baltimore. 

None  of  these  tables  are  absolutely  correct,  nor  are  they  in  all 
cufics  quite  consistent  with  one  another.  It  is  also  possible  to 
marshal  these  figures  in  snch  a  way  as  to  point  to  radically  ditler 
ent  conclusions.  Generally  speaking,  however,  the  tables  do 
agree  in  their  main  features,  and  the  trend  of  all  these  statistics  is  to 
the  Eame  conclusion.  Taking  the  whole  period  together  from 
1878  down  to  the  end  of  tlie  year  1S96,  it  is  pretty  apparent  tliat 
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of  these  four  ports  as  compared  with  one  another  Boston  has  been 
a  decided  gainer,  Baltimore  has  made  a  small  gain,  while  New 
York  and  Philadelphia  have  both  lost,  and  as  between  these  two, 
Philadelphia  has  been  the  greater  loser.  Compared  with  the 
entire  group  New  York  has  lost. 

If,  instead  of  considering  the  entire  period,  we  were  to  take  the 
year  1896  alone,  the  result  would  be  entirely  different,  but  it  has 
been  already  said  that  no  special  prominence  can  be  given  to  that 
year  over  any  other  year,  certainly  not  over  the  years  1887  and 
1888.  One  very  great  embarrassment  in  disposing  of  this  case 
arises  from  the  feeling  that  these  rates  have  not  been  maintained, 
and  that  there  is  no  reliable  indication  in  actual  practice  of  what 
the  effect  of  the  differentials  would  be  if  strictly  enforced.  This 
is  no  reason  why  we  should  not  alter  the  differential  if  it  was 
found  to  be  wrong,  for  we  must  assume  that  the  published  rate  is 
collected,  but  when  the  effect  of  the  differential  is  relied  upon  to 
show  the  wrong,  and  it  is  claimed  that  the  differential  has  been 
enforced  in  a  particular  year  and  has  not  been  enforced  in  other 
years,  that  fact  must  be  clearly  established. 

The  results  of  the  year  1806  show  a  very  unusual  percentage 
in  favor  of  Baltimore  and  a  large  increase  in  favor  of  Philadel- 
phia, and  it  is  our  impression  that  these  two  ports  will  perhaps 
obtain  in  the  future  rather  more  than  their  average  for  the  last 
twenty  years.  But  this  impression  is  based  not  upon  any  deduc- 
tion from  these  tables  but  upon  the  further  impression  that  the 
Unes  leading  to  Baltimore  are  in  a  position  to  demand  more  of 
this  traffic  than  they  have  obtained  at  least  in  recent  years,  and 
that  the  port  of  Philadelphia  will  not,  when  the  improvements  in 
the  Delaware  River  give  it  deep  water  to  the  ocean,  and  perhaps 
ought  not  to  rest  content  with  the  small  amount  of  foreign  trade 
which  it  has  enjoyed  in  the  past.  If  these  ports  gain,  it  must  be 
largely  at  the  expense  of  New  York. 

Now,  upon  the  whole  situation,  does  the  complainant  make  out 

A  case !     Can  it  be  said  that  these  differentials  unduly  discriminate 

against  the  locality  of  New  York?     We  have  stated  it  as  our 

impression  that  the  difference  in  ocean  freight  rates  at  the  present 

time  was  something   less  than  the  amount  of  these  differentials, 

and  that  the  gradual  change  of  conditions  since  1877  makes  the 

differentials  of  more  effect  to-day  than  when  they  were  instituted. 
7  Inters.  Com.  44 
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These  two  cirenmstances  would  point  strongly  to  the  condnMon 
that  tliey  oHglit  to  be  raoditicsd.  Tliore  is,  however,  one  other 
circumstance  that  Bhoiild  be  noticed  in  this  connectioD. 

These  diSorGntials  apply  upon  all  cliisses  of  freight  and  accord- 
ingly upon  all  com  I  noc  I  idea.  In  tlie  very  nature  of  the  ease  they 
cannot  be  abstractly  just,  but  only  fair  in  the  aggregate  i-esoH. 
Their  purpose  ia  to  give  to  each  line  its  fair  share  of  export  busi- 
ness. Many  other  commodities  are  exported  besides  those  ein- 
braced  in  this  proceeding.  In  case  of  grain  the  freight  rati' 
is  a  very  large  factor  in  ite  value,  while  in  case  of  other  exports 
it  may  be  insignificant,  A  differential  which  determines  tlx 
route  by  which  grain  shall  be  exjiorted  would  have  no  efloii 
whatever  upon  some  other  article.  These  higher  grade  expori- 
go  almost  entirely  to  the  port  of  New  York,  from  which  thp.\ 
find  quicker  service  to  ail  parts  of  the  world,  and  from  which 
they  can  only  find  communication  with  many  parts  of  the  worM. 
Now,  if  the  qnantity  of  these  exports,  which  the  differential  dm - 
not  divert  to  Baltimore  or  PliiladL'l[>liiii,  has  been  increased  i:r 
late  years,  it  ia  manifest  that  this  offsets  to  that  extent  any  increasnl 
diversion  of  grain  to  the  outports.  The  freight  rate  which  thew 
other  exports  pay  is  higher,  and  it  is  therefore  more  for  ti»' 
interest  of  the  carrier  to  transpcirt  them.  The  ocean  rate  is  nix- 
higher,  and  the  advantages  to  the  port  of  New  York  in  the  wav 
of  attracting  shipping  are  pn>bably  greater  than  arise  from  lln' 
exportation  of  grain.  So  it  ia  by  no  means  certain  that  more 
grain  onght  not  to  go  throngh  the  outports  to  offset  the  increaseii 
exports  of  other  kinds  from  New  Turk, 

That  this  may  be  so  is  indicated  by  Table  No.  9,  which  gives 
the  total  quantity  of  ti-atfic  forwarded  by  all  lines  to  these  four 
localities  for  the  years  1S8S  Ui  ISJIS  inclusive.  From  this  ii 
appears  that  during  these  eight  years  the  total  nutnlier  of  tons 
had  increased  43  jier  cent  in  the  case  of  Baltimore,  97  per  cent  in 
tlie  ease  of  Boston,  fi3  per  cent  in  the  ease  of  New  York,  and  hnl 
2  per  cent  in  the  ease  of  Philadelphia,  These  figures  inclndc 
both  domestic  and  foreign  traflic  and  are  not  therefore  of  great 
signiticance  as  bearing  upon  this  question,  but  they  show  tliai 
traffic  over  the  lines  leading  to  New  York  has,  during  the  last 
eight  years,  increased  more  in  proportion  than  that  over  those 
leading  to  Baltiinurcand  Philadelphia. 
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Table  No.  15  perhaps  bears  more  directly  upon  this  suggestion. 
This  table  gives  the  percentages  of  the  value  of  all  exports  from 
Boston,  New  York,  Philadelphia,  Baltimore,  Norfolk  and  New- 
port News  from  1878  to  1896  inclusive.  From  this  it  appears 
that  New  York  exported  in  1878,  69.26  per  cent  as  against  60.34- 
in  1896;  Philadelphia  9.42  as  against  7.68;  and  Baltimore  9.63 
as  against  11.63  ;  it  further  appears  that  the  percentage  of  New 
York  in  1892  was  but  59.97  while  in  1896  it  was  60.34.  From 
this  it  seems  that  New  York  exported  in  1896  almost  the  same 
proportion  in  value  that  it  did  in  1878,  and  that  ite  percentage 
that  year  notwithstanding  the  very  great  falling  off  in  grain  ex- 
portations,  was  more  than  it  had  been  in  at  least  one  previous 
year  and  substantially  the  same  as  it  had  been  since  1890. 

It  seems  to  be  true  that  New  York  is  in  a  measure  losing  its 
export  grain  business.  But  does  it  follow  upon  the  testimony  in 
this  case  that  this  is  due  to  the  operation  of  these  differentials? 

It  must  be  borne  in  mind  that  the  grain  of  New  York  does  not 
reach  that  port  from  the  interior  exclusively  by  rail.  The  canal 
has  brought  in  the  past  a  very  considerable  portion  of  that  traffic, 
and  it  is  to  this  water  communication  between  the  West  and  the 
East  that  New  York  has  largely  owed  its  predominance  in  the 
foreign  trade.  Now,  these  differentials  have  nothing  to  do  with 
grain  moving  by  canal.  Their  purpose  is  merely  to  divide  fairly 
between  the  different  competing  lines  the  export  business  which 
moves  by  rail.  If  for  any  reason  the  canal  were  to  be  entirely 
shut  up  so  that  no  grain  could  be  transported  by  it,  it  would  by 
no  means  follow  that  all  the  grain  which  had  formerly  come  to 
New  York  by  canal  ought  now  to  come  there  by  rail.  Quite  the 
contrary.  This  canal  traffic  ought  now  to  be  distributed  in  the 
same  proportions  over  the  various  lines  leading  to  the  different 
ports.  New  York  has  no  vested  right  in  the  having  of  so  much 
grain  shipped  to  that  port.  The  canal  has  been  a  most  important 
element  in  her  commercial  supremacy.  If  that  element  drops 
out  she  must  expect  to  lose  that  portion  of  her  supremacy  which 
was  due  to  it. 

The  first  half  of  complainant's  table  No.  6  shows  the  percent- 
age of  all  wheat,  corn  and  flour  in  bushels  transported  to  the 
six  ports  in  question,  from  the  year  1873  to  the  year  1896,  inclu- 
sive ;  and  witii  reference  to  New  York  these  percentages  are  stated 
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both  by  rail  and  by  canal.  Thus,  in  1877,  w 
were  agreed  upon,  the  rail  carriers  transporfa 
cent  and  the  canal  2f>.5  per  cent  of  the  enti: 
the  porta,  and  for  the  wliole  series  of  yea 
averaged  32.4  per  cent  and  the  canal  19.6  j 
1S06  the  rail  lines  carried  30.3  per  cent  and 
that  is,  of  the  great  falling  oft  at  New  Yoi 
in  canal  carriage.  If  the  canal  had  transpc 
percentage  that  it  did  in  1877  the  grain  < 
York  wonld  have  been  relatively  larger  tli 
Hge,  and  if  it  liad  transported  even  the  a 
would  have  shown  no  remarkable  falling  o: 

As  already  suggested,  these  differentials 
to  the  rail  lines  a  proper  dietrituition  of  this 
under  their  operation  in  1895  those  lines  ( 
larger  per  cent  of  all  the  traffic  to  these  six  p 
carried  save  in  the  year  1891,  whicli  was  e 
Can  it  be  said,  therefore,  tliat  tlieir  operatior 
fie  which  tliey  properly  affect,  lias  been  unf 
great  supremacy  of  New  York  in  the  pasi 
due  to  its  canal.  If  it  would  hold  tliat  suj 
it  mnst  give  attention  to  that  same  waterw 
Captain  Depuy  as  to  excessive  elevator  clu 
is  not  material  to  this  investigation,  but  it  i 
in  connection  with  tlie  facts  above  referred 
to  be  restored  to-day  to  the  same  position 
that  it  has  occupied  in  the  twenty  years  ] 
the  port  of  New  York  could  not  suffer. 

The  Baltimore  differential  presents  the  i 
To  every  practical  intent  the  cost  of  ocea 
more  is  no  greater  than  from  Philadelphia; 
Philadelphia  afforded  other  advantages  c 
transaction  of  this  export  business.  Wliat 
for  a  distinction  between  those  two  ports  t 

The  representatives  of  Baltimore  strenu 
proximity  of  that  port  to  the  com  area  wa 
of  ihe  gceiiier  advantage  in  the  way  of  dist: 
more  of  tiiis  business.  An  examination  o 
that  in  recent  years  at  least  the  percentage  0 
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Baltimore  has  been  larger  than  of  wheat.  The  great  advantage 
of  Baltimore  in  1896  rested  in  the  very  great  increase  of  corn 
shipments.  It  is  a  significant  fact  that  the  distance  differentials 
which  were  in  force  for  a  short  time  in  1877  seem  to  have  been 
unsatisfactory  to  the  New  York  lines,  not  because  tlie  difference 
in  the  percentage  of  the  distances  from  Chicago  gave  to  Balti- 
more too  great  an  advantage,  but  because  the  distances  from  other 
points  were  in  favor  of  that  city.  The  differential  which  Balti- 
more obtained  upon  the  Chicago  rate  by  the  distance  differential 
was  almost  exactly  what  was  obtained  under  the  arbitrary  differ- 
ential, but  when  the  distance  differential  was  applied  to  all  points 
from  which  trafSc  originated,  Baltimore  seems  to  have  profited  to 
such  an  extent  thereby  tliat  this  system  only  remained  in  force 
for  a  very  few  months.  Tliis  would  indicate  that  possibly  the 
tndfic  does  originate  at  points  relatively  nearer  Baltimore  than  is 
Chicago.  How  far  this  fact  may  be  recognized  in  the  present 
system  by  which  rates  from  western  points  are  based  upon  a  per- 
centage of  the  New  York-Chicago  rate,  does  not  appear. 

The  testimony  tended  to  show  that  the  com  exported  at  Balti- 
more did  not  come  from  Chicago,  but  was  intercepted  before  it 
reached  that  market.  If,  in  point  of  fact,  Baltimore  is  in  closer 
proximity  to  the  corn  fields  from  which  these  exports  come,  and 
if  the  lines  leading  to  that  port  have  secured  recognition  of  that 
fact  in  these  differentials,  we  certainly  should  not  disturb  them, 
for  they  are  a  recognition  of  an  advantage  in  location  to  whicli 
Baltimore  is  fairly  entitled. 

No  claim  is  made  as  between  Baltimore  and  Philadelphia,  that 
the  present  relation  should  be  disturbed.  As  between  those  two 
cities  and  New  York,  it  might  not  be  altogether  easy  to  say 
whether,  on  the  ease  presented,  the  Philadelphia  differential 
should  be  raised  or  the  Baltimore  differential  lowered.  It  might 
be  that  in  justice  to  the  city  of  Philadelphia  we  ought  to  make 
that  differential  more  rather  than  the  Baltimore  differential  less. 

It  must  be  remembered,  moreover,  that  to  the  solution  of  this 
question  no  absolute  standard  can  be  applied.  In  recognizing 
competitive  conditions  of  this  kind  the  carrier  has  a  certain  lati- 
tude within  which  this  Corn  mission  cannot  interfere.  Ii  is  only 
when  that  limit  is  exceeded  and  when  the  action  of  the  carrier 
becomes    undue    that    we  can   act.     In   the   last   utterance  of 


Oeij  INTEBSTATE   OOMUEBCB  BEI 

tlie  Fluted  States  Supi-cme  Conrt  on  tli: 
Commerce  Commifsion  v.  Alabama  Midli 
144,  42  L.  ed.  414.  it  was  held  that  t!ie  A 
way  might  cliarge  a  higher  rate  to  Moiitgoi 
point,  tlian  it  charged  to  Troy,  the  nearer  p 
the  ground  that  Montgomery  was  a  railwaj 
voriipetitivc  forces  at  that  point  miglit  i 
intiking  of  rates.  Snppose  now  tliat  the  A 
way  Company  had  elected  to  cliargj  the  i 
and  to  Ti'oy,  conid  the  locality  of  Montgoi 
a  profecding  hcfore  this  CoTimiEsion,  t! 
entitled  to  a  letter  rate  than  Troy?  Clear 
earrier  will  or  will  not  meet  those  cotnpetil 
what  extent  rests  primarily  with  it,  and  its 
is  not  suhjcct  to  review  by  this  tribunal  so 
reasonable.  Whether  it  is  due  or  reasonabl 
ter  of  judicial  investigation  and  determinati' 
and  the  conrts. 

While  there  is  much  in  the  case  to  indut 
sion,  and  while  we  have  arrived  at  this  cc 
deal  of  hesitation,  we  do  not  tiiink  that,  up< 
the  carriers  have  exceeded  the  limit  withii 
to  determine  for  themselves.  The  princif 
differentials  have  been  established  is  legitin 
basis  of  the  differentials  themselves,  while  t 
cate  that  they  should,  perhaps,  be  aomewbi 
be  affirmed  with  certainty  that  they  are 
their  effect  as  exhibited  through  a  long 
impossible  to  say  that  they  have  exercised 
natural  influence  upon  traffic.  We  do  not 
they  should  be  disturbed  by  us. 

The  Act  to  Ilegulate  Commerce  does  not 
tion,  nor  interfere  with  the  natural  flow  of 
One  cardinal  object  of  that  Act  was  to  secu 
coKiputitiou  among  the  carriers  themselves, 
competition  becomes  tymnnical,  so  to  spes 
pelitlve  struggle  localities, commodities,  ind 
of  being  crushed  that  the  law  steps  in.  Ii 
things  it  can  seldom  happen  tliat  the  powerl 
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has  occasion  to  invoke  the  law  for  protection  against  its  weaker 
rivals.  The  lines  wliicli  extend  to  the  port  of  New  York  are 
nnmerons,  powerful,  and  aggressive.  It  is  diflScult  to  believe 
that  those  lines  will  ever  suffer  any  great  or  permanent  injury  to 
the  commerce  of  that  port,  when  in  permitting  that  they  must 
submit  to  a  depletion  of  their  own  revenues.  It  might  happen 
that  some  combination  of  these  lines,  for  the  purpose  of  pro- 
moting their  interests  at  some  other  point,  would  sacrifice  the 
port  of  New  York,  or  that  for  the  purpose  of  promoting  their 
interests  as  to  some  other  kind  of  traffic  they  would  sacrifice  this 
particular  traffic.  If  any  tiling  of  that  sort  were  apparent,  if  there 
seemed  to  be  anything  arbitrary,  anything  unreasonable,  any  un- 
due preference  against  this  locality  or  this  species  of  traffic,  it 
would  be  our  duty  to  correct  it.  But  there  is  nothing  of  that 
kind  and  we  can  do  no  better  than  to  leave  this  matter  where 
competition  has  left  it. 

In  coming  to  this  conclusion  we  have  perhaps  been  somewhat 
influenced  by  the  fact  that  the  consequence  of  an  error  in  this 
direction  is  not  as  serious  as  one  in  the  other  direction  might  be. 
The  pecuniary  importance  of  these  differentials  to  the  carriers 
interested  has  already  been  suggested.  Their  importance  in  the 
distribution  of  traffic  may  be  even  greater.  If  it  were  possible 
to  abolish  them  altogether  and  absolutely  enforce  the  same  rate 
to  all  these  ports,  it  might  so  deplete  the  revenues  of  lines  to 
southerly  ports  as  to  render  practically  valueless  the  outlay 
of  enormous  sums  spent  in  their  development.  Upon  the 
other  hand,  if  we  wrongfully  refuse  to  interfere,  it  simply 
follows  that  foreign  trade  which  ought  to  pass  through  New 
York  is  diverted  to  some  rival  port.  This,  considering  the  man- 
ner in  which  this  export  grain  business  is  conducted,  does  not 
mean  the  breaking  down  or  the  building  up  of  any  industry.  It 
destroys  no  capital  invested,  it  renders  no  dock  and  no  ship  use- 
less.  At  the  most,  it  simply  determines  where  some  new  dock 
shall  be  built.  If  this  were  a  question  of  an  unreasonable  rate, 
where  the  thing  complained  of  was  the  exaction  of  more  than  a 
just  compensation  by  the  carrier,  where  whatever  the  carrier 
gained  unjustly  was  necessarily  paid  by  the  public,  the  conse- 
quences of  an  error  would  be  more  evenly  balanced. 

Again,  if  we  have  made  an  error,  it  is  in  favor  of  the  weak  and 
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a  '^ir.rt  :'.e  rtror.z.  Xe'w  York  mav  hare  lost  somewliat  in  the 
n.i*:-rr  •:•:  it-  :  .n-LTj  OMii'-'ierc*.  but  it  is  still  iinmeasaraUv  in 
«-:vs:.':r^  of  &;.  Hvali.  As  api^ears  frc»m  Table  No.  19,  which  is 
bro •:.'•-:  do'-TL  Vj  Jan^iarT  1.  l^i»S,  in  tLe  vear  1S07  New  York 
Lai  47.4:;;  j»rr  cent  of  all  liie  expi^ns  moving  out  throogh  the 
Aria:.:!'':  a:-i  Gu'.f  ports  of  the  United  States  and  T-L06  per  cent 
of  tLe  total  i:;;y^»:»rts  moving  in  throngh  tho£e  same  ports.  It  is 
airnost  impo^*::^Ie  for  as  to  feel  that  a  locality  which  engrosses 
one  half  of  all  the  expc^rts  and  three  fourths  of  all  the  imports 
upon  the  Atlantic  &e<&bciard  can  justly  complain  of  any  undne 
diversion  of  its  commerce.  The  population  of  Greater  New 
York  is  said  to  be  about  S/nVi/mXi:  the  population  of  Philadel- 
phia, distant  less  than  Iw  miles,  is  1.200,000.  In  1897  the 
imports  of  Philadelphia  were  about  one  tenth  and  the  exportB 
about  one  eiglith  of  those  at  New  York.  Can  it  be  said  that 
Philadelphia  is  unduly  preferred  to  New  York  in  respect  to  this 
foreign  trade? 

Notiiing  has  been  said  in  the  disposition  of  this  case  touching 
the  ex-lake  differentials  as  such.  These  apply,  it  will  be  remem- 
bered, to  traffic  originating  in  the  West,  brought  by  water  to 
various  points  upon  the  southern  shore  of  Lake  Erie  or  corre- 
sponding points  and  from  thence  transported  by  rail  to  the  ports  in 
question.  The  complainant  insists  that  whatever  may  be  said  of 
the  all-rail  differentials  these  are  absolutely  indefensible  since  the 
dihtances  to  Baltimore,  Philadelphia  and  New  York  are  practically 
the  same. 

If  the  justification  for  the  all-mil  differentials  were  found  in 
differences  of  distance,  that  would  be  true.  It  appears,  however, 
that  while  distance  is  an  element  which  may  be  taken  into  account 
in  inquiring  whether  those  differentials  are  undue  and  unreason- 
able, it  is  not  the  ground  upon  which  they  are  made.  This  ex- 
lake  traffic  originates  at  the  same  points  with  the  all-rail  traffic 
and  is,  therefore,  properly  regarded  as  competitive.  Looking  to 
the  differential  itself,  we  find  that  no  distinction  is  made  between 
I>altinK)re  and  Philadelphia,  thus  removing  what  seemed  to  be 
the  most  serious  objection  to  the  all-rail  differentials.  We  also 
find  that  the  amount  in  one  hundred  pounds  is  but  1  cent 
against  New  York.  There  are  in  force  commodity  rates  on  grain 
hy  the  bushel  which,  when  translated  into  rates  by  the  hundred 


NEW    YORK   PKODUCE   EXCUANQE   Y.  BALTIMORE  dk  O.  R.  CO.    685 

pounds,  amount  to  about  IJ  cents  per  hundred  pounds  ngainst 
New  York,  upon  wheat,  corn  and  oats.  This  probably  does  not 
exceed  the  difference  in  cost  of  ocean  carriage.  If,  therefore, 
our  decision  in  reference  to  the  all-rail  diflFerentials  is  correct,  it 
seems  to  follow  all  the  more  that  the  ex-lake  differentials  should 
not  be  disturbed  by  us. 

Neither  have  we  considered  the  legality  or  propriety  of  the  Joint 
Traffic  Association,  for  the  reason  that  those  questions  are  not 
involved  in  this  proceeding.  If  that  association  is  in  violation 
of  some  other  statute  of  the  United  States,  we  have  nothing  to 
do  with  it.  If  it  is  in  violation  of  the  fifth  section  of  the  Act  to 
Regulate  Commerce,  as  a  pooling  arrangement,  then  we  might 
upon  proper  proceedings  order  the  carriers  to  cease  and  desist 
from  further  maintaining  it.  Such  is  not  directly  nor  indirectly 
the  scope  of  this  proceeding.  The  existence  and  methods  of  that 
association  could  only  become  relevant  in  this  case  with  a  view 
to  finding  and  enforcing  a  remedy  if  one  was  called  for.  Since 
we  have  found  no  infraction  of  law,  no  remedy  need  be  sought, 
and  all  questions  in  regard  to  that  association  become  immateriah 

In  arriving  at  these  conclusions  the  year  1896  has  been  treated 
the  same  as  previous  years  covered  by  the  investigation.  If  the 
diversion  of  export  grain  from  the  port  of  New  York,  which  is 
shown  to  have  taken  place  in  that  year,  should  continue  in  subse- 
quent years,  and  it  should  appear  with  reasonable  certainty  that 
the  published  rates  had  been  maintained  to  all  the  ports,  the 
actual  effect  of  these  differentials  upon  the  movement  of  grain 
could  be  determined  with  confidence  and  a  different  question 
would  be  presented,  which  might  merit  further  consideration,  and 
of  which  the  disposition  of  the  present  case  would  not  be  con- 
trolling. 

The  complaint  is  dismissed  without  prejudice. 
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Independent  Befinerif  Aew,  v.  Wettern  New  York  eft  P.  K  6^.  6  L  C.  C.  Rep. 
878,— diaiioi^uisbed  on  p.  587. 

Kentucky  db  L  Bridge  Co,  v.  fAmietilU  dN.B,Ch.Be,2  inters.  Com.  Rep. 
102,  2  I.  C.  C.  Rep.  162,~<li8tiDgu!8hed  on  p.  587. 

CATTLE. 
Rates  on.     Chttle  Raieerif  Asso.  t.  Fart  Worth  db  D.  O.  B.  Co.  5ia 

CIRCULARS. 

Prescribing  maximum  and  minimam  carload  weights.  Suffem,  A  (ft  Cb.  i 
Indiana,  D.  d  W.  B.  Co.  855. 

CITIES. 

Discrimination  between.  See  heading  Discrimination  detween  Plaee$,  nndei 
title  Rates. 

CLASSIFICATION.    See  also  Rates. 

Of  railroads.  Board  qf  Bailroad  db  Warehoum  Comrt.  T.  Eureka  Springs  B, 
Co.  69. 

COAL. 
Rates  on.     Fewell  t.  Biehmond  db  D.  B.  Oo,  854. 
Montell  y.  Baltimore  db  0.  B,  Co.  412. 

COMBINATION  RATE.    See  also  Joint  Tariffsl 
Freeman  v.  Atchison,  T.  dk  8.  F.  R  Co.  202. 

COMMISSION.    See  Interstate  Commerce  Commissiov. 
COMMON  CARRIERS.    See  Carrieb& 

COMPETITION. 

To  Justify  preference.  New  York  Produce  EMi.  t.  Baitimore  S  0.  R  (k 
612. 

As  affecting  rates.  Savannah  Bureau  of  F.  db  T.  t.  Charleston  db  8,  R  Os» 
458. 

With  Canadian  railway.    120  Atchison,  T.  db  8.  F.  B.  Co.  508. 

Between  carriers  subject  to  statute.  Brewer  db  HanleUer  t.  LovisnUe  d  N. 
B.  Co.  224 

Between  markets.    Brewer  d  Eanleiter  ▼.  LovisnUe  d  N  R  Co.  824. 

Of  markets  or  mines.     Fewell  y.  Birhmond  d  D.  B.  Co.  864. 

Attempt  to  extinguish.    Brewer  d  HanMter  t.  LouimriUe  d  N,  R  Oo.  281 

By  water.     Brewer  d  lianleiter  v.  Louisville  d  N.  R  Oo.  224. 

Fewell  V.  Biehmond  d  D.  B.  Co.  854. 

As  ground  of  relief  from  long  and  short  haul  clause.  AlUiged  Vietationt^ 
Fourth  Section,  61. 

Callouay  v.  Louisville  d  N.  B.  Co.  481. 

CONCESSION  OF  RELIEF.    See  Cobrectiok. 

CONGRESS. 
Jurisdiction  of  interstate  commerce.     Willson  t.  Bock  Oreek  .R  Cb.  81 
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CONNECTINO  LINE.    Bea  ▼.  MobiU  d  0.  R  Oa.  4». 
Duty  to  form  through  routes.    Neio  York,  K  H,  S  H.  R.  Ob.  T.  PtaU,  828. 
Connection  with  Canadian  line.     Re  Atchison,  T.  d  8.  F,  B,  Oa.  608. 
Publishing  tariffs  of.    New  York,  N.  H.  db  H.  R.  Co.  t.  Hati,  838. 

CORN. 

Minimum  carload  weights  for.  Suffern,  IL  A  Co,  y,  Indiana^  D,  d  W.  IL 
Co.  255. 

COI^PORATIONS. 

Right  to  maintain  proceedings  against  carrier.  Cattle  Raitert^  Asao.  t  Fort 
Worth  d:  D.  C.  R  Co,  518. 

COKRECTION. 

Power  of  Commission  to  order,  see  Interstatb  CoBfMBBCB  Comciasioif. 

Proceeding  by  corporation  to  obtain.  Cattle  Raueri^  Asao.  t.  Fort  Worth  d 
D.  a  R.  Co.  513. 

Prevented  by  carrier's  reducing  rates.  Chamber  of  Commerce  t.  Ohieago,  M. 
d  St,  P.  R.  Co,  481. 

Discontinuance  by  carriers  of  a  lower  rate  to  a  longer  distance  point  ob- 
viates the  previous  infraction  of  the  law.  Montdl  ▼.  Baltimoro  d  0.  R,  Qk 
412. 

COTTON  SEED  MEAL. 
Rates  on.    Boyer  d  Co.  y.  Chesapeake,  0.  d  8.  W,  R  Co.  fUi, 

COURTS. 

A  decision  by  the  United  States  circuit  court  of  appeals  will  be  followed  bj 
the  Interstate  Commerce  Commission  in  a  proceeding  involving  the  same  facts. 
Cattle  Raisers*  Asao.  ▼.  Fort  Worth  d  D.  C.  R.  Co.  518. 

CREAM. 
lUtes  on.    Milk  Producerif  Protective  Asso.  t.  Delatoare,  L.dW.R  Ob.  99. 

CUCUMBERS. 
Hates  on.     Rea  t.  Mobile  d  0.  R  Q>.  ^ 

DECISION.    See  Coubts. 

DELIVERY. 

Of  live  stock  at  stock  yards.  Cattle  Raisers^  Asso.  t.  Fort  Worth  d  D.  0. 
R.  Co.  513. 

Cost  of,  as  affecting  rates.     Milk  Producers*  Proteetite  Asao,  ▼.  Delaware,  L. 
A  W.  R.   Co.  92. 
DEVELOPMENT  COMPANY. 

Parporte(i  purchase  of  grain  by,  as  device  to  get  unlawful  rates.  Alleged 
Dhlaicful  Rates  and  Practices,  83. 

DEVICE. 

To  secure  transportation  at  unlawful  rate.  Alleged  Vrdawful  Rates  and 
Practices,  33. 

Milk  Producers'  I^otectite  Asso.  v.  Delaware,  L.  d  W,  R.  Co.  99. 

DIFFICRENTIALS. 

Freight  liureau  of  Cincinnati  y.  Cincinnati,  N.  0.  d  T.  P.  R.  Co,  18Ql 

Satanriah  liureau  of  F.  d  T.  v.   Charleston  d  8.  R  Co.  458. 

New  York  Produce  birch,  v.  Baltimore  d  0.  R.  Co.  612. 

Chamber  of  Commerce  v.  Chicago,  M.  d  8t.  P.  R.  Co,  481. 
7   LxTKRS.  Com.  45 
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DISCONTINUANCE. 

Of  investii^atioD.  Milk  Producer^  Proteetiw  As90.  ▼.  Delaware,  L.  d  W.  &» 
Co.  02. 

Of  unlawful  rates.    MonUH  y.  Baliimore  dh  0.  B.  Co,  412. 

DISCRIMINATION.    See  also  Rates. 

Between  localities.  Board  of  Railroad  Gomn,  ▼.  Cincinnati,  if.  0.  dt  T.  P. 
R.  Co.  880. 

Brewer  <k  Dan  letter  y.  LouiiHUe  d  N.  R,  Co,  224. 

Against  town  having  natural  advantages.  Commercial  Club  of  Omaha  y.  Chi- 
eago  d  N.  W.  R.  Co.  886. 

Freight  Bureau  of  Cincinnati  y.  Cincinnati,  N.  0.  d  T.  P.  R.  Co.  180. 

Against  smaller  town.    Boyer  d  Co.  v.  Chesapeake,  0.  d  8.  W.  R.  Co.  55. 

In  favor  of  hotel.     WilUon  v.  Rock  Creek  R.  Co.  88. 

Against  shipper.     Rea  v.  Mobile  d  0.  R.  Co.  43. 

By  joint  tariffs  for  transportation  by  wagon.  Carey  y.  Eureka  Springs  R 
Co.  286. 

By  varying  carload  weights.  Suffern,  H.  d  Co,  v.  Indiana,  2).  d  W.  B. 
Co.  255. 

In  favor  of  train  load  or  cargo  over  carload.  Paine  Bros,  d  Co.  t.  Lehigh 
Valley  R.  Co.  218. 

Between  cans  and  bottles  of  milk.  Milk  Producerft  Protective  Asao.  y.  Dda- 
ware,  L.  d  W.  R.  Co.  92. 

As  affected  by  carrier's  extravagance.  Milk  Producers^  Protective  Ano.  v. 
Delaware,  L.  d  W.  R.  Co.  92. 

By  terminal  charge.     Cattle  Raisenf  Asao.  y.  Fort  Worth  d  D.  0.  R  Co.  518. 

By  other  party  in  sale  of  tickets  purchased  from  railroad  company.  WiUsm 
v.  Rock  Creek  R  Co.  Sd. 

DISMISSAL. 
For  want  of  issue  within  jiiVisdictlon.     Oustin  y.  Dlinois  Cent.  R.  Co.  876. 

1.  The  Interstate  Commerce  Commission  will  dismiss  without  order  a  com- 
plaint of  discriminating  rates  where,  since  the  hearing,  the  control  of  the  road 
has  been  changed  and  the  cause  of  complaint  removed  so  that  the  statute  is  sub- 
stantially complied  with.     Boyer  v.  Chesapeake,  0.  d  8,  W.  R.  Co.  55. 

2.  The  Interstate  Commerce  Commission  dismissed  an  investifration  before  it 
as  to  freight  rates  charged  during  a  rate  war,  where  such  war  had  been  discon- 
tinued and  the  prior  rates  restored.  Re  Tariffs  d  Classifications  qf  Pa,  R,  Co. 
177. 

8.  A  defendant  carrier  is  not  entitled  to  have  a  complaint  before  the  Inter- 
state Commerce  Commission  dismissed  as  to  it  because  of  the  absence  of  direct 
damage  to  the  complainant.  Milk  Producers^  Protective  Asao.  y.  Ddatoara,  L, 
d  W.  R.  Co.  93. 

4.  Complaint  against  discrimination  in  rates  will  be  dismissed  without  preju- 
dice by  the  Interstate  Commerce  Commission,  notwithstanding  substantial  satis- 
faction of  the  complaint,  where  it  appears  that  less  charges  are  accepted  upon  the 
road  of  the  defendants  west  of  the  Mississippi  river  on  shipments  originating 
at  other  points  than  from  the  complaining  poink  Freeman  T«  Aiekiaong  T,  d 
8.  F.  R.  Co.  202. 
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Other  dismissals  without  prejudice.     Willson  v.  Bock  Creek  B,  Oo.  88. 
Commercial  Club  of  Omaha  ▼.  Chicago  AN.  W.  B  Co.  886. 

DISSIMILARITY. 

Of  circumstances  aud  conditioos.     Alleged  Vidationi  of  Fourth  SeciUm,  61. 

Of  circumstances.     Brewer  d  Eanleiter  v.  Louiiviile  <k  if.  B,  Co.  824. 

Of  interstate  and  local  traffic.  Savannah  Bureau  of  Freight  ▼.  Charleston  it 
S,  B.  Co.  601. 

Of  circumstances  In  case  of  transportation  by  wagon.  Cary  t.  Eureka 
Springs  B.  Go.  286. 

DISTANCE. 
As  affecting  rates.     Freight  Bureau  v.  Cincinnati,  N.  0.  d.  T.  P.  B.  Co,  180. 
Milwaukee  Chamber  of  Commerce  v.  Chicago,  M.  d  St.  P.  B.  Oo.  481* 
Aew  York  Produce  Exchange  v.  Baltimore  d  0.  B  Co.  612. 

DISTRICT  OF  COLUMBIA. 
Regulation  of  street  railway  partly  in.     WilUan  t.  Boek  Creek  B  Co.  88. 

DIVISION. 
Of  ratea     Cattle  Baieere*  Association  t.  Fort  Worth  d  D.  O.  B.  Oo.  518. 

EARNINGS. 

Return  on  investments.  Board  of  Bailroad  d  Warehouse  Commissioners  ▼. 
Eureka  Springs  B.  Co.  69. 

Return  on  investments.     Brewer  v.  Louisville  d  N.  B  Co.  224. 

As  basis  of  reduction  of  rates.     Cary  t.  Eureka  Springs  B.  Oo.  286. 

ELECTRIC  RAILWAY. 
Subject  to  Act  to  Regulate  Commerce.     Willson  t.  Bock  Creek  B  Co.  88. 

ELEVATOR. 

Demand  for  spur  track  to.  Mt.  Vernon  MiUing  Oo.  ▼.  Chicago^  M.  d  St.  P. 
B.  Co.  194. 

ENVELOPES. 
Rates  on.      Wolf  Bros.  v.  Allegheny  Valley  B  Co.  40. 

EVIDENCE. 

Presumption  as  to  reasonableness  and  discrimination  of  rates.  Bea  t.  Mobile 
d  0.  R.  Co.  43. 

Failure  to  prove  charge.     Freeman  v.  Atchison,  T.  d  S,  F,  B  Co,  202. 

EXCESS. 
Of  weight,  see  Weight. 

EXCHANGE. 

Proceeding  by,  to  correct  rates.  CatVe  Raisers*  Association  t.  Fort  Worth  d 
D.  C.  B.  Co.  513. 

EXPENSE  BILL. 
Practice  as  to.     Alleged  Unlawful  Rates  and  Practices,  240. 

EXPENSES. 

Extraordinary  or  unnecessary  as  affecting  rates.  MiUc  Producers^  Hvteetive 
Afoociation  v.  Delaxoare,  L.  d  W.  B  Co.  92. 
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EXPORTS. 

DifTereotials  od  gralD  tntended  for.  New  York  Produce  Exehanffe  r  Balti- 
more dk  0.  R.  Co.  612. 

Train  load  shipments  for.     Paine  Bro$.  d  Go,  t.  Lehigh  VaUey  EL  Co.  318. 

FARE. 

Iteasonableness  of.     WiUeon  v.  Boek  Greek  22.  G?.  88. 

Safkinnah  Bureau  of  Freight  ▼.  Cliarleston  <k  8,  R.  Co.  601. 

Amount  of.  per  mile.  Board  of  Railroad  dk  Warehouse  Comr».  t.  Eurdta 
Springt  R.  Co.  69. 

For  interstate  passengers;  reduction  of  state  mileage.  Savannah  Bureau  nf 
Freight  v.  Charleston  &  8.  R,  Co.  601. 

Reasonableness  of,  on  street  car.     WilUon  y.  Rock  Creek  R.  Co.  88. 

FERTILIZER. 
Rates  on.    8avannah  Bureau  of  Freight  dk  Tranep.  t.  Charleetan  d  8.  K 

Co.  458. 

FLOUR. 
Rates  on.     Chamber  of  Commerce  v.  Chicago,  M.  d  St,  P.  R,  Co.  4SL 
New  Fork  Produce  Exchange  ▼.  Baltimore  d  0,  B,  Co,  613. 

FORWARDING. 
By  route  cbosen  by  shipper.     Rea  y.  Mobile  d  0.  R.  Co,  48. 

FREE  STORAGE. 

Statement  of,  in  tariil.    American  Warehoueemen'e  Amo.  y.  lUinoU  Oeni.  R 
Co.  556. 

FREE  TRANSPORTATION. 

Of  shippers  or  dealers.    Milk  Producere*  Protective  A$ao,  y.  Ddawan,  L  i 
W.  R,  Co.  »3. 

GRAIN. 
Rates  on.     Alleged  Unlawful  Rates  and  Praeticet,  88. 
Chamber  of  Commerce  v.  Chicago,  M.  d  St.  P.  R,  Co.  481. 
New  York  Produce  Exchange  v.  Baltimore  d  0.  R.  Co.  618. 
Exlake  rates  on.     Paine  Bros,  d  Co.  y .  Lehigh  VaUey R,  Co.  818. 
Carload  weights  of.     Suffern,  K  d  Co.  y.  Indiana,  D.  d  W,  R,  Co,  85S. 
Resbipment  and  rebilling  of.    Alleged  Unlawful  Rates  and  Praeticee^  340L 

GRIEVANCE.    See  also  Reparation. 
Correction  of.    Boyer  d  Co.  y.  ChesapeaJce,  0,  d  S,  W,  R,  Co,  hX^ 
Monua  V.  Baltimore  d  0.  R.  Co.  413. 
Paine  Bros,  d  Co,  v.  Lehigh  Valley  R.  Co,  318. 

GROUP  RATES. 

fiea  V.  Mokile  <fe  0.  R,  Co.  48. 

Milk  Producers'  Protective  Asso.  y.  Delaware,  L.  d  W.  R,  Co,  98^ 

Usage  as  to.     Commercial  Culb  of  Omaha  "7,  Chicago  d  N,  W,  R,  Go,  886L 

HOTEL. 
Discrimination  in  favor  of.      Willson  y.  Rock  Creek  i2.  Cb.  88. 

INFRACTION. 
Of  law,  see  Courbction. 
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INTERSTATE  COMMERCE. 

Between  Maryland  and  District  of  Colnmbia.  WiUmm  T.  Rock  Or^dt  R  Co. 
88. 

Rates  for  interstate  passengers  as  affected  by  reduction  of  state  rates.  Savan- 
nah Bureau  of  Freight  v.  CharUston  <A  8.  R.  Oo,  601. 

Delivery  of,  at  stockyards.  Cattle  RaUertt  Auo.  y.  Fort  Worth  d  D.  C.  R. 
Co,  518. 

INTERSTATE  COMMERCE  COMMISSION.    See  also  Dismissal;   Par- 

TIR8. 

What  subject  to  regulation  by,  see  Carribbs. 

Extent  of  jurisdiction  of.  New  York  Produce  Bstehange  t.  Baltimore  d  0, 
B.  Co,  612. 

Presumption  as  to  approval  of  circulars.  Suffem,  H,  d  Co,  t.  Indiana,  D. 
d  W.  R.  Co  255. 

Investigation  by.  American  Warehausemen'e  Ajuo,  t.  lUinoie  Cent.  E,  Co, 
656. 

Following  decision  of  court  Cattle  Raieerif  Am$o.  t.  Fort  Worth  d  D.  0.  B, 
Co.  518 

1.  Tbe  Interstate  Commerce  Commission  is  not  autborized  to  fix  a  reduced  or 
lower  rate  of  charges  which  the  carriers  can  be  required  to  respect  in  tbe  fu- 
ture, even  if  the  ascertained  facts  warrant  a  finding  as  to  the  extent  of  tbe 
reduction  which  should  be  made.     MonteU  ▼.  Baltimore  d  0,  R.  Co,  412. 

2.  The  Interstate  Commerce  Commission  may  determine' in  respect  to  tbe 
past  what  was  reasonable  and  just,  but  as  to  rates  found  to  be  unreasonable, 
unjust,  and  unlawful  can  make  no  provision  or  order  for  their  reduction  which 
the  courts  are  required  to  enforce  or  the  carrier  obliged  to  obey,  except  to  notify 
tbe  carrier  to  cease  and  desist  from  violation  of  tbe  statute.  Cary  t.  Euieka 
Springs  /?.  Co.  286. 

8.  The  Interstate  Commerce  Commission  cannot  correct  wrongs  caused  by 
improperly  adjusted  rates  over  independent  lines  from  connecting  cities  to  a 
:ommoQ  destination,  as  it  is  without  authority  to  prescrit)e  a  maximum  and 
OQinimum  rale.     Savannah  Bureau  of  F.  d  T.  v.  Charleston  d  S,  R,  Co.  458. 

4.  The  Interstate  Commerce  Commission  cannot  inquire  whether  railroad 
companies  act  wisely  or  unwisely,  fairly  or  unfairly,  between  themselves  in 
makiDg  rates,  formiog  lines,  and  establishing  differentials;  but  its  inquiry  is 
limited  to  the  question  whether  the  situation  created  by  the  companies  violates 
the  Act  to  Regulate  Commerce.  New  York  Produce  Exch.  v.  Baltimore  d  0. 
R.  Co.  612. 

5.  Altbouf^h  railroad  companies  which  carry  grain  to  only  one  of  two  com- 
petinu  cities  may,  by  a  reduction  of  tbe  rates  charged  by  them,  prevent  tbe 
correction  of  an  unjust  relation  of  rates  in  favor  of  such  city,  it  is  the  duty  of 
tbe  Interstate  Commerce  Commission  to  condemn  the  existing  relation  of  rates 
if  it  iK'lieves  it  to  be  unjust,  and  indicate  tbe  basis  on  which  the  rate  should  be 
re:nijn&ied.  Milicaukee  Chamber  of  Commerce  v.  Chicago,  M.  d  St.  P.  R.  Co. 
4yi 

6.  The  Interstate  Commerce  Commission  has  no  jurisdiction  to  grant  relief 
iintier  :i  comp'.Jiiui  allegini^  that  freiirbt  rates  between  points  on  connecting 
iincg.  repu'st  utiij;^  tbe  aggregate  of  a  joint  rate  of  some  of  the  carriers  and  the 
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local  rate  of  another,  are  uoreasonable,  unjust,  and  unlawful,  where  the  joint 
rate,  though  incidentally  attacked  in  the  complaint,  is  not  referred  to  in  the 
testimony,  and  no  joint  through  rates  including  the  latter's  line  have  been  pub- 
lished or  filed,  and  the  defendants  either  deny  or  do  not  admit  that  the  ship- 
ment is  continuous,  and  no  proof  Is  submitted  that  they  may  make  a  through 
route  in  fact  by  their  course  of  business,  as  the  Commission  has  no  power  to 
compel  a  through  route.     Oustin  v,  lUinoii  0,  B.  Oo.  376. 

INVE>TIGA.TION. 

Usefulness  of.     ArMriean  Warehousemen* 9  Asm.  t.  Illinois  Gent  B,  Oo,  656. 

Discontinued.    Milk  Producer^  Protective  Amso,  t.  Delaware,  L,  db  W,  EL  Co, 
92. 
INVESTMENTS. 

Returns  on.    Board  of  Bailroad  d  Warehouse  Oomrs.  t.  Eureka  Springs  B. 
Co.  61). 

Brewer  d  Hanleiter  ▼.  Louisville  dlST,  B.  Oo.  224. 

Cary  v.  Eureka  Springs  B.  Oo,  286. 

IOWA  DEVELOPMENT  CO. 
Owned  by  railroad.     Alleged  Unlawful  Bates  and  Practices,  88. 

JOINT  TARIFFS. 

Establishment  of;  attempt  of  one  carrier  to  make;  publication.     New  York, 
N,  H,  d  U.  B,  Co.  ▼.  Piatt,  828. 

For  transportation  by  wagon.     Gary  y.  Eureka  Springs  B,  Oo,  886. 
LIVE  STOCK. 

Rates  on.     Cattle  Baisers'  Asso,  y.  Fort  Worth  d  D.  0.  B,  Oo.  618. 
LIVE  STOCK  EXCHANGE. 

Proceeding  by,  to  correct  rates.    Cattle  Baisen^  Asso.  t.  Fort  Worth  d  D,  0. 
B.  Co.  513. 

LOCALITIES. 

Discrimination  between,  see  beading  Discrimination  between  Places,  under 
title  Rates. 

LOCAL  RATES. 
Be  Alleged  Unlawful  Bates  and  Practices,  240. 
Calloway  v.  Louisoille  d  N,  B,  Co,  431. 
New  York.  N.  H,  dH.  B.  Co,  v.  Piatt,  828. 

LOCATION. 

Advantages  of,  as  basis  of  discrimination.     Oommerdail  Oltih  qf  OmmJUit. 
Chiciigo  d  N.  W,  B.  Co.  386. 

Freight  Bureau  of  Cincinnati  ▼.  Cincinnati,  Jf.  0.  d  T,  P.  B.  Oo.  180. 
LONG  AND  SHORT  HAUL  PROVISION. 

Dissimilar  circumstances  as  affecting.    Alleged  Violations  ef  Fwaik  Ssetionf 
61. 

Cary  v.  Eureka  Springs  B,  Oo.  286. 

Fewell  V.  Bichmond  d  D.  B,  Co.  354. 

As  affected  by  competition.    Brewer  d  Hanleiter  y.  Louisville  d  If,  B,  Olf, 
224. 

Fetoelly.  Bichmond  d  D.  B.  Co.  364. 

Board  of  Bailroad  Comrs.  t.  Cincinnati^  N.  0.  d  T.  P.  B.  Oo.  880. 
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CalUway  t.  LouinilU  d  If,  B.  Co,  481. 
Savannah  Bureau  of  F.  db  T.  v.  Charleston  d  8.  R.  Co.  458. 
Same  rates  for  different  diatances.    Milk  Producenf  Prateetite  Auo,  T.  DeUh 
ware,  L.  d  W.  R.  Co.  92 
Charge  of  violating.     Bayer  d  Co.  y.  Chesapeake,  0.  d  8.  IT.  22.  Cb.  69. 
Relief  from  operation  of.     Re  Atchison,  T,  d  8,  F,  R.  Co.  698. 
Violation  of,  discontinued.     MonteUY.  Baltimore  d  0,  R.  Co.  413. 

MILEAGE.    See  also  Rates. 

For  passengers;  in  interstate  traffic.  Savannah  Bureau  of  Freight  ?•  Oharle$- 
Un  d  8,  R.  Co.  601. 

MILK. 

Rates  on.  Milk  Producen^  Protective  Asso.  ▼.  Delatoare,  L,  d  W,  E,  Co.  92. 
MILL. 

Demand  for  spur  track  ta  Mt,  Vernon  Milling  Co,  y.  Chicago^  M,  d  8L  P, 
R.  Co.  194. 

MODIFICATION. 
Of  tariff.     Paine  Bros,  d  Co.  t.  LeJiigh  Valley  R  Co.  218. 

MOLASSES 
Rates  on.     Calloway  y.  Louisville  d  N,  R,  Co,  481. 

NOTICE.    See  Schedules  or  Tabiffs. 

OPTION. 

Of  becoming  a  common  carrier.  Cattle  Raiserif  As90.  T.  Fort  Worth  d  2). 
C.  R.  Co.  613. 

ORDER. 

General,  to  all  carriers.  American  Warehousemen's  Aiso.  t.  Illinois  Cent  R. 
Co,  656. 

To  desist  from  unlawful  practices.  Alleged  Unlawful  Rates  and  Practices, 
^. 

As  to  group  rates,  suspension  of.     Rea  y.  Mobile  d  0.  R,  Co.  43. 

PAPER  BAGS. 
Classification  of,  for  rates.     Wolf  Bros.  v.  Alleg/ieny  Valley  R.  Co.  40. 

PARTIES. 

Briugingin.     Boyer  d  Co.  y.  Chesapeake,  0.  d  8.  TF.  22,  Co,  65. 

Joining  railroad  companies  as  defendants.  Milk  Producers*  Protective  Asso, 
Y.  Delaware,  L,  d  W.  R,  Co,  92. 

Who  may  complain  of  rates  before  Commission.  American  Warehousemen's 
Asso.  V.  Illinois  Cent.  R.  Co.  556. 

1.  A  corporation  whose  object  is  to  promote  the  marketing  of  live  stock  at 
Chicago  in  the  interest  of  its  members  may,  under  the  Act  to  Regulate  Com- 
merce, §  13.  maintain  a  proceeding  to  correct  an  unreasonable  freight  rate  oa 
live  stock  shipped  to  Chicago,  as  its  members,  for  whose  general  benefit  and  pro- 
tection it  was  formed,  have  a  vital  interest  in  such  a  proceeding.  Cattle  Raiserit 
Asso.  V.  Fort  Worth  d  D.  C.  R.  Co.  613. 

2.  That  the  members  of  a  corporation  organized  to  promote  the  marketing 
of  live  stock  at  a  given  city  are  violating  the  anti-trust  law  will  not  prevent  the 
corporation  from  maiDtaining  a  proceeding  to  correct  an  unreasonable  freight 
rate  on  live  stock  shipped  to  such  city.  Id. 
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8.  A  milk  producers'  association,  whether  reprefenting  iti  own  members,  oi 
specially  authorized  to  represent  other  shippers,  or  assuming  in  addition  to  rep- 
resent shippers  engaged  in  the  same  industry,  may  bring  and  maintain  a  pro- 
ceeding before  the  Interstate  Commerce  Commission  affecting  rales  on  milk  fop- 
plied  for  a  common  marliet,  against  all  engaged  in  carrying  for  that  market 
Milk  Producer^  Protective  A$90.  v.  Delaware,  L,  A  W,  B.  Oo,  9SL 

PASSENGERS. 

Free  transportation  of  shippers  or  dealers.  Milk  Producer^  ProteeUM  Amo.  ?. 
Delaware,  L,  d  W.  B.  Co.  92. 

Reasonableness  of  fare  of.     Willeon  t.  Rock  Creek  B.  Co.  88. 

Savannah  Bureau  of  Freight  y.  Charleston  dS.  B  C^.  601. 

Rates  for,  per  mile.  Board  of  Bailroad  d  Wareliouse  Comrt.  t.  Eureka 
Springs  B.  Co.  69. 

DiscrimiDstion  between.     Willson  v.  Boek  Creek  B,  Co,  83. . 

PASSES. 

The  free  transportation  of  shippers  or  dealers  between  state  or  interstate 
points  on  account  of  interstate  freight  traffic  furnished  to  the  carrier  is  unlaw- 
ful.    Milk  Producer^  Protective  Asso.  v.  Delaware,  L,  d  W,  B,  Co,  93. 

PENALTY. 
On  excess  weight.     Svffern,  H.  d  Co,  t.  Indiana,  D.  d  W.  R.  Oo,  265. 

PLACES     Discrimination    between,  see   heading.    Discrimination  bettsesM 
Places,  under  title  Rates. 

POSTING.     See  also  Schrdules  ok  Tabiffs. 
Of  notices  in  station.     Bea  v.  Mobile  d  0.  B,  Co,  48. 

POTATOES. 
Rates  on.     Freeman  y.  Atchison,  T.  d  8.  F,  B.  Co.  202. 
Discrimination  against  shipper  of.     Bea  v.  Mobile  d  0,  B,  Oo,  ^ 

PRACTICE.    See   Action  or  Suit;   Dismissal;   Imtbbstatb   Commkbge 
Commission;  Parties. 

PREFERENCE. 

When  undue  or  unreasonable,  see  Rates. 
PREJUDICE. 

To  locality  in  matter  of  rates,  see  Rates. 

Dismissal  of  complaint  without  Freeman  v.  Atchison,  T,  d  8.  F,  R,  Os. 
202. 

Commercial  Club  of  Omaha  ▼.  Chicago  d  N.  W,  R.  Co,  886. 

Willson  V.  Bock  Creek  B.  Co.  83. 

PROFIT. 

On  purchase  as  rate  of  transportation.  Alleged  Unlawful  Rates  and  Broetims 
88. 

PROVISIONS. 

Rates  on.     New  York  Produce  Exch.  v.  Baltimore  d  0.  R,  (Jo.  612. 
PUBLICATION. 

Of  tariff,  see  Schedules  or  Tariffs. 

RAILROADS.    See  Carriers;  Rates;  Spur  Tbagx. 
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RATES. 
Power  of  Commtflslon  to  establish  or  determiDe,  see  Ihtbhstatb  ComcBBOft 

COMMIBSION. 

Correction  of,  see  Correction. 
Posting  notice  as  to,  see  Schbdules  ob  Tariffs. 
See  also  Joint  Tariffs. 

For  combined  service.    New  York,  N.  H,  d  E.  R.  Co.  t.  Piatt,  838. 
Excess  of,  recovered  by  shipper.     Suffern,  H,  db  Co.  v.  Indiana,  D,  db  TF.  E. 
Co,  255. 

1.  That  a  shipper  is  allowed  a  rate  better  than  he  was  entitled  to,  by  OQistake 
of  the  station  agent,  does  not  entitle  him  to  such  rate  upon  later  shipments. 
Rea  V.  MobiU  d  0.  B.  Co.  48. 

2.  A  railroad  company  which  causes  a  development  company,  the  entire  stock 
of  which  it  owns,  to  purchase  and  ship  grain  without  any  bona  fide  interest 
therein,  the  railroad  company  accepting  drafts  in  payment  of  its  freight  charges, 
and  the  only  rate  paid  being  the  profit  upon  the  transaction,  which  varies  with 
each  shipment,  the  whole  transaction  being  a  device  to  procure  transportation  of 
the  grain  at  other  than  the  published  rate, — violates  the  Act  to  Regulate  Com- 
merce. g§  2,  8,  and  6.     Re  Alkged  Unlawful  Rates  dt  Practiee»,  88. 

8.  Extraordinary  or  unnecessary  costs  of  operation  or  management  of  the 
traffic  of  a  carrier  cannot  be  permitted  to  excuse  unreasonable  or  unjust  rates, 
discriminations,  preferences,  or  prejudices.  MiUc  Produeeri'  Proteetice  Amo.  v. 
Delaioare,  L.  d  W.  R.  Co.  92. 

4.  The  charge  for  the  carriage  of  pai-seogers  between  two  points  in  difi'erent 
states  need  not  be  reduced  under  the  Federal  statute,  because  of  the  reduction 
of  the  maximum  mileage  rates  in  one  of  the  states,  subject  to  the  right  of  the 
commission  of  that  state  to  restore  the  old  rate  under  which  the  charge  was 
fixed  by  the  Interstate  Commerce  Commission.  Savannah  Bureau  of  Freight 
<fc  Transp.  v.  Charleston  d  8.  R.  Co.  001. 

Hkasonableness  of  Rates. 

5.  A  charge  of  5  cents  over  the  portion  of  a  railway  in  Maryland,  and  a  like 
charge  over  that  portion  in  the  District  of  Columbia,  making  a  through  fare  of 
10  cents  for  1\  miles,  cannot  be  presumed  unreasonable  in  the  absence  of  any 
direct  evidence  to  that  effect.     Willeon  v.  Rock  Creek  R.  Co,  88. 

6.  A  charge  for  interstate  fares  between  two  cities  in  different  states,  which  i^ 
higher  than  the  maximum  charge  for  carriage  of  passengers  allowed  by  the  state 
statutes,  is  not  unreasonable  or  otherwise  unlawful,  where  the  section  of  country 
between  such  points  is  particularly  barren  and  sparsely  settled,  and  the  passen- 
ger receipts  of  the  road  have  been  decreasing  for  several  years,  and  the  condi- 
tions governing  local  passenger  trattic  of  such  road  in  one  of  the  states  are  sub- 
stantially dissimilar  to  those  applying  on  its  interstate  passenger  service  between 
the  two  cities.  Savannah  Bureau  of  Freight  d  Transp.  v.  Charleston  d  8.  R. 
Co.  601. 

7.  A  through  rate  over  a  railroad  18i  miles  long  lying  partly  in  Arkansas  and 
partly  in  Missouri,  of  10  cents  per  mile,  while  the  local  charges  as  allowed  by 
statute  in  one  state  are  5  cents  per  mile  and  in  the  other  4  cents  per  mile,  is  un- 
rcasouable  and  unjust,  where  the  net  earnings  are  in  excess  of  a  moderate  re- 
turn on  the  actual  investment.  Railroad  d  W.  Comrs.  v.  Eureka  Springs  Jl. 
Co.  69. 
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6.  Dialnnce,  in  the  absence  of  other  infiuencea,  controls  Id  the  determionllon 
of  TBies;  snd  the  higher  ratts  on  the  grouorl  of  greater  dlslancu  froiD  »  compet- 
JDg  localit;  nlll  not  be  held  uoreasonabl)!  unless  there  a 
rating  to  eltoiiaate  distance  from  conaideraLton  or  c 
Frriff/it  Bureau  of  Cincinnati  T.  CineinTtaU,  N.  0.  &  T.  P.  R.  Oo.  180, 

9.  The  right  of  railroad  companies  to  earn  a  proper  reluro  upon  their  invest- 
ment ia  subject  to  the  limitation  of  the  In tcrstale Commerce  Act  forbidding  dis- 
cKminatloQ  between  localities,  and  Charging;  more  for  a  short  than  for  a  long 
haul.     Rrriner  v.  LoiiiaoilU  li  N.  B.  Vo.  2U. 

10.  While  trnnsportation  charges  abotild  he  Uhernl  unlit  the  e&rnings  are  mf- 
flcient  for  a  fair  return  on  actual  investment  it  does  not  follow  thai  rates  long 
maioiained  and  grossly  discriminative  should  be  coniinued  or  exacted  jear  b; 
year.     Qitj/  t.  Eureka  Springs  R.    Oo.  286 

11.  That  the  rales  for  longer  hauls  are  comparatively  lower,  though  absolulel; 
higher,  than  the  charges  for  shorter  hauls  over  the  same  lines,  does  not  necet- 
saril;  show  that  the  charges  for  tbe  shorter  hauls  are  unreasonable,  though  such 
fact  lends  to  ealabllah  unreiisonableDeas,  and  may  under  some  circumslances  be 
iufncicDt  for  that  purpose.  Kentucky  B.  B.  Caiari.  ▼.  Ciaeiitnati.  If.  0.  d  T. 
P.  S.  Co.  880. 

12.  The  comparative  reasonableness  of  rates  lor  iraQsportation  of  grain  u> 
two  different  cities  should,  so  far  as  distance  is  con  troll  inc.  be  tested  by  dislaefe 
over  the  shortest  available  routes  from  the  place  of  shipment  to  such  cities, 
Milicitukte  Ohambtr  of  Commerce  v,  Ghicago,  M.  ct  St.  P.  H.  Co.  481. 
Discrimination  setwbbk  passkngbrs, 

13.  A  railway  company  practises  no  discrimination  within  tbe  Interstate 
Commerce  Act  by  selling  passenger  tickets  at  full  fare  to  a  land  company  which 
sells  them  at  half  rates  to  g^iests  of  Its  hotel,  persons  residing  upon  land  Mid 
or  transferred  by  ir,  and  others,  but  refusing  to  sell  them  at  half  rates  to  a  per. 
son  living  In  tbe  Fame  locality  upon  ground  not  acquired  from  it,  although  tbe 
iwo  corporations  are  under  Bub<itiintially  the  satneownership  and  control,  where 
Iheir  community  of  interests  is  not  made  a  device  for  enabling  the  railway  con- 
pany  to  evade  its  legal  obligations,     WUltan  v,  Bock  Creek  R,  Oo.  83. 

D 1 SC I) UH NATION  UKTWEEN   BOIPPKUa. 

14.  The  imposition  by  railroHd  eompanies  of  storage  charges  on  w>me  con- 
signees, and  not  upon  olhcr.i.  is  prohibited  by  the  Act  to  Regulsle  Commerce, 
f,  3,  the  intent  of  which  is  lo  prevent  discrimination  between  todivlduali. 
Amtrieaa  Warekoutemen'i  A»3o.  v.  Uliiiols  0.  B.  Co.  S5fl, 

15.  A  charge  by  railroad  companies  for  storage  on  some  cooalgoees,  and  not  on 
others,  is  also  prohibited  by  the  Act  to  Regulate  Commerce,  %  8,  providing  gen- 
erolly  agninst  undue  preferences  between  shippers.     Id. 

Quantity  of  snip.vEST, 

18.  Charging  the  same  rate  per  quart  on  milk  In  40  quart  cans,  and  In  boTlIn 
usually  of  I  quart  capacity  packed  in  cases,  constitutes  discritni nation  in  favor 
of  the  bottle  method  of  shipment.  Milk  Producerif  ProUcUva  Atto.  v,  Daa- 
Kare.  L.  A  W.  B.  Co.  93. 

17.  The  rule  of  equality  as  to  rates  is  violated  by  lower  rales  for  carno  of 
trainlosdquftmilieslliaa  for  carload  shipmenls.wheliier  for  export  or  for  domestic 
use,  Hllhough  all  cargo  shippers  pay  [be  same  rale  and  all  carload  ahippenate 
charged  alike.    Paim  *.  Lthigh  Valley  B.  Go.  2l& 
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iJlabstficatiow. 

18.  Tomatoes  and  beans  need  Dot  be  rated  Id  tbe  same  class  where  beans  are 
«nore  perishable  than  tomatoes,  but  such  difference  does  not  justify  a  difference 
ol  nearly  one  half  in  the  rate,  where  the  actual  cost  of  transportation  is  nearly 
the  same.     Bea  v.  Mobile  d  0.  R,  Co.  48. 

19.  The  charging  in  any  case  by  railroad  companies  of  a  higher  rate  on 
wheat  than  on  flour  between  tbe  same  points  and  on  the  same  line  is  unjust  dis- 
crimination and  unlawful  within  tbe  Act  to  Regulate  Commerce.  Milvrankee 
Chamber  of  Commerce  v.  Chicago,  M,  d  St.  P,  H,  Co,  481. 

20.  Classifying  open-end  envelopes  made  for  enclosed  merchandise  put  up 
in  paper  boxes  and  shipped  in  wood  cases  as  envelopes  as  first  clasA  in  less  than 
carload  lots  and  third  class  in  carload  lots,  instead  of  as  paper  ba^s  as  third 
class  in  less  than  carload  lois,  and  fifth  class  in  carload  lots,  does  not  constitute 
a  discnmJnation,  where  paper  bags  are  usually  done  up  in  paper  bundles  so  that 
a  car  which  will  with  difficulty  hold  20,000  pounds  of  envelopes  will  easily 
bold  86.000  pounds  of  paper  bags.     Wolf  v.  Altegheny  Valley  R  Co.  40. 

DlSTBIMINATION  BBTWEBN  PLACES. 

21.  The  location  of  Cincinnati,  north  of  the  Ohio  riTer,  and  the  fact  that 
Tailroads  to  the  south  must  cross  the  river  upon  expensive  bridges,  for  which 
allowance  is  charged  or  made  in  tbe  division  of  rates,  Justify  a  higher  differen- 
tial from  Cincinnati  in  respect  to  rates  from  Louisville  on  the  south  bank  of  tbe 
river  to  points  in  the  region  surrounding  Montgomery,  Alabama,  and  points 
between  such  region  and  the  Mississippi  river.  Freight  Bureau  y.  Cincinnati, 
N.  0.  d  T.  P.  R,  Co,  180. 

22.  A  differential  of  2  cents  to  Philadelphia  and  8  cents  to  Baltimore  below 
the  rates  to  New  York  from  Chicago  and  other  western  points  on  grain,  flour,  and 
provisions  cannot,  without  reference  to  the  actual  operation  of  such  differen- 
tials, be  held  to  create  an  undue  or  unreasonable  preference  against  New  York, 
when  it  is  considered  that  the  latter  city  is  some  distance  further  from  Chicago 
than  tbe  others  and  that  its  ocean  facilities  greatly  surpass  those  of  the  other 
cities.     New  York  Produce  Krch,  v.  Baltimore  d  0.  R.  Co.  612. 

28.  That  a  city  from  its  location  obtains  better  rates  from  the  points  of  ori- 
gin, upon  articles  which  it  distributes  to  a  certain  territory,  than  another  city, 
<K)n8titutes  no  reason  for  subjecting  it  to  discrimination,  in  favor  of  such  other 
city,  in  rates  to  such  territory.  Freight  Bureau  v.  Cincinnati,  N.  0,  d  T,  P. 
R,  Co.  180. 

24.  A  charge  of  higher  rates  from  certain  points  to  a  place  than  is  made  on 
traffic  carried  through  such  place  to  another  place  in  competition  therewith 
constitutes  an  unjust  discrimination  under  the  Interstate  Commerce  Act,  §  8. 
Brewer  v.  Ix/uisville  d  N.  R.  Co  224. 

25.  A  difference  in  rate  is  justified  by  the  different  location  between  Council 
Bluffs  on  the  east  bank  of  tbe  Missouri  river  and  Omaha  on  the  west  side,  as  tc 
traffic  with  points  in  Iowa,  although  the  rates  to  all  other  points  are  substan- 
tially the  same,  in  view  of  the  tolls  upon  the  expensive  bridge  connecting  tbe 
two  cities.     Commercial  Club  v.  Chicago  d  N,  W.  R.  Co,  886. 

26.  To  justify  interference  by  the  Interstate  Commerce  Commission  with  the 
adjustment  of  rates  as  between  rival  localities,  it  must  appear  that  the  prefer- 
ence and  advantage  to  the  one,  and  the  corresponding  prefudice  and  disadvan* 
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tage  to  the  other,  are  so  appreciable  and  established  with  such  a  degree  of  ccr 
taintj  as  to  be  justly  declared  uoreasouable.     Id. 

27.  Rates  from  I*{ew  Orleans  to  La  Grange  are  unreasonable  in  themselves 
and  relatively,  as  compared  with  rates  to  Atlanta,  where  the  latter  rates  are 
such  that  an  Atlanta  dealer  can  ship  from  New  Orleans  to  Atlanta  and  then 
back  to  La  Orange  as  cheaply  as  the  goods  can  be  shipped  from  New  Orleans 
to  La  Grange,  and  higher  rates  from  New  Orleans  to  La  Grange  than  those 
charged  to  Atlanta  are  unlawful.     Calloway  y.  LouUHUe  dkN,  B.  Co.  431. 

28.  A  differential  of  50  cents  more  per  ton  from  Charleston  than  from  Savan- 
nah to  points  in  Georgia,  other  than  common  points,  is  not  unreasonable  or 
prejudicial  to  Savannah.  Savannah  Bureau  of  F.  d  T.  y.  Charleston  d  8.  R. 
Co.  458. 

29.  A  lower  differential  as  between  Sarannah  and  Charleston  on  fertilizer  to 
poipts  in  Alabama  reached  by  the  Alabama  Midland  Railway  than  the  differ 
entia.  t^tablished  l>etween  those  cities  on  fertilizer  to  points  in  Georgia  is  not 
justitled.    Id. 

80.  Railway  companies  are  not  prohibited  by  the  Act  to  Regulate  Commerce. 
(:;  8,  from  preferring  one  locality  to  another,  unless  such  preference  amounts  to 
an  undue  or  unreasonable  one.  New  York  Produce  Exeh.  y.  Baltimore  d  O.R 
Co.  612. 

31.  A  preference  by  railroad  companies,  without  legitimate  excuse,  of  one 
locality  over  another,  is  of  itself  an  undue  and  unreasonable  preference 
within  the  prohibition  of  the  Act  tc  Regulate  Commerce,  g  8.    Id. 

32.  The  question  whether  a  preference  by  railroad  companies  in  freight  rates 
charged  in  favor  of  certain  localities  as  opposed  to  others  is  undue  or  unrea- 
:<()nable  within  the  Act  to  Regulate  Commerce,  §  3,  is  one  of  fact  in  each  indi- 
vidual case.     Id. 

33.  A  carrier  cannot  be  compelled  to  disregard  distance  between  two  com- 
|)eting  cities  for  the  purpose  of  putting  the  two  cities  on  a  commerdal  equal- 
ity.    Id. 

34.  Coropetilion  between  railroad  companies  may  justify  the  preference  of 
one  locality  to  another  as  to  freight  rates  charged  to  such  localities,  although  it 
<loes  not  necessarily  justify  such  preference.     Id. 

35.  Competition  between  railroad  companies  may  afford  a  legitimate  reasoa 
for  a  preference  by  railroad  companies  to  one  city  over  another.  Cattle  Bait 
ers*  Asso.  v.  Fort  Worth  d  D.  C.  B.  Co,  618. 

;36.  In  a  total  haul  of  640  miles  a  rate  which  for  the  first  271  miles  is  the 
same  and  in  the  next  200  miles  falls  from  70  to  80  cents  upon  seoond-class  and 
from  44  to  22  cents  upon  third  class  .shipments  is  prima  facie  unjust  and  unrea- 
sonable and  a  discrimination  against  the  nearer  points  in  the  group.  Bm  v. 
Mobile  &  0.  B.  Co.  43. 

Long  and  shokt  haul. 

37.  The  circumstances  and  conditions  governing  the  transportation  of  fertil- 
izer from  Charleston  to  Yaldosta  and  other  stations  are  rendered  substantially 
iiissimilnr  from  those  applying  in  the  transportation  to  shorter  distanoe  locali- 
nes  by  railway  competition  at  Yaldosta  and  such  other  stations  which  controls 
ukI  affects  the  rate.  Shiran nah  Bureau  of  F.  d  T.  v.  Charleston  d  8.  B.  Co.  458 

<i8.  That  there  is  a  greater  marl^et  for  the  commodity  at  the  longer  than  at 
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tlie  ahorter  dlstanoe  point  does  not  create  a  substantial  dissimilarity  in  cir- 
•OQiDstances  and  conditions,  within  the  Act  to  Regulate  Commerce,  §  4,  forbid- 
ding any  common  carriers  subject  to  the  Act  to  make  a  greater  charge  for  a 
ahorter  than  for  a  longer  distance  over  the  same  Hoe  in  the  same  direction,  the 
ahorter  being  included  within  the  longer  distance.  FetMU  ▼.  Richmond  d  D. 
R,Co,9M. 

89.  Competition  at  a  gi?en  point  between  carriers  which  have  agreed  upon 
rates  to  the  competing  point  does  not  constitute  a  substantial  dissimilarity  in 
circumstances  and  conditions,  within  the  Act  to  Regulate  Commerce,  §  4,  mak- 
ing it  unlawful  for  a  carrier  subject  to  the  Act,  under  substantially  similar  cir- 
cumstances and  conditions,  to  charge  more  for  a  shorter  than  for  a  longer  dis- 
tance oyer  the  same  line  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance;  though  such  competition  may  afford  a  basis  for 
Ydief  by  the  Commission  under  the  subsequent  provision  of  the  section.    Id, 

Brewer  t.  LouiioilU  d  N.  H  Co.  224. 

Kentucky  R.  R.  Comre,  t.  Cincinnati,  N.  0.  A  T.  P.  R.  Co.  880. 

40.  Freely  engaging  in  competition  at  one  point,  while  wholly  or  largely  sup- 
preseing  it  at  a  shorter  distance  locality,  will  not  entitle  carriers  to  make  higher 
•chargea  for  ahorter  than  for  longer  hauls  over  the  same  line  in  the  same  direc- 
tion.    CaWneay  v.  LauiniUe  dt  N.  R.  Co.  431. 

41.  No  disturbance  of  rates,  secret  or  open,  creates  such  dissimilarity  of  cir- 
•camsUinces  and  conditions  under  the  Interstate  Commerce  Act,  §  4,  as  will 
justify  either  of  two  or  more  competing  carriers  in  charging  more  for  the  short 
than  for  the  long  haul  without  an  order  of  the  Interstate  Commerce  Commis- 
aion.  Re  AlUged  Violation  of  the  4th  Section  of  the  Act  to  Regulate  Com- 
meree,  61. 

42.  Charging  the  same  aggregate  rates  on  like  traffic  for  longer  and  shorter 
•distances  over  the  same  line  in  the  same  direction  does  not  contravene  the  In- 
terstate Commerce  Act,  ^  4.  MUk  Jhrodueere^  Protective  Aeeo.  t.  Delaware,  L. 
dW.  ROo.  92. 

Savannah  Bureau  of  F.  d  T.  v.  Charleston  d  S  R.  Co.  458. 

48.  Water  competition,  to  justify  higher  shorter  distance  charges,  under  the 
Interstate  Commerce  Act,  §  4,  must  be  actual  competition  for  the  transporta- 
tion involved,  and  such  as  to  dictate  the  rate  by  rail.  A  railroad  rate  so  low  as 
to  drive  water  transportation  out  of  existence  cannot  be  justified  by  showing 
the  possibility  of  water  competition.     Brewer  v.  Louisville  d  N.  R  Co.  224. 

44.  If  there  can  be  exceptional  instances  in  which  competition  between  car- 
riers subject  10  the  Interstate  Commerce  Act  may  create  such  dissimilarity  of 
circumstances  and  conditions  as  to  justify  a  greater  charge  for  a  short  than  a 
long  haul,  it  is  not  justified  where  competition  exists  at  l>oth  the  shorter  and  the 
longer  distance  points.    Id. 

46.  Water  competition  to  justify  a  greater  charge  by  a  railroad  company  for 
transportation  for  a  shorter  distance  than  for  a  longer  distance,  in  the  same 
direction  and  including  the  shorter  distance,  under  the  Act  to  Regulate 
Commeroe,  §  4,  making  such  a  charge  unlawful  unless  the  circumstances  and 
conditions  are  substantially  dissimilar,  must  be  competition  in  transportation  to 
the  longer-distance  point  as  to  freight  which,  If  not  carried  to  such  longer-dis- 
tance point  by  the  ridlroad,  could  reach  such  destination  by  water  transportation. 
Fettea  V.  Richmond  d  D.  R.  Co.  854. 
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47.  Heltber  joinl  UriSs  Dor  an  arrangemeiiL  I: 
Irnnsporlalinn  company  extending  ihrcmnb  Hues  l( 
roads  CUD  all  til  le  substanrlully  i]\ 
tbeiu  joint  carriers  with  sucb  trans portatloD  c 
cbsrgea  to  such  poinU  reacted  by  wagons  Lban  upon  ibe  same  goods  from  II 
poiot  of  origin  to  Ibe  point  nbere  wagou  tranaportatioD  commences.  Vary  r. 
Bureka  Spnngt  R.  Co.  286, 

48.  Frcigbt  rates  over  tbe  Louisville  A  N.  R.  Co.,  bitrher  from  New  Orleani 
for  the  shorter  distance  to  I/a  Grange,  Georgia,  than  tor  the  louger  distance  to 
Hogansvitle.  Newman,  Palmetlo,  or  Futrburn.  ia  tbe  same  state,  violates  tlie 
Interstate  Commerce  Act,  g  4.  as  Cbey  are  under  aubstnalially  similar  circtm 
Stances  and  coudillons.     CaUoitmy  v.  LouianVe  tt  N.  R.  Co.  431. 

49.  It  is  a  violation  of  tbe  Interstate  Commerce  Act.  $g  1, 2, 3,  tor  Ibe  Louii 
ville  A  N,  R.  Co.  to  charge  biglicr  rates  from  New  Orleaas  to  La  Orange  tbsn 
for  longer  distances  to  Hoganaville,  Newman,  Palmetto,  or  Fairburn  on  like 
iralllc  carried  under  similar  condition!  and  circumstances,  as  such  rates  subject 
dealers  at  La  Grange  and  the  city  Itself  to  undue  and  unreasonable  prejudice 
and  diaadvantsge,  and  give  undue  preference  and  advantage  to  tbe  otber  local- 
ities and  tbe  dealers  and  mercbanis  doing  business  iberein.  Id. 
CoMPBTmoH. 

00.  Charging  the  same  rale  from  Savannah  and  Charleston  over  all*rail  linei 
lo  points  in  Florida,  in  compciilion  with  ocean  and  rail  compelitioo  frotn 
Savannab  and  Charleston,  is  not  unlawful,  Satunnak  Bureau  of  F.  &  T.  f. 
OfiaTifton  (C  S.  R.  Co.  458, 

51.  American  carriers  will  be  temporarily  relieved  from  the  requirements  of 
the  Act  to  Regulate  Commerce,  S  4.  that  no  bigber  rate  shall  be  made  to  inter- 
mediate (ban  to  morediataut  points,  to  enable  them  to  compete  with  a  Canadian 
railway  company  which  is  not  aul)iee!  lo  the  provisions  of  such  Act.  and  wbicb 
has  greatly  lowered  tbe  price  cbargi^d  for  paiisengers  traveling  to  and  from  (be 
Klondike.     Rr  AKhuon,  T.  cfi  .5.  F.  B.  Co.  593. 

02.  A  railway  syatem  may  property  make  tbe  same  rate  between  certain 
points  as  ia  made  by  a  longer  and  mure  circuitous  line,  and  in  so  doing  does 
not  unjunlly  discriminate  against  a  city  locate<l  nearer  to  the  point  of  desiiim- 
tlon  because  it  charges  no  higber  rate  over  tbe  lom;er  distance  than  it  doe? 
from  such  city.     Samniiah  Bureau  of  F.  &  T.  v,  Cliartaloa  A  8.  R.  Co.  458, 

BLANKKT   KATt 

03.  A  uniform  or  blanket  rate  of  3S  cents  on  milk  and  50  cents  on  cream  per 
can  ut  40  quarla  from  all  stations  to  the  city  in  wbicb  Ihe  market  is  located,  re- 
gardless oC  distance  or  diilerence  in  amount  of  service  rendered,  is  unreiisoa 
able,  unjust,  and  unduly  prejudicial  and  disadvantageous  to  producers  apd 
shippers  nearer  the  points  of  delivery,  and  violates  the  Interstate  Commerce  Act, 
g§  1,  3.  mik  Pi'oduceri'  ProttcUrt  Amo.  v.  Drlaieare,  L.  A  IF.  R.  Co.  93. 
Through  rates. 

54.  The  iDlcrslate  Commerce  Commission  in  a  proceeding  to  correct  an  un- 
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Rtsonable  freight  rate  to  a  particular  dtj  may,  where  the  carriers  formlDg  the 
through  Hue  elect  to  divide  the  entire  rate  and  designate  a  certain  rate  for  the 
performance  of  a  certain  service  which  is  performed  by  a  particular  carrier, 
deal  with  such  carrier  and  such  charge  irrespective  of  the  other  charges  mak- 
ing up  the  entire  rate.  Cattle  Bauert^  Asso.  v.  Fort  Worth  d  D.  C.  R.  Oo.  5ia 
55.  A  shipment  of  grain  to  E^ansas  City  from  pbinta  west  at  local  rates  is 
local  in  its  reshipment  to  Chicago  or  other  destination,  and  does  not  entitle  the 
grain  to  the  benefit  of  the  through  rate  from  the  original  point  of  shipment,  in 
the  absence  of  any  agreement  at  such  point  for  through  transportation;  and  the 
fact  that  such  grain  comes  from  a  point  further  west  is  no  reason  for  applying 
upon  it  any  less  or  different  rate  than  that  in  force  in  E^ansas  City.  Be  AUeged 
Uniawful  Baiee  and  Practices,  240. 

66.  Freight  carried  by  the  Louisville  &  N.  R  Oo.  from  New  Orleans,  either 
to  Atlanta  or  La  Grange,  is  through  freight,  entitled  to  through  service,  and 
the  manner  in  which  the  service  is  conducted  cannot  alter  its  character  so  as  to 
make  that  carried  for  La  Grange  partly  local,  while  that  to  Atlanta  is  wholly 
through.     CaUaway  v.  LouiniUe  db  N.  R.  Oo,  48L 

TbRMIRAL  ok  DBLIYBRT  CHABGB& 

67.  A  corporation  authorized  by  its  act  of  inoorporation  to  oonstmct  stock- 
yards, connect  them  with  the  various  lines  of  railway  entering  the  city  of  Chi- 
cago, and  either  lease  such  connecting  tracks  for  the  transportation  of  livestock 
and  other  freight  between  the  railways  and  the  stockyards,  or  transport  live- 
stock and  other  freight  over  such  connecting  line  itself,  which  elects  to  trans- 
port dead  freight  and  furnish  its  own  motive  power  and  crews,  but  imposes  a 
trackage  charge  on  the  railroad  companies  for  the  transportation  of  livestock 
over  its  track, — ^is  not  subject  as  to  such  livestock  to  the  provisions  of  the  Act 
to  Regulate  Commerce,  which  applies  only  to  '^common  carriers  engaged  in  the 
transportation  of  passengers  or  property."  Cattle  Baieen^  Aeeo.  t.  Fart  Worth 
db  D.  C.  B.  Co.  518. 

68.  A  railroad  company  is  not  prevented  from  absorbing  a  terminal  char^ce  on 
livestock  in  one  city,  and  exacting  such  a  charge  for  terminal  services  in  an- 
other city  reached  by  a  different  line,  by  the  Act  to  Regulate  Commerce,  g  2, 
prohibiting  the  rendering  of  a  given  service  to  one  person  for  a  less  compensa- 
tion than  is  exacted  from  some  other  person  for  the  same  service  under  sub- 
stantially similar  circumstances  and  conditions.    Id. 

59.  The  imposition  of  a  terminal  charge  for  the  shipment  of  livestock  to  one 
market,  if  just  and  reasonable,  is  not  an  undue  preference  within  the  Act  to 
Regulate  Commerce,  §  8,  because  no  terminal  charges  are  imposed  for  livestock 
shipped  to  a  competing  city.  Id, 

60.  The  imposition  at  one  city  of  a  terminal  charge  on  live  stock,  while  no 
such  charge  is  imposed  on  dead  freight,  is  not  necessarily  an  unjust  discrimina- 
tion against  live  stock  within  the  Act  to  Regulate  Commerce,  ft  8.  Id, 

61.  A  common  carrier  may,  if  it  sees  fit,  divide  the  total  rate  charged  for 
the  shipment  of  live  stock,  and  make  the  cost  of  delivery  a  separate  charge  by 
itself.    Id. 

62.  The  imposition  by  a  stock-yard  company  of  a  trackage  charge  for  the  use 
by  railroad  companies  of  tracks  leading  to  its  yards,  after  the  free  use  of  such 
tracks  for  many  years,  will  authorize  the  railroad  companies  to  impose  a  Un* 
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minal  charge  for  the  deltvery  of  ihe  stocb,  but  not  tn  eic«n  of  the  tnduge 
charee.     Id. 

63.   Lire  itocb  shipped  to  Chicago  with  the  uDdersIanaing  that  It  Is  to  be  de- 
livered ai  the  Va\oa  Stock-Tards  la  «ucti  city  is  subject  lo  the  provisioai  at 
the  A.ct  to  RcguUte  Commerce  until  it  is  delivered  al  such  yartla.     U. 
Ieirta  .ceo. 

Od  beans,  lamatoes,  and  other  vegetubles.     Kea  ?.  Mobile  d  0.  R.  Co.  43. 

On  coal.     FwtU  7.  Rkhmond  ±  D.  R.  Co.   854. 

MonUU  T.  Baltimrrre  <£  0.  R.  Go.  412. 

On  cotlrtn  seed  meal.     BoytT  <6  Co.  y.  Chefipealce,  0.  tt  8.   W.  R.  Oa.  55. 

On  fertUlEM.    3nt>anna/i  Bureau  of  F.  A  T.  v.  CharUalon  if  S.  R    Co.  4SB. 

On  flour.     New  T&rk  Produce  Eteli.  r.  Bnlti.mrre  S  O.  B.  Co.  613. 

On  ^rain.     AUefftd  Unlawful  Ralttand  Praetiea,  33. 

fliijw  Rrot.  d  Co.  T.  Lehigh  ValCeg  S.   Co.  318. 

Allfged  Unlawfvt  Rate*  and  Praelieet.  240, 

ChiinberoS  Commenef.  Chicago,  M.  A  St.  P.  R.  Co.  481. 

Nea  York  Produce  Exehange  t.  Baltimore  it  0.  R.  Co.  013. 

On  live  Slock.     Caitte  Raiterg  A»»o,  v.  Fort  Worth  i  D.  O.  R.  Co  518. 

On  milk  and  cream.     Milk  Producerif   Proteetiee  Atto.  t.  Delaitarg,  £.  A   IF. 
A  Oa   92. 

On  oats.     Paine  Broi.  A  Co.  v.  Lehigh  Yatky  R.  Oa.  319. 

Onopen-end  envelopes.      Wolf  Brot,  v.  Allegheny  Valley  R.  Cb.  40. 

On  polBloea.     Freeman  t,  AteAieon,  T.  it  H.  F.  R.  Co.  802. 

On  proviaiona.     Xea  York  Produce  Rreh.  v.  Baltimore  A  O.  R.  Oo.  618. 

On  sugar  and  molasses.     CaUmeayy.  Louitaile  A  S.  B.  Co.  481. 

On  wheat.     Board  of  Railroad  Cemre.  v.  Gneinnali,  Jf.  0.  A  T.  P.  &  Oa. 
280. 

RATE  SHEETS.    See  Schbdulrb. 
HATE  WAR. 

As  affecting  freights,  tariffs,  and  cUssiQ cation 3.     Milk  Producer^   Protect" 
Anno.  T,  Deiaieare.  L.  A  W.  R.  Co.  63. 
READJUSTMENT  OF  RATES, 

Indicating  baaia  of.     Chamber  of  Oommemt  \ 


CAieago.  M.  *«.  P.  R  & 


Delaaare,  Z.  A  W   R 


Voluoiary  by  carrier.      Uontell  v.  Baltimore  A  0.  R.  Oo.  418. 

Holding  case  open  for.     Rea  v.  Mobile  A  0.  R.  Co.  48. 
REASONABLE  RATES.    See  fLvTES, 
REBATE. 

UnUwtulnesi  of.     Milk  Produeen'  Proteelite  J*m.  1 
Oo.  S3. 
REBILLING. 

Unlawfulness  of  practice.     Alleged  Unlaiejul.  Ratet  and  Praetieei.  240, 
RKCONSIQNMENT, 

Fublishiag  charges  for.    American  Warehotiiemen't  Amo.  t.  ItUnoit  Omt  S 
Ob.  666. 
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REDUCTION  OF  RATES. 

Power  of  Coram issioQ  as  to,  see  Interstate  r'oMMEROB  CoHMTSSioir. 

Based  od  amount  of  earniDgs.     Cary  v.  Eureka  Springs  R,  Co,  286. 

By  combiDatioD.     Freeman  v.  Atchison,  T.  <A  8.  F,  B,  Co,  202. 

Of  iDierstHte  fares  because  of  reduced  rates  io  state.  Savannah  Bureau  qf 
FYeiyht  V,  Charleston  d  8.  B,  Co,  601. 

Voluntarily  made.  Chamber  of  Commerce  ▼.  Chicago,  Jf.  <fi  8L  P.  B.  Oo. 
481. 

Pending  proceeding.     Boyer  dk  Co.  ▼.  Chesapeake,  0.  A8.  W.  B.  Go.  56. 

On  D)ilk  and  cream.  Milk  l^oducent  Froteetive  Asso.  ?.  Delaware,  L,  <£  W, 
R.  Co.  92. 

UEGULATION. 

By  Commission,  what  subject  to.     Wiltson  ▼.  Rock  Creek  R.  Oo.  88. 

Milk  Producertt* »  ,  otective  Amo.  ▼.  Delaware,  L,  it  W.  R.  Oo.  92. 

Cattle  Raisers*  Asso.  v.  Fort  Worth  d  D.  C.  R.  Co.  613. 

Of  carriers  by  Commission,  extent  of.  New  York  Produce  Batch,  t.  BaUi- 
mnre  d  0.  R  Co. 

Shown  on  posted  schedules.  Svffern,  B.  d  Oo,  y.  Indiana,  D.  d  W.  B,  Oo. 
255. 

Presumption  of  approval  of  by  Commission.  8ujfem,  H,  d  Oo.  t.  Indiana, 
D.  d  W.  R.  Co.  265. 

RELIEF. 
From    fourth   section  of  Interstate  Commerce  Act    Alleged  VtoUUians  ef 

Fourth  Section,  61. 

ItEPARATION. 

Ordered  to  shipper.     Bea  y.  Mnbtle  d  0.  R.  Oo.  48. 

By  compliance  with  statute.  Boytr  d  Co,  v.  C/iesapeake,  0,  d  8.  W,  B.  0$. 
55. 

RESHIPMENT. 
Re  Alleged  Unlawful  Rates  and  Practices,  240. 

RESTORATION. 
Of  rates.     Milk  Producert^  Protective  Asso.  v.  Delaware,  L.   d   W.  R,  Oo.  92. 

MontellY.  Baltimore  d  0.  R.  Co.  412. 
Cta^hification  of  Pennsylvania  R.  Co.  1T7. 

RIVAL  COMMUNITIES. 

Rights  as  to  rates.  Commercial  Club  of  Omaha  t.  Chicago  d  N,  W.  B,  0^. 
886. 

See  also,  under  Rates,  as  to  Discrimination  between  localitiei, 

ROUTE. 

Refusal  of  a  railroad  company  to  receive  and  route  a  shipment  in  accordance 
with  the  request  of  the  shippi>r  that  it  be  forwarded  ma  a  connecting  line  with 
which  the  company  has  at  the  time  through  billing  arrangements  and  through 
rates,  to  tljeiiamage  of  the  shipper,  is  a  discrimination  against  him  in  violatiuo 
of  the  Interstate  Commerce  Act.     Rea  v.  Mobile  d  0.  R,  Co.  43. 

RULES. 
Shown  on  schedules.     Suffern,  H,  d  Co.  v.  Indiana,  D,  d  W,  R.  Co.  255. 

7  Intkks.  Com.  46 


I.  H.  A  Ce.  T.  Auffoita. 
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Preaumpticin  of  Rpproval  of.  by  CommlMlon.     Safftri 
D  *  W.  R.  Co.  2S5. 

ltea«oati1)leDess  of,  &s  to  excess  weight.     Saffern,  H.  A  C 
W.  R.  Co.  855. 
SCALES,  ' 

Puiiureofcarrlerto  proTide.     Buffern,  ff.  &  Co.  i.  Indiana,  D.  A  W.  R.CIIA 
2SG. 
SCHEDULES  OR  TARIFFS, 

1,  Poetini^  notices  Id  h  railrond  sIaIIod  that  all  taxes  are  on  file  in  theofDcGOF 
Ihe  stalloa  agvnt  BDii  muy  be  eiamiDed  upon  applJcalloQ  to  b!ui  is  doI  a  com- 
pliantNi  wilh  ibe  requlrpmenis  of  Ihe  luteialaieCommerce  ActlballheschtiiiilM 
be  posted,  allboufih  llie  eipedieat  Is  adopted  liecause  the  Bcbedules  have  been 
reptaledly  torn  down.     Rea  v.  Mobile  &  0.  B.  Co.  43. 

2.  Rules  or  regulations  io  anj  wise  cbanglu);.  affectioi:.  or  determialng  sdj 
pari  of  the  aggregate  of  a  carrier's  rates,  fares,  or  cbsrgee  taust  be  abowD  sepa- 
rately upon  ibe  posted  scbedules;  and  aoy  sucb  rules  or  regnlallous  promul- 
gated in  circulata  issued  iDdependenll;  of  aueh  scbedules  are  Dot  lawfull;  la 
force,     Svftrn,  H.itOo.y.  Indiana.  D.  it  W.  S   Co.  255. 

3,  Rules  or  resulationa  nhii'b,  If  eoforred,  nould  result  in  chaneiog  or  *{• 
feeling  rales  or  charges  shown  on  tbe  published  scbedulea  must  be  nniifled  to 
the  public  for  llie  time  required  by  law  for  oiber  rale  cbungea.  The  oolice 
sbouTd  ^t  forth  the  changes  propoied  to  be  made  in  the  existing  schedule,  and 
Hucb  changes  must  be  shown  by  printing  new  schedules,  or  plainly  iDdicaline 
it  on  llie  scbeiliik's  In  force.    Id. 

4.  Shippers  and  consignees  cannot  depend  for  tbe  lawful  rale  or  cbarge  upon 
what  may  be  quoted  by  tbe  carrier's  agent,  but  must  be  guided  by  Ihe  piibli^bed 
rate  sheets  tbemselTes.     Id. 

6.  Tbe  Joint  "tariffa"  ponteroplaled  by  tbe  Ael  to  Regulate  CoTomeree,  ^  8, 
providing  tbni  where  pa»uiengerB  and  freight  pass  overcontimirtus  lines  or  rouiea 
operated  by  more  than  one  common  carrier,  and  Ihe  several  carriers  eatabliali 
joint  larifTs  of  rales  or  fares,  copies  of  such  joint  lariSs  shall  lie  filed  with  the 
Commission, — arethoseestablisbedby  agreement  and  mulunl  consent  of  the  sev- 
eral carriers,  as  distinguished  from  ibe  mere  aggregate  of  the  separate  raiei  of 
Ibe  several  carriers  for  transportation  over  Iheir  respecllTe  routes.  Xea  7MU 
S.  H.  d  U.  B.  Go.  V.  Flail.  323.  ] 

0.  A  tariff  of  rates  adopted  by  a  carrier  subject  to  Ibe  Act  to  Regulate  Coa> 
merce,  between  a  point  oa  itn  ova  line  and  points  on  tbe  line  of  a  connecting 
carrier  wilb  which  it  has  no  ugretniL-nt  for  a  jninC  tarilT,  not  abowing  its 
charges  for  tbe  haul  upon  its  own  route,  is  illegal,  independently  of  Ibe  legsiltj 
of  the  charge  for  the  haul  upon  its  owu  route  upon  wbicb  tbe  ratea  are  based, 
since  tbe  requlremeat  ot  g  C  as  to  the  publication  of  rarea  upon  ita  roule  cannoi 
be  compiled  with.     Id. 

7.  A  carrier  subject  to  the  Act  to  Regulate  Commerce  cannot.  In  tbe  absenu 
of  a  joint  tariff  established  by  agreement  or  understanding  wltb  a  connecting 
line  as  contemplated  by  SJ  6,  lawfully  publish  any  other  rales  f or  Iransporlalion 
between  pointi  on  its  own  line  aa  to  Iraffic  destined  to  points  on  the  connecting 
line  than  thoae  flied  for  traffic  not  desliued  beyond  ila  own  line.     Id, 

B.  Tbe  publication  by  a  carrier  subject  to  the  Act  to  Regulate  Commerce,  4 
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the  aggregate  local  rates  between  points  on  its  own  line  and  those  on  fhe  line  of 
a  connecting  carrier  with  which  it  has  no  Joint  tariff,  is  not  illegal:  hm  it  eaa- 
not  lawfully  add  to  the  daly  established  rates  of  another  canter  any  amoont  it 
pleases  less  than  its  own  rate,  and  publish  and  use  that  sum  as  a  throngli  fate, 
without  the  consent  of  the  other  company.     FtL 

0.  Oarriers  may  be  required  by  the  Interstate  Commerce  Commission,  by  a 
general  order,  to  state  in  their  tariffs  what  free  storage  facilities  will  be  allowed 
and  the  terms  and  conditions  under  which  they  will  be  granted,  under  the  Aet 
to  Regulate  Commerce,  %  1,  providing  that  all  charges  for  storage  of  property 
transported  shall  be  reasonable  and  Just,  and  %  6,  providing  that  the  schedules 
printed  as  aforesaid  sliall  state  separately  the  ''terminal  charges^  and  any  roles 
or  regulations  which  *'in  any  wise  affect  or  determine"  any  part  of  the  aggre- 
gate of  sueh  rates  and  charges.    American  Warehattmnan'i  Aim.  t.  IHUmU  O. 

8HIFPBR8. 
Represented  by  sssodation.    MUk  Pradiueeri  Pfcieetiti  Amo,  t.  JkUm&n^  L, 

Free  transportotion  of.  Miik  Produesrit  ProUeHte  Amo.  t.  lkUm&r%  iL  d 
W.  R  Co.  03. 

Discrimination  between.  American  WairchdmmmgnU  Amo.  ▼.  BUnaii  Otnt 
JI.Cls.55e. 

Milk  Producer^  Protective  Aue,  ▼.  DeUnMre,  L,  d  W.  R  Cb.  98. 

Paine  t.  Lehigh  VaOey  R.  Co.  218. 

Action  to  recover  back  excessive  chaigea.  Sugem^  JEC  <ft  Gk  ▼.  ImHeme^  A 
dW.RCo.  255. 

8HRINEIN0  RATES.    See  Rbduotioh  of  Ratbs. 

SIDE  TRACE.    See  also  Spub  Track. 

To  mill,  refusal  of.  Mt.  Vernon  MiUing  Co.  t.  Ohieaoo.  M.  d  8i.  P.  B. 
0^.194. 

SPUR  TRACK. 

A  railroad  company  will  not  be  required  to  provide  sod  maintain  spur  tradL 
to  a  mill  and  elevator  because  of  the  maintenance  of  such  tracks  to  mills  and 
elevators  at  other  points  in  the  state,  where  the  latter  were  erected  before  the 
passsge  of  the  Interstate  Commerce  Act  and  the  adoption  by  the  railroad  com- 
pany  of  a  fixed  policy  of  requiring  private  individuals  for  whom  it  constructs 
switch  tracks  to  pay  the  actual  cost,  and  under  different  circumstancea.  Mt. 
Vernon  MiUing  Co.  v.  Chicago,  M.  d  tit.  P.  B.  Co.  194. 

STATE. 
District  of  Columbia  as.     Willson  v.  Bock  Creek  B.  Co.  88. 

STATION. 

Posting  notices  in.    Rea  v.  Mohile  dO.  R.  Co.  48. 

Failure  to  provide  scales  at.  Suffern,  K  d  Co.  v.  Indiana^  D.  dW.  B  Oo. 
265. 

STOCK. 

Of  development  company  owned  by  railroad  company.  AUeged  Unlawful 
Batee  and  Practices^  83. 

Delivery  of  livestock.     Cattle  Rauen*  Aeeo.  v.  Ft,  Worth  dD.O.&  Oo.  818. 
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STOCK  YARDS  COMPANY. 
Regulation  of.     OaUU  Raitent  Atm,  ▼.  Fori  YtorQi  <ft  D.  (7.  R  Co,  511 

STORAGE. 

Publishing  charges  for.  Amtrican  Warehomemen'B  Ano,  ▼.  DUnaii  Cul 
B,  Co.  556. 

Discrimination  as  to  charges  for.  American  Warekoutemen'M  Auo.  t.  KUwsii 
Cent  R,  Co. 

STREET  RAILWAY. 
Subject  to  Act  to  Regulate  Commerce.     WUUon  ▼.  Rock  Creek  22.  Ch.  81 

SUGAR. 
Rates  on.     CaUoway  ▼.  LouiefnUe  ^N.B.  Co.  481. 

TARIFFS.    See  also  Joint  Taripfs;  Schbdulbs  or  Tarhts. 
Modification  of.    JRatiM  Broe.  A  Co.  ▼.  Lehigh  Valley  B.  Co.  218. 

TEAM. 
Transportation  by,  under  Joint  tariff.     Cory  t.  Eureka  Springe  R,  Cb.  M. 

TERMINAL  CHARGES. 

To  be  shown  on  rate  schedules.  American  Warehoueemen'e  Aeeo.  t.  lUineit 
Cent.  R  Co.  556. 

For  deli?ei7  of  lire  stock.  CattU  Rneer^  Ateo.  t.  Fort  Worth  dkD.Rik 
518. 

THROUGH  FREIGHT. 
What  is.     CaUoway  ▼.  LouievOU  dN.R  Co.  481. 

THROUGH  RATES. 

Duty  to  gi7e.     Rea  t.  Mobile  A  0.  R.  Co.  48. 

Unreasonable  and  unjust.  Board  of  Railroad  db  W.  Comre.  t.  Eweke 
Spnnge  R.  Co.  69. 

Rebillingin  case  of.    Alleged  Unlawful  Rateeand  Praetieee,  240. 

Attempt  of  one  carrier  to  establish.    Niew  York,  N.  H.  d  II.  R,  Co.  t.  Ptatt,  818. 

THROUGH  ROUTES. 
Duty  of  carriers  to  form.     New  Fork,  N.  R.  dt  H.  R.  Co.  ▼.  Flatt,  828. 
Power  of  CommissioQ  as  to.     Quetin  v.  lUinoie  Cent.  R.  Co.  876. 

TICKETS. 

Mileage  rates  for.  Savannah  Bureau  of  F.db  T,  ▼.  Charleeton  d  S.  R  Ch. 
601. 

Discrimination  in  sale  of,  by  purchaser  from  railway  company.  WilUon  ▼. 
Rock  Creek  R.  Co.  33. 

TOLL. 

For  bridge  as  affecting  rates  of  carriers.  Freight  Bureau  of  Cincinnati  ▼. 
Cincinnati,  N.  C.  d  T.  P.  R.  Go.  180. 

Commercial  Club  of  Omaha  v.  Chicago  d  N.  W.  R  Co.  886. 

TOMATOES. 

Rates  ou.     Rea  v.  Mobile  d  0.  R.  Co.  48. 

TOWNS.     Discrimination    between.     See    heading    Discrimination   betioeen 
places,  UDder  title  Rates. 
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TRACE. 

Making  spar,  to  mill  and  devator.    Mt.  Vernon  Milling  Co.  ▼.  Ohieago,  Z£^ 
dt8i.R  R.Co.l9i. 

TRACKAGE  CHARGB. 
OatUe  Baisenf  A»i9.  ▼.  FoH  Worth  d  D.  0.  R  Ch.  618. 

TRADE  CENTER. 

Preference  to,  in  rates.    Bo^  dk  Ch.  t.  Oh$$apeak^  0.  d  &  W.  R  €k.  fSlL 
TRAFFIC.    See  Ratbb. 

TRAINLOAD. 
Lower  rates  on.    Paine  t.  Lehigh  Valley  B.  (h,  218. 

UNDUE  PREFERENCE.    See  Rates. 

UNJUST  DISCRIMINATION.    See  Rates. 

UNJUST  RATES.    See  Rates. 

UNLAWFUL  PRACTICES. 

InTestigation  of.    American  Warehotieem&n'e  Aeeo,  t.  lUUneiM  OemL  S,  €k, 
560. 

UNREASONABLE  RATES.    See  Rates. 

VEGETABLES. 
Diftciimination  against  shipper  of.    Bea  t.  Mobile  d  0,  R.  Oo.  48. 

WAGON. 
Transportation  by,  under  Joint  tariff.     Gary  ▼.  Sfureka  Springe  E,  Go.  286. 

WAR. 
Of  rates.    Milk  Producer^  Protective  Aeeo,  ▼.  Ddamtre^  L.  d  W.  R.  Oo.  9i. 

WATER  COMPETITION. 
Effect  on  rates.    Brewer  d  Hanleiter  t.  LouistiUe  d  N,  B,  Co,  224. 
FeweU  ▼.  Richmond  d  D.  B.  Co.  854. 
Savannah  Bureau  of  F.  d  T.  v.  CharUeton  d  S.  B  Co.  458. 
Attempt  to  extinguish.     Bretoer  d  Hanleiter  ▼.  LouieviUe  d  N.  B  Co,  224. 

WEIGHTS. 

Of  maximum  and  minimum  for  carload;  penalty  on  excess.    Suffern,  H,  d 
Go,  T.  Indiana,  D.  d  W.  B.  Go.  255. 

WHEAT. 

Rates  on.    Board  of  Bailroad  Comre.  v.  Cirusinnati,  N.  0.  d  T.  P.  A.  0$. 
380. 

Chamber  of  Commerce  t.  Chicago,  M.  d  St.  P.  B.  Go.  48L 
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Addjtton  Pipe  ft  8.  Ck>.,  United  States  e.  (0.  C.  E.  D.  Tenn.) zcyi 

Alknn,  State,  George,  e.  (8.  0.) xtH 

AlalMuna  Great  Souibern  RC.e.  Bessemer  (Ala.) zcii 

Alabama  mdlaiid  R  Co.,  Interstate  Commerce  Commission  v.  (U.  8.)  dx 

American  U.  Teleg.  Co.,  Philadelphia  e.  (Pa.) vii 

ADBiatoBe.  Southern  R.  Co.  (Ala.) zc 

Applegarth,  State  e.  (Md.) xvii 

AaheTille,  Soutbem  R.  Co.  e.  (C.  C.  W.  D.  N.  C.) xi 

AlcbiaoD,  T.  ft  a  F.  R.  Co.  e.  Goetz  ft  B.  Mfg.  Co.  (HI.  App.) ziv 

AtchliOD.  T.  ft  S.  F.  R.  Co.,  Prescott  ft  A.C.  R.  Co.  e.  (C.  C.  S. D.  N.T.)  zlTiii 
AtditaoD,  T.  ft  S.  F.  R  Co.  (Postal  Teleg.  Cable  Ca),  Union  Trust 

Co.  e.  (N.  M.) Izvi 

Augusta  S.  R  Co.  e.  WrighUville  ft  T.  R  Ca  (C.  C.  S.  D.  Ga.) xxxTiii 

Afny,  Texas  ft  P.  R  Ca  e.  (Tex.CiY.  App.) Izzx 

Buon»  Yearteau  e.  (Vt.) xxiii 

Baxter  e.  Thomas  (Okla.) Ixxxi? 

Beardsley  ».  New  York.  L.  E.  &  W.  R  Co.  (N.  Y.) Ixxvii 

Beardsley  e.  New  York,  L.  E.  ft  W.  R  Co.  (N.  Y) xc 

Bahlmer  e.  Louisyille  ft  N.  R  Co.  (C.  C.  D.  S.  C.) xii 

BelU  Webster  e.  (C.  C.  A.  4th  C.) xxix 

Belbdre,  Z.  ft  C.  R  Co.,  Interstate  Commerce  Commission  e.  (C.  C. 

a  D.  Ohio) XXXV 

Bessemer,  Alabama  Great  Southern  R  Co.  e.  (Ala.) xcii 

Bond  of  Assessors,  State,  Gelpi,  «.  (La.) v 

Bowlea.  Missouri.  E.  ft  T.  R  Co.  v.  (Ind.  Terr.  App.) Ixii 

Bright,  Western  U.  Teleg.  Co.  e.  (Va.) xl? 

Bmdicke.  People  (III) xx 

Bonowse.  Delta  Transp.  Co.  (Mich.) xriii 

Cnlelgb  Phosphate  ft  F.  Works.  State.  Goodwin,  e.  (N.  C.) Ixxxiii 

Oaiden,  St.  Louis  S.  W.  R  Co.  v,  (Tex.  CIt.  App.) xxxTii 

OaioHoa,  The,  Jerrey  e.  (D.  C.  E.  D.  8.  C.) liii 

Oarfor,  Wrought  Iron  Range  Co.  v.  (N.  C.) xxxiy 

OMper,Clementae.  (Wyo.) vli 

CtasWy,  United  States  e.  (D.  C.  N.  D.  Cal.) ix 

OentialRCo.  ofN.  J.,  Von  Steuben  e.  (Pa.) xliii 

Charge  to  Grand  Jury,  Be,  (D.  C.  N.  D.  Cal.) liv 

Charleston,  Clyde  8.  8.  Co.  e.  (C.  C.  D.  8.  C.) Ixxxv 

Cbafleaton,  Western  U.  Teleg.  Co.  v.  (C.  C.  D.  8.  C.) x?i 

Chesapeake  ft  O.  R  Co..  Com.  v.  (Ky.) cri 

Chicago  ftN.  W.  R  Co.,  Parsons  e.  (U.  8.) xci 
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Chicago, M.  ASt.  P.  R.  Co.,  Davisv.  (Wis.) xM 

CindDDati,  N.  O.  &  T.  P.  R.  Co.,  IntersUte  Commerce  CommisaioD  «. 

(C.  C.  8.  D.  Ohio) 1 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  Interstate  Commerce  Commission  «. 

(U.S.) 1? 

Clements  v.  Casper  (Wyo.) fil 

Cleveland.  C.  C.  &  St.  L.  R.  Co.,  Foster  t>.  (C.  C.  8.  D.  N.  Y.) x?i 

CljdeS.  8.  Co.  V,  Charleston  (C.  C.  D.  S.  C.) Ixxx? 

Com.  9.  Chesapeake  &  O.  R.  Co.  (Ky.) c?i 

Com.  ».  Dunham  (Pa.) c?ii 

Com.  9.  Henderson  Bridge  Co.  (Ky.).       yi 

Com.  r.  H.  G.  Tom  bier  Grocery  Co.  (Pa.) Ixxxili 

Com.,  Louisville  &  N.  R.  Co.  c  (Ky.) 1 

Com.  V.  Mouney  (Pa.) m 

Ckim.  V,  Myers(Va.) Ixxix 

Com.,  New  York.  L.  E.  &  W.  R.  Co.  v.  (Pa.) i 

Com.,  Norfolk  &W.  R.  Co.  v.  (Va.) xlffi 

Com.  «.  Simons  (Pa.) xxx 

Com.  V,  Walker(Pa.) xxx 

Com.,«r  rrf.  Overflew,  «.  Walker  (Pa.) xxiii 

Connecticut,  GJeer  v,  (U-  S.) Ixviil 

Cottingv.  Kansas  City  Stockyards  Co.  (C.  C.  D.  Kan.) xcix 

Coxet?.  Slate  (N.  Y.) xxviii 

Oeam  City  Importing  Co.,  National  Distilling  Co.  tJ.  (Wis.) H? 

Cumberland  Valley  R.  Co.  v.  Gettysburg  &  H.  R.  Co.  (Pa.) Ixxxvif 

Curry  v.  KansasA  C.  P.  R.  Co.  (Kan.) xd 

Danville  c.  Lieberman  (Pa.) xHi 

Davis  t>.  Chicago.  M.  &  St.  P.  R.  Co.  (Wis.) xli 

Davis.  Houston,  &  T.  C.  R.  Co.  v,  (Tex.  Civ.  App.) xliv 

Davis  c.  Texas  &  P.  R.  Co.  (Tex.  Civ.  App.) i xxxvii 

Debs,  Re,  (U.  S.) xxvii 

DeCoursey,  United  States©.  (D.  C.  N.  D.  N.  Y.) Iviii 

Delta  Transp.  Co.,  Burrows  v.  (Mich.) xviii 

Detroit.  G.  H  &  M.  R.  Co.,  Interstate  Commerce  Commission  r.  (U  S.)  Ivii 
Detroit,  G.  H.  &  M.  R.  Co.  v.  Interstate  Comioerce  Commission  (C.  C. 

A.  6thC.) Ixxiv 

Dillon  «.  Erie  R.  Co.  (N.  Y.) xxxvii 

Donald  r.  Scott  (C.  C.  D.  S.  C.) xllx 

Donald,  Scott  r.  (U.  S.) Ivi 

Donald  r.  Scott  (C.  C.  D.  S.  C.) Ixxxiv 

Donald   r.  Scoti  (C.  C  D.  S.  C.) Ixxxvi 

Donaldr.  Scoit  (C  C.  D  S.  C.) Ixxxviii 

Donald.  Scott  r.  (Tex.) xciv 

Dunham  Com.  r.  (Pa.) cvii 

E.  A.  Shores,  Jr..  The.  (D.  C.  E.  D.  Wis  ) Ixvii 

E.  C.  KnisrhlCo..  United  States r.  (U.  S.) xxi? 

Bddin*,  Gulf.  C.  &  S.  F.  R.  Co.  c.  (Tex.  Civ.  App.) viU 
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Eddy,  Grimes  «.  (Mo.) iti 

Eddy,  McCano  «.  (Mo.) xxi 

ErieR.  Co.,  Dillon  o.(N.  Y.) xxxtH 

Eubank,  Western  U.  Teleg  Co.  v,  (Ky.) Ixrxix 

E?ans,  Lowensteinv.  (C.  C.  D.  8.  C.) xlix 

Ex  parte  QouiSLiesiC,  C.  D.  S.  C.) IxkIt 

Ex  parte  QonzA]e8  (C.  CD.  8.  C.) IxxxtHi 

Ex  parte  Holman(Tez.  Crim.  App.) Ixv 

Ex  parte  Jeryey  {C.  C.  D.  8.  C.) HI 

Exparteloicj  (VtL) lix 

Ex  parte  heunon  (C.  C.  A.  6th  C.) xiil 

JS]riMir/<;Loeb(C.  CD.  8.  C) Ixxxi 

Ex  parte  i/it^ier  {Chi) xxvii 

Ex  iMirttf  Mosler  (Ohio  C  C) xxx 

Ex  parte  SchueideT  (C  C  D.  8.  C) Ixxxvi 

iSr  ;Nir<tf  Scott  (C  C  E.  D.  Va.) xxvi! 

Farmers' Bank,  Roselle  v.  (Mo.) c 
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pany  than  to  a  coal  dealer  is  not  undne  or  unreasonable  dis- 
crimination in  violation  of  the  Pennsylvania  Constitation,  where 
the  manufacturing  company  consumes  the  coal  in  creating  pro- 
ducts which  furnish  a  large  amount  of  additional  transportation 
to  the  carrier,  and  especially  where  the  coal  carrier  was  bound  to 
give  such  company  the  lower  rate  by  a  contract  made  years  be- 
fore the  coal  dealer  began  business. 

Forfeited  iy  sales, — A  manufacturing  company  violates  its 
right  to  accept  lower  rates  for  the  transportation  of  coal  than  are 
given  to  a  coal  dealer  if  it  sells  coal  even  to  its  own  employees ; 
and  the  carrier  on  notice  of  such  sales  must  charge  such  company 
the  same  rates  that  are  charged  to  coal  dealers. 

Notice  to  others  not  necessary. — Notice  by  a  carrier  of  special 
rates  to  other  shippers  entitled  thereto  by  difference  of  conditions 
need  not  be  given  to  regular  shippers  in  order  to  protect  the 
carrier  from  the  charge  of  unreasonable  discrimination. 

The  court  says  that  differences  of  freight  rates  on  coal  to  manu- 
facturers and  to  mere  dealers  are  and  have  been  for  many  years 
in  universal  practice  and  n'ot  a  single  case  other  than  this  has  as 
yet  reached  the  courts  of  last  resort  in  England  or  in  the  United 
States  questioning  the  entire  legality  and  propriety  of  such 
differences,  and  that  circumstance  is  ample  proof  that  both  the 
professional  and  the  lay  mind  have  assented  to  the  practice. 

Damd  TT.  Sellers^  TT.  Dorris  and  J.  D.  Dorris  for  appellant. 
Oeorge  B,  Orlady  for  appellees. 

Case  reported  in  full,  166  Pa.  220,  22  L.  R.  A.  263. 


ELLIOT  GRIMES.  lUtpt,, 

V. 

GEORGE  A.  EDDY  et  al.,  AppU. 

{Deceviher  4j  189^.) 

By  Missouri  Supreme  Court. 

Prohibition  of  trcmsportation  of  Texas  cattle  is  unconstitvr 
tinruiJ. — The  prohibition  of  the  transportation  of  Texiui,  Mexican, 
Cherokee,  and  Indian  cattle  through  a  State  by  milroads  and 
ste^inil)oats,  is  an  unconstitutional  regulation  of  commerce;  but 
the  invalidity  of  a  provision  against  transportation  of  the  cattle 
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docs  not  invalidate  regulations  in  the  statute  against  bringing 
such  cattle  into  the  State  or  moving  them  from  one  part  of  th< 
State  to  another. 

The  court  says  that,  granting  that  all  Texas  cattle  have  powe 
to  communicate  disease  to  native  cattle,  yet  this  power  exist 
only  when  they  come  in  contact  with  the  ground,  and  that  ship 
ping  such  cattle  by  railroad  or  steamboat  is  attended  with  bu 

little,  if  any,  danger. 

Jackson  dk  Montgomery  for  appellants. 

li.  N.  Bodine  and  Stocking  cJ6  Alexander  for  respondent 

Case  reported  in  full,  126  Mo.  168,  26  L.  R.  A.  638. 


EDWARD  METZ,  Plff,  in  Brr.. 

V. 

JOHN  HAGERTY. 
{June  eOy  189J^) 

By  Ohio  Supreme  Court. 

Tax  on  cigarettes  not  an  mterferenoe  vnth  interstate  com 
merce. — The  Ohio  act  of  April  24,  1893,  imposing  a  tai 
upon  the  business  of  trafficking  in  cigarettes  or  cigarette 
wrappers,  is  not  void  as  an  interference  with  interstate  commerce 
in  failing  to  discriminate  between  commerce  within  the  State  anc 
that  among  the  several  States.  Nor  is  it  unconstitutional  as  pro 
viding  for  taxation  by  a  rule  not  uniform  or  according  to  the  tm( 
value  of  the  property,  nor  as  depriving  a  person  engaged  in  tin 
business  of  the  equal  protection  of  the  laws. 

The  decision  was  by  a  divided  court,  and  since  the  act  was  re 
pealed  before  the  case  was  decided,  the  reasons  for  the  majorit] 
opinion  are  not  set  out  by  the  court. 

J.  W.  Warrington,  M,  A.  Morrisy  John  A.  JfcMahon^  John 
Doyle,  Oeorge  K.  Nash  and  Andrew  Squire  for  plaintiff  in 
error. 

Spiegdy  Bromwell  dh  Foraker  and  James  B,  Kennedy  for  de 

fendant  in  error. 

Case  reported  in  full,  51  Ohio  St.  521. 
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JOHN  PITZGERAXD,  Appt, 

V. 

FITZGERALD  A  MALLORY  CONSTRUCTION  COMPANY  ^  al 

{June  26,  1894.) 

By  Nebraska  Supreme  Court. 

Abrogation  of  contracts  in  violation  of  intersfats  eammeroe 
effected  hy  Interstate  Commerce  Act. — The  Interstate  Commerce 
Act  abrogated  all  existing  contracts  with  common  carriers  for 
interstate  commercial  rates,  and  specially  vested  in  the  Federal 
tribunals  exclusive  jurisdiction  to  inquire  into  and  adjust  sucjii 
interstate  rates  as  are  alleged  to  be  unfair  and  discriminative. 

The  Fitzgerald  &  Mallory  Construction  Company  had  a  con- 
tract with  the  Missouri  Pacific  Railway  Company  to  transport 
men  and  materials  to  be  used  in  the  construction  of  certain  roads 
by  the  Fitzgerald  &  Mallory  Construction  Company,  at  construc- 
tion rates,  which  were  calculated  to  be  at  about  the  cost  of  trans- 
portation. Subsequently  the  railroad  company  exacted  payment 
at  the  regular  transportation  rates,  and  the  attempt  was  made  to 
recover  back  the  overcharge.  The  opinion  contains  a  valuable 
discussion  of  the  question,  with  the  citation  of  many  authorities. 

Marquette,  Deweese  dk  HaU  for  appellant. 
B.  P.  Waggener,  A,  R.  Talhot  and  J.  L.  Webster  for  appel- 
lees. 

Case  reported  in  full,  41  Neb.  374. 


STATE  OF  LOUISIANA,  ex  rel.  PAUL  GELPI  et  at, 

V. 

BOARD  OF  ASSESSORS  et  al.,  AppU. 

{January  16,  189i.) 

By  Louisiana  Supreme  Court. 

Original  pad-ages  In  possession  of  importers  a/re  not  subject  to 
taxation, — The  fact  that  imported  goods  remaining  in  the  origi- 
nal packages  in  the  importer's  possession  are  for  sale  in  his  store 
does  not  change  their  ownership,  or  liave  the  eflFect  of  mingling 
them  with  other  goods  that  are  not  in  original  unbroken  pack- 
ages, so  as  to  6u])ject  them  to  State  taxation.     So  long  as  they 
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remain  in  their  original  packages,  unsold,  in  tiie  possession  of  the 
importer,  they  are  not  subject  to  taxation  although  they  are 
offered  by  him  for  sale. 

E.  A.  (ySvUivan  and  George  W.  Flyrm  for  appellants. 
Henry  H,  Hall  tor  appellees. 

Case  reported  in  full,  46  La.  Ann.  145. 


COMMONWEALTH  OP  KENTUCKY 

V, 

HENDERSON  BRIDGE  COMPANY. 
{May  26,  1896.) 
By  Kentucky  Court  of  Appeals. 

State  taxation  of  interstate  bridge  is  valid, — The  right  of  a 
State  to  tax  the  franchise  of  a  bridge  corporation  created  by  it  is 
not  defeated  by  the  fact  that  the  company  had  obtained  from 
another  State  the  privilege  of  extending  its  bridge  from  the 
boundary  of  that  State  at  low-water  mark  to  the  high  lands,  and 
had  acquired  from  Congress  the  privilege  of  maintaining  the 
bridge  across  a  navigable  river,  and  the  designation  of  the  bridge 
as  a  post  road. 

Tax  on  bridge  franchise  valid. — ^Interstate  bosiness  is  not 
taxed  by  taxing  the  franchise  of  a  bridge  company  which  main- 
tains a  toll  bridge  between  States. 

William  J.  Hendric  for  the  Commonwealth. 
Hdm  dk  Bruce  for  defendant. 

Case  reported  in  full,  29  L.  K.  A.  73. 


EMIL  STDOW,  P^mimar, 

f. 

TERRITORY  OP  ARIZONA. 

{January  26y  189 J^^ 
By  Arizona  Supreme  Court. 

Discrimination  in  license  taw  is  in/valid. — ^A  territorial  statute 
imposing  a  license  tax  upon  all  dealers  in  merchandise  except 
products  of  the  territory  when  vended  by  the  producer  thereof,  and 
except  when  sold  by  auctioneers  or  commission  merchants  under 
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license  or  permission  according  to  law,  and  making  a  violation 
thereof  a  misdemeanor,  violates  the  Federal  Constitution  only  in 
so  far  as  it  discriminates  against  products  of  other  States,  and  not 
in  so  far  as  it  requires  a  license  from  parties  as  merchants  dealing 
in  other  goods,  wares,  and  merchandise. 

The  court  says  a  State  has  the  power  to  require  licenses  for  the 
various  pursuits  carried  on  and  conducted  within  her  limits,  and 
to  fix  the  amount  thereof  as  she  may  choose;  and  she  may  license 
some  occupations  and  exempt  others,  and  may  license  dealers  in 
one  class  of  goods,  wares,  and  merchandise,  and  not  require  a 
license  from  dealers  in  other  classes. 

W.  IL  Barnes  and  A.  R,  English  for  petitioner. 
The  Attorney  General  for  the  Territory. 

Case  reported  in  fuU,  36  Pac.  214. 


CITY  OP  PHILADELPfflA 

AMERICAN  UNION  TELEGRAPH  COMPANY,  Appt. 

{AprU  8,  1896.) 

By  Pennsylvania  Supreme  Court. 

Municipal  ta^  on  wires  and  poles  of  telegraph  company  is  not 
void, — A  municipal  ordinance  imposing  a  tax  upon  wires  and 
poles  of  a  telegraph  company  operated  and  employed  in  trans- 
mission of  messages  between  different  States  is  not  void  as  an 
interference  with  interstate  commerce. 

John  li,  Read^  Silas  W,  Pettit  and  IL  B.  Gill  for  appellant. 
Chester  N,  Farr^  Jr.^  E.  Spencer  Miller^  and    Chester  F. 
Warwick  for  appellee. 

Case  reported  in  full,  167  Pa.  406. 


C.  E.  CLEMENTS,  Plff.  in  Err.. 

V. 

TOWN  OF  CASPER. 


{Januaini  16,  1894.) 

By  Wyoming  Supreme  Court. 

Taoo  Of)  2)er>tons  celling  goods  hy  sample  is  void, — An  ordinance 
requiring   nonresidents  selling   goods   by   sample   or   otherwise 
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Talid  unless  the  stipulation  is  reasonable,  is  not  an  interference 
with  interstate  commerce. 

The  court  says  these  statutes  should  be  treated  as  in  the  nature 
of  statutes  of  limitation.  If  treated  as  statutes  of  limitation  they 
simply  aSect  the  remedy,  and  do  not  attempt  to  affect  the  rights 
of  the  parties  or  to  control  or  regulate  in  any  manner  interstate 
commerce.  It  is  in  the  undoubted  power  of  the  State  to  pass  laws 
prescribing  periods  of  limitation  in  which  remedies  may  be  en- 
forced, and  to  declare  that  limitation  shall  not  within  a  certain 
time  affect  contracts  that  are  made  and  entered  into  within  its 
jurisdiction  or  sought  to  be  enforced  there. 

J,  W.  Terry  and  Charles  K.  Lee  for  appellant. 
Ledbetter  dk  Woodward  for  appellee. 

Case  reported  in  full,  7  Tex.  Civ.  App.  118, 


UNITED  STATES 

9. 

JOHN  CA88IDY. 

{AprU  i,  2,  1896.) 
By  Untted  States  District  Coubt  (N.  D.  Cal.). 

Commerce  defined. — Commerce  among  the  States  consists  of 
intercourse  and  traffic  between  their  citizens,  and  includes  the 
transportation  of  persons  and  property  and  the  navigation  of 
public  waters  for  that  purpose  as  well  as  the  purchase,  sale,  and 
exchange  of  commodities. 

Combination  to  interrupt  interstate  commerce  illegal, — A  com- 
bination or  conspiracy  that  will  interrupt  the  transportation  of 
commodities  from  one  State  to  another  is  within  the  act  of  Con- 
gress of  July  2,  1890,  declaring  illegal  every  combination  or  con- 
spiracy in  restraint  of  trade  or  commerce  among  the  several 
States ;  but  the  doing  of  some  act  in  pursuance  of  the  conspiracy 
is  a  necessary  element  of  the  offense. 

Concerted  action  to  induce  railroad  employees  to  quit  work 
illegal. — Concerted  action  by  several  members  of  an  organization 
of  railroad  employees  in  sending  telegrdms  advising  all  its  mem- 
bers to  quit  work  until  a  controversy  between  a  sleeping-car  com- 
pany and  its  employees  shall  be  settled  will  become  a  criminal 
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conspiracy  if  such  action  is  knowingly  and  wilfully  directed  by 
the  parties  to  it  for  the  purpose  of  obstructing  and  retarding  the 
passage  of  the  United  States  mails,  or  in  restraint  of  trade  and 
commerce  among  the  States. 

Illegal  act  hy  railroad  company  no  justification  for  inter- 
ference with  interstate  commerce. — It  is  no  defense  to  a  prosecu- 
tion of  railroad  employees  for  conspiring  to  interfere  with  the 
United  States  mails  or  interstate  commerce,  that  the  railroad  com- 
pany obstructed  and  retarded  the  passage  of  the  mails,  or  entered 
into  a  conspiracy  in  restraint  of  trade  and  commerce. 

H.  S,  Foote  and  Samuel  Knigkt  for  the  United  States. 
George  TT.  Monteith  for  defendant. 

Case  reported  in  full,  67  Fed.  Rep.  698. 


UNITED  STATES 

HANLEY. 
{Ja/nuary  W^  1896.) 

By  Unptbd  States  District  Coubt  (N.  D.  III.). 

Sufficiency  of  indictm^ent  for  receiving  special  rates  or  rebates. 
— An  indictment  for  unjust  discrimination  in  giving  or  receiving 
special  rates  or  rebates  under  the  Interstate  Commerce  Act  is 
insufficient  unless  it  is  shown  that  an  advantage  is  given  to  one 
person  over  that  obtained  by  another,  where  both,  fairly  consid- 
ered, are  upon  an  equality  in  the  time,  kind,  and  cireamstance  of 
their  offering. 

Rebate  not  unjust  discrimination. — Showing  merely  a  rebate 
or  variation  from  the  usual  rate  in  force  is  not  sufficient  to  sustain 
an  indictment  imder  the  Interstate  Commerce  Act  for  unjust 
discrimination. 

Injury  from  discrimination  micst  be  shown. — Merely  alleging 
the  wilful  giving  of  a  rebate  to  a  shipper  is  insufficient  in  an  in- 
dictment under  a  clause  of  the  Interstate  Commerce  Act  forbid- 
ding such  act,  without  showing  injury  to  a  rival  shipper  therefrom. 

Form  of  indictment  for  rebate  on  series  of  shipments. — In 
case  of  a  rebate  in  a  gross  amount  upon  a  series  of  shipmenta,  the 
government,  for  the  purpose  of  founding  an  indictment,  may 
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treat  the  whole  series  as  one  transaction,  and  the  indictment  need 
not  specify  the  times  of  the  respective  shipments. 

Provisions  against  false  billing  not  applicable  to  rebates. — 
The  provision  of  the  Interstate  Commerce  Act  against  false 
billing,  classification,  and  weighing,  does  not  cover  such  means  of 
evasion  of  the  Act  as  rebates,  drawbacks,  or  special  rates. 

HeceiviTig  rebate  not  indictable, — Merely  receiving  a  rebate 
will  not  subject  a  sliipper  to  indictment  under  the  section  of  the 
Interstate  Commerce  Act  prohibiting  false  billing,  weighings 
classification,  or  representation  of  the  contents  of  the  package. 

John  O.  Black  for  the  United  States. 

W.  S.  Forrest^  T.  E,  Milchrist^  Duncam,  dk  Gfilbert  and  Wins- 
ion  (&  Meagher  for  defendant. 

Case  reported  in  full,  71  Fed.  Rep.  672. 


UNITED  STATES 

V. 

TRANS-MISSOURI  FREIGHT  ASSOCIATION  M  A 

{November  28,  189i.) 

By  UNrrKD  States  CiBourr  Coubt  (D.  Kan.) 

Combinations  between  raihoay  compamies  not  vnthtn  Act  July 
f,  1890.— Tho  Act  of  July  2,  1890,  relating  to  trusts  and  combi- 
nations in  restraint  of  trade,  does  not  include  combinations  or 
agreements  between  railway  companies. 

J,  W.  Ady  and  S,  R.  Peters  for  complainant. 

George  R.  Peck^  B,  P,  Waggener^  Wolcott  dk  Vaile,  Wallace 

Pf^att,  J.  P,  Dana^  Spencer^  Burnes  &  Mosman,  J.  D,  Strong^ 

W,  F,  Outhrie^  J.  M,  Thurston^  A,  L,  WiUiams^  N,  H,  Loomisj 

R.  W.  Blair,  John  R.  Hawley,  W.  F.  Evans,  M,  A.  LoWj  James 

Ilagerman  and  T.  N,  Sedgwick  for  defendants. 

Case  reported  in  full,  63  Fed.  Rep.  454. 


SOUTHERN  RAILWAY  COMPANY 

V. 

CITY  OP  ASHEVILLB. 
{August  ^j^,  1895.) 

By  UNrrED  States  Circuit  Court  (W.  D.  N.  0.). 
Municipal  tax  on  railroad  illegal. — A  statute  permitting  a 
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municipal  corporation  to  exact  a  license  tax  from  every  railroa 
doing  business  within  its  limits  is  void  as  an  interference  with  ii 
terstate  commerce. 

The  court  said :  It  is  true  that,  in  estimating  its  license  ism 
the  city  council  only  took  into  consideration  the  intrastate  bus 
ness  of  the  company.  But  under  the  terms  of  the  Act  they  coul 
have  made  the  estimate  of  the  whole  business  of  the  companj 
and  we  deal  not  with  what  the  council  did  do,  but  with  what  the 
could  have  done  under  the  authority  conferred  on  them.  Th 
validity  of  this  authority,  not  of  their  action  under  it^  is  the  quei 
tion  before  us. 

F".  H.  Bvshee  for  petitioner. 
Jvlivs  C.  Martin  for  defendant 

Case  reported  in  full,  69  Fed.  Rep.  359. 


BEHLMER 

LOUISVILLE  &  NASHVILLE  RAILROAD  CX)MPANY  <l  dL 

{Janua/ry  SSy  1896.) 
By  Unitbd  States  Cibouit  Court  (D.  S.  C). 

Effect  of  order  of  Commissionlagainst  receiver^  vpon  purehoH 
at  foreclo9wre  sale. — ^A  railroad  company  purchasing  from  th 
purchaser  at  a  foreclosure  sale  of  a  railroad  is  not  liable  whei 
the  purchaser  itself  is  not  liable  in  proceedings  to  enforce  a  fine 
ing  of  the  Interstate  Commerce  Commission  against  the  receive 
of  the  original  company,  by  virtue  of  the  provision  of  the  tern 
of  sale  that  the  purchaser  will  pay  all  claims  made  against  tb 
receiver,  and  all  obligations  contracted  and  incurred  by  him  pric 
to  the  delivery  and  possession  of  the  property. 

Effect  of  receiver^  8  refusal  to  comply  with  order  after  pu/rchast 
is  in  possession. — The  refusal  of  the  receiver  of  a  railroad  con 
pany  to  comply  with  an  order  of  the  Interstate  Commerce  Con 
mission  two  months  after  the  conveyance  of  the  property  on  for 
closure,  and  fully  a  month  after  the  purchaser  is  in  exclude 
possession  in  his  own  right,  cannot  bind  the  purchaser. 

Liability  of  roads  making  through  rate  for  discrimination  I 
one  of  their  number. — Bailroad  companies  which,  acting  ind 
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pendently,  arrange  their  charges  of  freight  so  as  to  make  a  single 
through  rate  to  be  divided  between  them,  for  transportation  be- 
tween competitive  terminal  points,  are  not  responsible  for  the 
charging,  by  another  road  joining  in  such  through  charge,  of  a 
local  rate  to  an  intermediate  point  on  its  line,  although  the  through 
rate  to  the  terminal  point  for  the  greater  distance  is  less  than  that 
to  the  intermediate  point  for  a  less  distance. 

Competition  with  water  route  authorizes  difference  in  rates, — 
Dissimilar  circumstances  exist  authorizing  a  less  rate  to  a  terminal 
point  reached  by  several  routes  of  railroads  of  part  rail  and  water 
and  all-water  routes  than  to  a  nearer  point  at  which  there  is  no 
competition. 

Proceeding  to  enforce  order  of •  the  Interstate  (Commerce  Com- 
mission. 

0.  B.  Northrop  for  petitioner. 

J.  W.  BamweU  and  Ed.  Baxter  for  defendants. 

Case  reported  in  full,  71  Fed.  Rep.  835. 


Ex  parte  JAMES  LENNOIC. 

{October  2,  189 J^) 
By  United  States  Circuit  Court  of  Appeals  (6th  C). 

Jurisdiction  to  enjoin  violation  of  Interstate  Commerce  Act. — 
The  Federal  courts  have  jurisdiction  of  a  suit  to  enjoin  violation 
of  the  Interstate  Commerce  Act  by  refusing  to  accept  from  a 
connecting  carrier  goods  designed  for  interstate  transportation. 

Punishment  of  servant  of  corporation  for  violating  inftmction 
against  it. — The  servant  of  a  corporation  which  has  been  enjoined 
from  violating  the  Interstate  Commerce  Act  may  be  punished  for 
contempt  in  assisting  in  the  violation  of  the  injunction,  although 
he  was  not  a  party  to  the  suit  or  served  with  the  order,  if  he  had 
notice  of  it. 

O.  M.  Barherj  Frank  H.  Hurd  and  J.  H.  SaiUhard  for  appel- 
lant. 

George  C.  Greene  for  Lake  Shore  &  Michigan  Southern  Rail- 
way Company. 

Case  reported  in  full,  64  Fed.  Rep.  320. 
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ATCniSON,  TTfPEKA  A  SANTA  P6  RAILROAD  COMPANY 

«. 

GOETZ  &  BRADA  MANUFACTURING  COMPANY. 

{Aufftist  J^  189S.) 

By  Illinois  Appellate  Coubt. 

Mistake  of  carrier* 8  agent  wiU  not  render  shipper  liaMe  for 
false  description  of  goods  in  HU  qf  lading, — A  ahipper  of  goods 
who  correctly  describes  their  character  to  a  contracting  freight 
agent  of  the  company  over  whose  line  tliey  are  shipped  does  not 
falsely  describe  them,  within  the  meaning  of  the  Interstate  Com- 
merce Act,  although  the  agent  describes  them  in  the  bill  of  lading 
as  ^'  gas  reservoir  materials,"  while  they  are  intended  for  nse  in 
the  construction  of  a  malt  house. 

Edgar  A.  Bancroft  and  George  A.  Peck  for  appellant 
Rubens  <&  Mott  for  appellee. 

Case  reported  in  full,  51  HI.  App.  151. 


GULP.  COLORADO  &  SANTA  P)S  RAILWAY  COMPANY,  Appl.. 

V. 

C.  O.  NELSON. 
{October  «5,  1893.) 

By  Texas  Court  of  Civil  Appeals. 

Interstate  shipments  by  lines  having  no  established  through 
rates  not  within  Interstate  Commerce  Act, — ^The  interstate  com- 
merce law  does  not  apply  in  case  of  a  shipment  from  one  State  to 
another  where  the  several  lines  over  which  the  freight  passes 
have  not  established  a  joint  tariff  of  rates  so  as  to  subject  them  to 
the  penalties  imposed  by  the  law  for  its  violation ;  consequently 
carriers  so  situated  are  not  exempt  from  a  State  statute  imposing 
a  penalty  upon  a  common  carrier  who  refuses  to  deliver  freight 
upon  tender  of  the  charges  specified  in  the  bill  of  lading, 

J.  W,  Terry  for  appellant. 

S.  H,  lumpkin  and  J,  A.  Gillette  for  appellee. 

Case  reported  in  full,  4  Tex.  Civ.  App.  345. 
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MISSOURI,  KANSAS  A  TEXAS  RAILWAY  COMPANY,  Appi,, 

V. 

P.  B.  8T0NER. 
{November  15,  1893.) 

By  Texas  Coubt  of  Civil  Appeals. 

Collection  of  through  freight  chwrge  comprdsory. — ^A  railroad 
company  wliich  has  agreed  with  connecting  lines  upon  a  joint  tai*iff 
of  rates  in  compliance  with  the  Interstate  Commerce  Act  is  re- 
quired to  collect  the  interstate  rate  for  freight  passing  over  its 
own  and  such  lines  and  which  it  delivers  to  the  consignee,  and 
not  a  smaller  sum  named  in  the  bill  of  lading  issued  bj  the  initial 
carrier. 

R.  C.  Foster  and  A.  E.  Wilkinson  for  appellant 
Potter  dk  Giddings  for  appellee. 

Case  reported  in  full,  5  Tex.  Civ.  App.  50. 


LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COMPANY. 

Pljf,  in  Err., 
f), 

STATE  OF  OHIO  ex  rel,  GEORGE  L.  LAWRENOB. 

{January  Temiy  1894J) 

Bt  Ohio  Cirouit  Court  (8th  C). 

Requirernent  of  stoppage  of  interstate  trains  not  invalid, — A 
statute  requiring  each  railroad  within  the  State  to  cause  three  of 
its  regular  passenger  trains  each  way  to  stop  at  all  stations  of 
cities  or  villages  having  more  than  a  designated  number  of  in- 
habitants is  not  invalid  as  applied  to  a  railroad  company  having 
but  one  train  each  way  not  engaged  in  interstate  commerce  as  a 
regulation  of  commerce  between  the  States. 

The  court  says :  Although  the  act  in  question  may,  and  as  the 
railroad  company  now  conducts  its  trains  does,  affect  the  trans- 
portation of  persons  traveling  through  the  State  of  Ohio  from 
one  State  to  another,  we  are  of  the  opinion  that  the  Act  is  not  a 
regulation  of  commerce  between  States,  although  it  might  be 
void  if  Congress,  with  its  paramount  authority,  should  pass  an 
Act  with  which  this  would  be  inconsistent. 

Estep^  Dickey^  Carr  dt  Goff  for  plaintiff  in  error. 
TF.  //.  Polhamus  for  defendant  in  error. 

Case  reported  in  full,  8  Ohio  C.  C.  220. 
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YmiiLIAM  H.  POSTER  ei  ai.. 

V. 

CLEVELAND,    CINCINNATI,    CHICAGO  A    ST.    LOUIS   RAILWAY 

COMPANY. 

{June  15,  1893.) 

By  United  States  Circuit  Coubt  (S.  D.  N.  Y.). 

Guaranty  of  prompt  transportation  not  invalid. — A  guaranty 
by  a  railroad  company  to  an  opera  troape  transported  over  its  line 
of  arrival  at  destination  at  a  certain  time  is  not  in  contravention 
of  the  provisions  of  the  Interstate  Commerce  Act  against  undae 
or  unreasonable  preference  or  advantage  to  any  particular  person 
or  firm,  although  the  transportation  is  had  upon  party-rate 
tickets. 

The  action  was  for  damages  for  breach  of  the  contract  to  carry 
within  the  specified  time,  and  the  carrier  set  up  the  invalidity  of 
the  contract  because  an  undue  and  unreasonable  preference  or 
advantage  had  been  given.  The  court  said  the  transportation 
was  not  and  was  not  to  be  any  different  from  what  any  party 
might  have  had  on  the  same  train.  The  substance  of  the  guaranty 
was  tliat  such  connection  would  be  made  as  would  take  the  troupe 
through  in  time.  This  was  not  anything  undue,  but  was  what 
was  due,  and  if  it  was  not  undue  it  was  not  unreasonable. 

Henry  Mel/ville  for  plaintiffs. 

Joseph  JU.  Keatinge  and  John  T,  Dye  for  defendant. 

Case  reported  in  full,  56  Fed.  Rep.  435. 


WESTERN  UNION  TEF.EGRAPH  COMPANY 

V. 

CHARLESTON  et  al, 
{June  SJ,  1893.) 

By  United  States  Circuit  Court  (D.  S.  C). 

Tax  on  telegraph  companies  not  void. — An  ordinance  of  a  city 
imposing  a  license  fee  upon  every  telegraph  company  or  agency 
doing  business  in  the  city  for  business  done  exclusively  in  the  city, 
not  including  business  done  to  and  from  points  without  the  State 
or  business  done  for  the  government,  its  officers  or  agents,  is  not 
void  as  an  interference  with  interstate  commerce,  although  the 
same  companies  may  also  send  interstate  messages. 

Smythe  cfe  Lee  and  Mordecai  c&  Gadsden  for  complainant. 

Charles  Ingleshy  for  defendants. 

Case  reported  in  full,  56  Fed.  Rep.  419. 
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STATE  OP  MARYLAND.  Ap]^. 

V. 

CHARLES  L.  APPIiEGARTH  et  aL 

{May  16,  1896.) 

By  Maryland  Court  of  Appeals. 

Tax  on  oyster  poshing  not  void, — A  license  tax  on  ftU  those 
engaged  in  packing  or  canning  oysters  for  sale  or  transportation 
whose  places  of  business  are  in  the  State  is  not  an  unconstitutional 
interference  with  interstate  commerce  as  applied  to  those  who  may 
sell  or  transport  their  oysters  beyond  the  State. 

The  court  says :  Tlie  law  does  not  in  any  way  discriminate  in 
favor  of  the  citizens  of  this  State  against  the  citizens  of  other 
States ;  on  the  contrary,  it  only  applies  to  those  whose  places  of 
business  are  in  this  State.  Nor  do  we  think  it  can  be  said  that  it 
in  any  way  regulates  or  undertakes  to  regulate  interstate  com- 
merce. 

Of  course  oyster  packers  in  this  State  may  sell  or  transport  all 
their  oysters  within  the  State,  or  they  may  sell  or  transport  some 
of  them  beyond  the  State.  But  that  does  not  prohibit  the  State 
from  taxing  them  for  the  prosecution  of  their  business  within  the 
State. 

Jolm  P.  Poe  and  Charles  Q,  Kerr  for  appellant. 
Gans  cfc  Ilavian  for  appellees. 

Case  reported  iu  full   81  Md.  293,  28  L.  R.  A.  812. 


STATE  OF  SOUTH  CAROLINA,  ex  rd,  J.  V.  GEORGE  d«  at, 

CITY  COUNCIL  OF  AIKEN. 

{Octoher  8,  189^) 

By  South  Carolina  Supreme  Coubt. 

Power  of  State  legislature  under  Wilson  hUl, — The  sale  of,  aa 
well  as  the  conditions  upon  which,  intoxicating  liquors  shall  be 
transported  after  entering  the  territorial  limits  of  a  State,  is  left  to 
State  legislation  by  the  act  of  Congress  of  1890  known  as  the 
Wilson  act. 

The  court  said,  in  discussing  the  question,  that  the  liquors  arrive 
Appx.  a 
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in  the  State  within  the  meaning  of  the  act  when  they  crosB  the 
borders  and  enter  the  territorytl  limits  of  the  State. 

Omiiind  W.  Buchanan  for  relators. 

O.  W.  Graft  and  M.  B.  Woodward  for  respondent. 

Case  reported  in  fall,  42  8.  C.  222,  26  L.  R.  A.  845. 


N.  P.  WIND  et  al.,  AppU., 

ILER  &  COMPANY. 
{January  21y  1895.) 

By  Iowa  Sufbeme  Court. 

Shipment  of  liqiwrj  when  subject  to  commerce  dattee  of  ConHir 
tution. — Sales  of  intoxicating  liquors  shipped  to  another  State  in 
the  original  packages  before  the  passage  of  the  Wilson  bill  are 
not  subject  to  the  laws  of  that  State  respecting  the  recovery  of 
money  paid  on  such  sales. 

Breaking  of  original  package^  what  constittdes. — The  drawing 
of  a  bung  from  a  barrel  in  which  intoxicating  liquors  were  shipped 
from  another  St^te,  in  order  to  obtain  a  small  quantity  for  testing 
the  article  to  determine  an  option  to  reject  the  purchase,  does  not 
destroy  the  nature  of  the  original  package. 

The  court  says :  We  do  not  think  that  the  inspecting  or  test- 
ing of  an  imported  article  to  determine  whether  it  shall  be  re- 
turned has  the  effect  to  make  it  a  part  of  the  general  mass  of 
property  in  the  State. 

E.  E,  Duffie^  John  P,  Breen  and  John  Y.  Stone  for  appellants. 
Congdon  cfe  Hunt,  James  M.  Woolworth  and  Smith  MePher- 
son  for  appellee. 

Case  reported  in  full,  27  L.  R.  A.  219. 


GEORGE  L.  BURROWS,  Plff,  in  Err., 

9, 

DELTA  TRANSPORTATION  CX)MPANY. 

{October  1,  1896.) 

By  Miohigan  Supreme  Court. 

acquiring  fire  ecreene  on  veseela  Imrning  woody  not  an  iiUer 
ference  with  interstate  comm^erce. — A  State  statute  requiring  all 
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vessels  usin^  wood  for  fuel  while  navigating  waters  of  the  State 
to  be  provided  with  suitable  fire  screens  does  not  conflict  with 
acts  of  Congress  or  regulations  of  supervising  inspectors,  and  is 
not  an  interference  with  interstate  c<^>mmerce. 

Hancliett  dk  Hanchett  for  plaintiff  in  error. 
Simonson^  GiUett  dk  CourU^igkt  for  defendant  in  error. 

Case  reported  in  fall,  29  L.  R  A.  468. 


STATE  OP  IOWA 

V, 

V.  A.  WHEELOCK,  Appk 

{October  10,  1896.) 

By  Iowa  Supbemb  Coukt. 

License  fee  on  itinerant  vendors  of  drugs,  vaUd. — ^A  reason- 
able license  fee  charged  upon  itinerant  vendors  of  drugs  or  arti- 
cles intended  for  the  treatment  of  diseases,  who  publicly  profess 
to  cure  or  treat  diseases,  is  not  an  unconstitutional  interference 
with  interstate  commerce,  although  the  medicines  sold  are  in 
original  packages  brought  from  another  State. 

The  court  said,  there  is  no  discrimination  in  the  statutes  under 
consideration.  They  apply  alike  to  itinerant  vendors  of  drugs 
and  nostrums  produced  in  this  State,  and  to  those  which  come 
from  without  it ;  to  residents  and  nonresidents  of  the  State ;  to 
those  who  sell  their  own  wares ;  and  to  those  who  act  for  others. 
The  primary  object  of  the  act  is  not  to  derive  a  revenue  for 
the  use  of  the  State,  but  in  large  part  at  least  to  protect  its 
citizens  against  solicitations  and  harmful  practices  of  irresponsible 
and  unknown  traveling  vendors  of  drugs  and  other  articles  in- 
tended for  the  treatment  of  diseases  or  injury,  who  in  carrying 
on  their  business  publicly  profess  to  cure  or  treat  diseases,  in- 
juries, or  deformities,  and  thus  promote  the  sales  of  their  wares  to 
the  credulous. 

Pfau  cfe  Young  and  Whitney  Brothers  for  appellant. 
Milton  UemUy^  Attorney  General,  and  Thomas  A,  Cheshire 
for  appellee. 

Case  reported  in  full,  30  L.  R  A.  429. 
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STATE  OP  NORTH  CAROLINA,  ex  rrf.  RAILROAD  COMMISSION. 

V. 

WESTERN  UNION  TELEGRAPH  COMPANY,  Appt. 

{Novemb^  21, 189S.) 

Bt  North  Carolina  Supreme  Court. 

Telegraph  m^sages  between  points  in  same  State  are  not  inter- 
state commerce. — Telegraph  messagee  between  points  in  the  same 
State  do  not  constitute  interstate  commerce  because  of  the  fact 
that  they  traverse  another  State  on  their  route. 

The  court  places  its  decision  upon  the  reasoning  in  Lehigh 
Valley  R.  Co.  v.  Pennsylvania,  146  U.  S.  192,  36  L.  ed.  672, 4 

Inters.  Com.  Rep.  87. 

Strong  <&  Strong  and  Robert  Styles  for  appellant 
Robert  0.  Burton  for  appellee. 

Case  reported  in  full,  113  N.  C.  213,  22  L.  E.  A.  670. 

GEORGE  BURDICK,  Hff.  in  Err., 

V, 

PEOPLE  OP  THE  STATE  OF  ILLINOIS. 

{AprU  «,  1894.) 

By  Illinois  Supreme  Court. 

Regulation  of  sale  of  railroad  tickets^  valid. — The  regulation 
of  the  sale  of  tickets  on  railroads  and  steamboats,  which  makes 
such  sale  unlawful  without  a  certificate  of  authority  from  the 
carrier,  is  not  a  regulation  of  commerce  beyond  the  power  of  a 
State  legislature,  but  is  a  mere  police  regulation  of  a  public 
employment. 

The  court  says  that  the  duties  which  the  act  imposes  upon  the 
carriers  therein  named  and  their  agents  cannot  interfere  with  the 
freedom  of  interstate  travel.  Such  travel  is  not  impeded  because 
tickets  are  required  to  be  purchased  from  agents  of  the  carrier 
who  are  provided  with  certificates  of  their  authority.  The 
limitation  of  the  sale  of  tickets  to  such  agents  may  be  a  restraint 
upon  the  business  of  scalpers  and  ticket  brokers,  but  cannot  be 
regarded  as  a  burden  upon  interstate  commerce.  The  business 
of  tlie  carrier  being  a  proper  subject  for  the  exercise  of  the 
))olice  power,  its  necessary  incidents  and  adjuncts  are  also  subject 
tiiereto.     As  the  issuing  and  use  of  tickets  are  required  in  such 
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busiiiefls  their  sale  is  an  incident  thereof  and  may  be  regulated  by 
l^gifllative  action. 

SiU  dk  Martin  for  plaintiff  in  error. 

Maurice  T.  MaJumey,  J.  W.  Herhm%  W.  S.  Forest  and  M. 
Boeenthal  for  the  People. 

Oase  reported  in  full,  149  111.  600,  24  L.  R  A.  1S9. 

8TAT£  OF  MINNESOTA,  Bd^. 

V, 

M.  L.  GLADSON. 
{June  i,  189 J^) 
Bt  Minnibsota  Supreme  Coubt. 

Statute  requiring  stoppage  of  through  trainee  valid. — ^A  State 
statute  requiring  railroad  companies  to  stop  all  rq^lar  passenger 
trains  at  connty  seats  is  not  unconstitutional  or  void  either  as  being 
an  unreasonable  regulation  or  as  interfering  with  interstate 
commerce. 

The  court  says :  It  is  not  necessary  to  put  it  on  so  narrow  a 
ground ;  we  will  say  that  this  is  not  a  regulation  of  interstate 
trafSc,  but  most  distinctively  a  regulation  of  local  traffici  the  pniv 
pose  for  which  the  train  was  required  to  stop. 

J.  D.  Armstrong  and  Bunn  d:  HadUy  for  appellant. 
H.  W.  Childs^  George  B.  Edgerton^  B.  O.  Saunders  and  S. 
O.  L.  Bdberts  for  respondent. 

Case  reported  in  full,  57  Minn.  385,  24  L.  R  A.  602. 


McCANN  &  SMIZER,  BwpU,, 

GEORGE  A.  EDDT  ^  a/.,  Receivers  of  Missouri,  Kansas,  A  Texas  Bailwaj 

Company,  Ajppi, 

{December  10,  1896.) 
By  Missottri  Sufbebce  Court  in  Banc. 

Prohibition  of  contracting  for  exemption  from  liability  for 
negligence,  constitutional. — A  State  statute  prohibiting  a  carrier 
from  contracting  for  an  exemption  from  the  negligence  of  a  con- 
necting carrier,  when  the  first  carrier  undertakes  to  transport 
property  to  a  point  beyond  its  own  route,  is  not  an  unconstitu- 
tional regulation  of  commerce  among  the  States. 

The  court  says  the  act  in  no  way  operates  as  a  regulation  of 
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trade  and  business  among  the  States;  no  burden  or  restriction  on 
transportation  is  imposed.  Carriers  are  left  free  to  make  their 
own  contracts  in  regard  to  compensation  for  their  services  for 
transportation  between  the  States  subject  to  congressional  regula- 
tions. The  statute  merely  prohibits  a  carrier  who  by  contract 
undertakes  to  transport  property  to  a  point  beyond  its  own  route 
from  relieving  itself  of  responsibility  for  neglect  to  properly  per- 
form its  duty.  It  only  imposes  the  duty  and  liability  which  the 
law  from  considerations  of  public  policy  imposes  upon  all  common 
carriers  in  the  transportation  of  property  over  their  own  lines, 
though  they  may  extend  into  other  States. 

Oeorge  P.  B.  Jackson  for  appellant. 

e/.  H,  Rodes  and  i?.  B,  Briatow  for  respondents. 

Case  reported  in  full,  133  Mo.  59,  35  L.  R.  A.  110. 

8INGBR  MANUFACTURING  COMPANY.  Pfg.. 

«. 

WILLIAM  A.  WRIGHT. 
{Jvly  15,  1896.) 
Bt  Supreme  Coubt  of  Georgia. 

Toon  upon  citizens  of  foreign  States. — A  specific  tax  npon  citi- 
zens of  foreign  States  for  doing  business  is  not  invalid  if  the 
property  has  become  subject  to  taxation. 

Tax  vpon  conducting  business  in  State,  valid, — A  specific  tax 
levied  under  a  statute  of  Georgia  upon  persons  engaged  in  the 
conduct  of  a  particular  business  there  is  not  an  unconstitutional 
interference  with  interstate  commerce,  where  the  property  em- 
ployed in  the  business  has  been  brought  into  the  State  and  has 
itself  become  subject  to  taxation  therein. 

The  court  says  the  property  involved  in  the  conduct  of  this 
business,  having  become  intermingled  with  the  general  mass  of 
property  in  the  State,  has  itself  become  subject  to  taxation  there, 
aiui  upon  principle  the  business  of  selling  it  is  alike  taxable  in 
that  jurisdiction. 

George  UiUijer  for  plaintiff  in  error. 

J,  J/.  Terr-j.L  Attorney  General,  Dorset/,  Brewster,  dk  HoweUy 
xvm\  i\  L  Vi'inn  for  defendant  in  error. 

Cju<o  rv'ivrted  in  full,  97  Ga.  114,  35  L.  R  A.  500. 
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Be  ROZELLE. 

{January  SO,  189S.) 

Bt  Unitbd  States  Circuit  Coiibt  (E.  D.  Ark.) 

Tax  cannot  he  levied  on  broker  selling  hy  sample  goods  manu- 
factured in  another  State, — A  municipal  ordinance  which  requires 
merchandise  brokers  maintaining  an  oflSce  within  the  city  limits 
to  pay  an  annual  fee  is  not  enforceable  against  a  broker  who  sells 
by  sample  goods  manufactured  in  another  State. 

Coleman  cfe  Coleman  for  petitioner. 
Morris  M,  Cohn  for  respondent. 

Case  reported  in  full,  67  Fed.  Kep.  155. 


COMMONWEALTH,  ex  rel,  FRANK  OVERPIELD, 

«. 
A.  B.  WALKER. 

{May  ^//,  189^.) 

By  Pennsylvania  Court  of  Common  Pleas,  MoKean  Coitntt. 

Imposition  of  tax  on  peddlers  unconstitutional. — ^A  borough 
ordinance  prohibiting  hawking  and  peddling  without  a  license  is 
an  unconstitutional  regulation  of  commerce  in  so  far  as  it  assumes 
to  affect  persons  making  sales  for  business  houses  outside  of  the 
State. 

J.  W.  Bouton  for  relator. 
F.  W.  Smith  for  respondent. 

Reported  in  full,  3  Pa.  Dist.  Rep.  534. 


EDWARD  YEARTEAU 

«. 

JOSEPH  BACON'S  ESTATB. 

{July  12,  1893.) 

By  Vermont  Supreme  Court. 

Intoxicating  liquors  vn  original  packages  not  Sfuhjed  to  State 
legislation. — Prior  to  the  Federal  legislation  upon  the  question,  a 
State  statute  entitling  a  person  who  paid  money  for  intoxicating 
liquor  sold  in  contravention  of  law  to  recover  back  the  amount 
paid  for  it  did  not  apply  to  the  case  of  a  person  who  purchased 
the  liquor  from  a  citizen  of  the  State  who  had  imported  it  from 
another  State  and  sold  it  in  the  original  package. 
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S.  S.  Pecky  Seneca  JIaseUony  W.  L.  Bumap^  and  JSmry 
BaUard  for  defendant. 

C.  M.  Wilds  and  JE  B.  Bard  for  plaintiflE. 

Beported  in  full,  65  Yt  516. 

UNITED  STATES 

V. 

B.  C.  KNIGHT  COMPANY. 
{January  £1, 1893.) 

Bt  United  States  Supreme  Coust. 

Act  qfJidy  S^  1890^  not  applicaMe  to  monopoly  qf  the  'burinetti 
of  sugar  refining. — The  act  of  July  2,  1890,  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,  does  not 
apply  to  a  combination  of  sugar  refineries  located  thronghont 
the  United  States,  which  gives  them  a  practical  monopoly  of  the 
business  of  sugar  refining. 

The  court  says :  Commerce  succeeds  to  manufacture,  and  is 
not  a  part  of  it  The  power  to  regulate  conunerce  is  the  power 
to  prescribe  the  rule  by  which  commerce  shall  be  governed,  and 
is  a  power  independent  of  the  power  to  suppress  monopoly.  But 
it  may  operate  in  repression  of  monopoly  whenever  that  comes 
witliin  the  rules  by  wliieh  commerce  is  governed,  or  whenever  the 
transaction  is  itself  a  monopoly  of  commerce.  It  is  vital  that 
the  independence  of  the  commercial  power  and  of  the  police 
power,  and  the  delimitation  between  them,  however  sometimes 
jvrplexing,  should  always  be  recognized  anil  observed.  Congress 
did  not,  by  the  act  of  July  2,  lSiH\  attempt  to  assert  the  power 
to  deal  with  monopoly  directly  as  such :  or  to  limit  and  restrict 
the  rights  of  corporations  created  by  tlie  States  or  the  citizens  of 
the  States,  in  the  acquisition,  cv^ntrol,  or  disposition  of  property ; 
or  to  i^gulate  or  prescril^  the  price  or  prices  at  which  such  prop- 
erty or  the  prvxlucts  thereof  shvuld  l^  sold :  or  to  make  criminal 
the  Acts  of  persons  in  the  ao^^uisition  and  control  of  propertj. 
w:.:o::  rhe  Stares  of  their  rvs:der.ce  or  creation  sanctioned  or  per- 
:r.::>\L  As*\:e  tr\>rr.  the  prv  visions  appIicaMe  where  Congres- 
IV.  1^:1.:  cxtrv'ise  :r.u:::o:i\il  power,  what  the  law  struck  at  was 
vv:v.biv.,i::o::s,  ov^ntraots^  a::d  cv^iispiracies  to  monopolize  trade 
:i;.v:  vv:t::iu'rw  a:i:o::i:  :::e  several  Sraies  or  with  foreign  nations; 
b-:  l1:c  v.viLirav::s  and  acis  of  iLo  defendants  related  eiclusiveiv 


to  the  acquisition  of  the  Philadelphia  refineries  and  the  biudneaa 
of  sugar  refining  in  Philadelphia,  and  bore  no  direct  relation 
to  commerce  between  the  States  or  with  fordgn  nations.  It 
does  not  follow  that  an  attempt  to  monopolize,  or  the  actual 
monopoly  of,  the  manufacture  was  an  attempt,  whether  execn* 
tory  or  consummated,  to  monopolize  commerce,  even  though,  in 
order  to  dispose  of  the  product,  the  instrumentality  of  oonmierce 
was  necessarily  invoked. 

Samud  F.  PhiUipSj  Lomrenee  MaawM^  Jr.,  Solicitor  G^eral, 
and  Richard  OVaey^  Attorney  General,  for  appellant 
John  Q.  Johnson  and  John  E.  Parsons  for  appellee. 

Case  reported  in  full,  156  IT.  8. 1,  89  L.  ed.  82S. 

MERZ  CAPSULE  COMPANY 

UNITED  STATES  CAPSULE  COMPANY 
{March  19, 1896.) 
Bt  UNrrsD  States  Cibcuit  Coubt  (W.  D.  Mich.). 

Agreement  looking  toward  monopoly  of  manufaeiuring  hisi" 
nesSy  not  an  interference  with  com/meroe  or  wUh  the  act  qf  Jviy 
g,  1890.— The  court,  following  the  case  of  IThited  States  v.  K  O. 
Knight  Company y  156  IT.  S.  1, 89  L.  ed.  825,  holds  that  an  agree- 
ment by  certain  corporations  and  persons  engaged  in  manufactur- 
ing gelatine  capsules,  that  the  entire  property  and  business  should 
be  conveyed  to  a  new  corporation  for  the  purpose  of  controlling 
the  price  of  the  output,  and  each  of  the  individual  manufacturers 
should  become  simply  an  employee  of  the  new  corporation,  sub- 
ject to  its  dominion  and  control, — was  not  an  unlawful  interfer- 
ence with  commerce,  or  illegal  under  the  act  of  July  2,  1890. 

David  K  Heineman  and  Edwin  F.  Conely  for  complainant. 
H,  E,  Spaulding,  F.  A.  Brooks^  and  Russell  <b  Campbell  for 
defendant. 

Case  reported  in  full,  67  Fed.  Rep.  414. 

GULF.  COLORADO,  <&  SANTA  F6  RAILWAY  COMPANY,  Tig.  I»  JBrr., 

HEFLBY. 

{A^prU  99, 1896.) 
By  Unpted  States  Supreme  Coubt. 
State  stattUe  conflicting  with  Interstate  Oommeree  Aet  wui-— 


XXVI  APPENDIX. 

A  State  statnte  providmp^  a  penalty  in  case  a  carrier  refuses  t<> 
deliver  goods  transported  by  it  upon  tender  of  the  freight  chargef^ 
specified  in  the  bill  of  lading  is  void  as  to  interstate  shipments, 
in  80  far  as  it  conflicts  with  the  Interstate  Commerce  Act  of  Feb- 
ruary 4,  1887,  as  amended  by  the  act  of  March  2, 1889,  requiring 
the  publication  of  schedules  of  rates,  and  forbidding  deviations 
from  such  schedules. 

A.  T.  Britton,  A.  B.  Bravme,  J.  W.  Terry,  and  Oeorge  B, 

Peek  for  plaintiff  in  error. 

Reported  in  full,  158  U.  8.  98,  39  L.  ed.  910. 


A.  G.  FRBRB 

«. 

VICTOR  VON  SCHOELER,  Appt. 
{December  10,  189 J^) 

By  Louisiana  Supreme  Coubt. 

State  tax  on  interstate  towhoats,  illegal, — A  statute  imposing  a 
license  tax  upon  every  person  who  shall  engage  in  the  business 
or  vocation  of  operating  towboats,  to  be  graduated  according  to 
the  gross  annual  receipts,  is  illegal  in  so  far  as  it  applies  to  boats 
operated  under  a  permit  from  the  United  States  government 
upon  interstate  waters. 

The  court  says :  The  tax  is  a  charge  explicitly  made  as  the 
price  of  the  privilege  of  navigating  the  Mississippi  River  between 
New  Orleans  and  the  Gulf,  in  the  coastwise  trade,  as  the  condi- 
tion on  which  the  State  of  Louisiana  consents  that  the  boats  may 
be  employed  according  to  the  terms  of  the  license  granted  under 
the  authority  of  Congress.  The  sole  occupation  sought  to  be 
subjected  to  the  tax  is  that  of  using  and  enjoying  the  license  of 
the  United  States  to  employ  these  particular  vessels  in  the  coast- 
wise trade,  and  the  State  then  seeks  to  burden  with  an  exaction, 
iixcd  at  its  own  pleasure,  the  very  right  to  which  the  licensee  is 
entitled  under,  and  which  he  derives  fromj  the  Oonstiiation  and 
laws  of  the  United  States. 

JJ.  Caffery  cfe  Son  for  appellant. 
J,  S.  Ma/rtel  for  appellee. 

Case  reported  in  full,  27  L.  R  A.  414, 
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STATE  OP  NORTH  CAROLINA,  Aftpt.. 
W.  C.  GORHAM. 

{October  16,  189 J^) 

Bt  North  Carolina  Supreme  Court. 

Tax  on  husiness  of  putting  up  lightning  rods,  legal. — A  license 
tax  on  the  business  of  putting  up  liglitning  rods  is  not  a  tax  on 
interstate  commerce,  in  case  of  a  person  who  puts  up  no  rods  ex- 
cept those  which  he  sells  and  which  are  brought  from  another 
State,  although  he  puts  them  up  without  extra  charge. 

Frank  J.  Osborne  and  W.  J,  Peele  for  the  State. 
H.  O.  Connor  and  Perrin  Busbee  for  appellee. 

Case  reported  in  full,  25  L.  R.  A.  810. 

Eon  parU  G.  A.  J.  SCOTT  et  aL 
{March  4,  1895.) 
By  United  States  Circuit  Court  (E.  D.  Va.). 

Prohibition  of  importation  of  oleomargarine,  void. — An  act 
forbidding  the  manufacture  and  sale  of  oleomargarine,  when  none 
is  manufactured  in  the  State,  and  the  act  is  plainly  aimed  against 
that  imported  for  sale  from  another  State,  is  unconstitutional  and 
void. 

Samuel  W.  Small  for  petitioners. 
William  n.  White  for  defendants. 

Case  reported  in  full,  66  Fed.  Eep.  45. 

i2i  DEBS. 
{May  27,  1895.) 
By  United  States  Supreme  Court. 

Violation  of  injunction  against  interference  with  interstate 
oomrnerce,  punishable  as  a  contempt, — The  United  States  circuit 
courts  have  power  to  punish  for  contempt  persons  who  violate 
their  injunctions  against  interference  with  interstate  commerce. 
The  court  says :  The  entire  strength  of  the  nation  may  be  used 
to  enforce  in  any  part  of  the  land  the  full  and  free  exercise  of 
the  national  powers  and  the  security  of  all  rights  intrusted  by  the 
Constitution  to  its  care.  The  strong  arm  of  the  national  govern- 
ment may  be  put  forth  to  brush  away  all  obstructions  to  the  free- 
dom of  intei-state  commerce  or  the  transportation  of  the  mails. 
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If  tlie  emergency  arises,  the  arinj  of  the  nation  and  all  itsmilitiH 
are  at  the  service  of  the  nation  to  compel  obedience  to  its  laws. 
But,  the  court  continues,  the  right  to  use  force  does  not  exclude 
the  right  of  appeal  to  the  courts  for  a  judicial  determination  and 
for  the  exercise  of  all  their  powers  of  prevention. 

Lymaai  TrumbvU^  S.  S.  Oregory^  and  O.  S.  Darraw  for 
petitioner. 

Edwin  Walker  and  Richard  Olney^  Attorney  General,  for  the 
United  States. 

Case  reported  in  full,  158  XT.  S.  564,  39  L.  ed.  1092. 

MACQRANE  COXE,  Appt., 

STATE  OP  NEW  YORK.  ReipL 

{Ja/nuary  15 j  1896.) 

By  Nbw  York  Coubt  of  Appeals. 

State  cannot  grant  right  to  land  under  tidewaters. — ^A  State 
statute  empowering  a  corporation  to  reclaim  lands  under  tide- 
waters  along  the  seacoast,  by  erecting  dykes  and  pumping  out 
the  water  from  the  land  inclosed  by  them,  and  conferring  the 
right  of  property  in  the  lands  so  reclaimed,  is  in  conflict  with 
the  power  of  Congress  to  regulate  foreign  and  interstate  com- 
merce. 

Julien  T.  Davies^  E,  B.  Hinsdale^  and  Byron  Traver  for 
appellant. 

O,  B.  I),  HasbroucTc  for  respondent. 

Case  reported  in  full,  144  N.  Y.  396. 

Ex  parte  SIMON  MAIER. 

{August  i,  1891^>j 

By  Californta  Supreme  Court. 

rrohihition  of  sale  of  game  imported  from  another  State, 
legal. — A  police  regulation  making  it  a  public  offense  to  buy  and 
sell  deer  meat  within  the  State,  which  is  cut  from  the  entire  car- 
cass brought  from  without  the  State,  is  not  an  unlawful  attempt 
to  regulate  interstate  commerce. 

The  court  says :  It  is  true  the  enforcement  of  the  act  may  in- 
dirt^ctly  or  incidentally  affect,  to  'some  extent,  traffic  in  the  inhib- 
ited article  between  the  people  of  this  and  other  States,  but  that 
of  itself  is  not  sufficient  to  bring  it  within  the  objection  that  it  is 
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an  unlawful  interference  with  commerce.  The  right  of  the  States 
under  the  very  comprehensive  police  power  reserved  to  them 
under  our  dual  system  of  government  to  regulate  and  control 
their  own  internal  affairs,  including  trade,  to  the  reasonable  ad- 
vantage and  good  of  their  people,  is  conceded  and  upheld  in  all 
the  cases  in  which  the  question,  growing  out  of  the  right  of  the 
Federal  Congress  to  regulate  interstate  commerce,  has  arisen. 
Petitioner  imported  the  meat  into  the  State,  broke  the  original 
package,  and  put  the  commodity  upon  the  market.  It  thereupon 
became  property  strictly  subject  to  State  regulation  and  control, 
and  fell  within  the  denunciation  of  the  statute. 

UunaakeTy  Goodrich^  <j&  McCutchen  for  petitioner. 
U,  C,  Dillon  and  M,  IF.  Conkling  for  respondent. 

Case  reported  in  full,  103  Cal.  476. 

JAMES  F.  WEBSTER 

LEWIS  McE.  BELL. 
{June  5,  1895:) 

By  UNrrED  States  CiROurr  Court  of  Appeals  (4th  0.). 

License  tax  on  express  companies,  illegal. — ^An  ordinance  re- 
quiring every  express  company  having  an  oflSce  in  the  city,  and 
receiving  goods,  wares,  and  merchandise,  and  forwarding  them  to 
points  within  the  State,  or  receiving  goods,  wares,  or  merchan- 
dise within  the  State  and  delivering  them  in  the  city,  to  pay  a 
license  tax  of  a  certain  amount, — is  an  interference  with  interstate 
commerce. 

The  court  says :  The  tax  is  on  every  express  company  having 
an  office  in  the  city  and  receiving  goods  and  forwarding  them  to 
points  within  the  State.  Receiving  them  from  what  points? 
Evidently  from  any  quarter  within  or  without  the  State,  for  the 
next  sentence  is,  "  for  receiving  goods,  wares,  and  merchandise 
within  the  State  and  delivering  them  in  the  city."  This  descrip- 
tion includes  all  the  business  of  the  express  company.  The  tax 
is  not  confined  to  such  business  as  the  company  does  within  the* 
State,  nor  is  any  distinction  made  between  the  business  done 
within  the  State  and  that  done  without  the  State. 

Samuel  G.  Brent  and  E.  B.  Taylor  iov  appellant 
John  M,  Johnson  for  petitioner. 

Case  reported  in  full,  68  Fed.  Rep.  183. 
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Ex  parte  M.  S.  MOSLER  et  ai. 
{June  Term,  189J^) 

By  Hancock  County  Ohio  Circuit  Coubt. 

Regulation  of  aales  hy  itinerant  vendors  of  wearmg  apparel 
constitutional. — A  statute  requiring  every  itinerant  vendor  oi 
wearing  apparel  to  report  the  facts  under  oath  to  the  secretary  o1 
state,  and  deposit  with  him  $500,  and  procure  a  State  and  niunid 
pal  license  before  he  shall  advertise  or  hold  forth  any  sale  fu 
bankrupt,  insolvent,  or  closing  out  sale,  or  as  a  sale  of  good< 
damaged  by  smoke,  fire,  or  otherwise, — ^is  not  an  unconstitutiona 
interference  with  interstate  commerce,  at  least,  if  it  applies  U 
everyone  alike. 

Meghan  <&  Jordan  for  applicants. 

Theodore  Totten,  George  W,  Ross,  and  W.  H.  Kinder^  Ccnira 

Case  reported  in  full,  8  Ohio  C.  C.  324. 


COMMONWEALTH  OF  PENNSYLVANIA 

SIMONS. 
{JTovemler  SO,  189J^) 

By  Pennsylvania  Quarter  Sessions,  Philadelphia  County. 

License  tax  on  peddlers  of  farm  products,  unlawfuL, — A  stat- 
ute authorizing  a  city  to  require  a  license  of  all  except  farmen 
living  in  the  State,  who  shall  peddle  the  products  of  their  farmt: 
in  the  city,  is  an  unlawful  regulation  of  interstate  commerce. 

The  court  says :  No  State  can  by  virtue  of  the  police  or  au}- 
other  power  preclude  the  inhabitants  of  other  States  from  en- 
gaging in  a  branch  of  trade  that  is  left  open  to  her  own  citizens. 

Samuel  A.  Boyle  and  George  S.  Graham  for  the  Common- 
wealth. 

Robert  S.  Clyiner  for  defendant. 

Case  reported  in  full,  3  Pa,  Dist.  Rep.  793. 

COMMONWEALTH  OF  PENNSYLVANIA  •.  MOONBT. 
COMMONWEALTH  OP  PENNSYLVANIA  «.  WALKER 

{March  98,  1895.) 

By  Pennsylvania  Coubt  of  Common  Plsab  fob  Lanoabtbb  and 
McEean  Countibs. 
Tax  on  peddlers  representing  foreign  prmoipalSy  utdavfuL— 
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A  Btatnte  and  ordinance  prohibiting  hawking  and  peddling  with- 
out a  license  cannot  be  made  applicable  to  representatives  of  a 
nonresident  principal  whose  goods  are  manufactured  in  another 
State. 

John  E.  Snyder  and  S,  W.  Smith  for  prosecutor. 
John  A.  Coyle  and  J.  W.  JSonton  for  defendants. 

Cases  reported  in  full,  12  Lane.  L.  Eev.  209,  2ia 

SOUTH  BETHLEHEM 

V. 

HACKETT. 

{April  i,  1895.) 

By  Pennsylvania  Court  of  Common  Pleas  fob  NoRTHAicPTOir 
County. 

Tax  on  transient  representative  of  nonresident  employer^  un- 
lawful, — A  statute  permitting  municipalities  to  impose  a  license 
fee  upon  all  persons  desirous  of  engaging  in  a  transient  retail 
business  within  a  municipality,  but  excepting  those  who  are 
engaged  in  a  permanent  business  therein,  cannot  be  made  to 
apply  to  nonresidents  having  their  permanent  business  place  out 
of  the  Sti^te,  but  employing  an  agent  to  do  a  transient  business  in 
the  municipality. 

J.  Davis  Broadhead  for  plaintiff. 
IF.  E,  Doster  for  defendant. 

Case  reported  in  full,  12  Lane.  L.  Rev.  196, 


STATE  OF  MINNESOTA 

9. 

NORTHERN  PACIFIC  EXPRESS  COMPANY. 

{July  eSy  1894.) 
By  Minnesota  Supreme  Court. 

Exportation  offish  may  he  prohibited, — A  State  may  lawfully 
prohibit  the  shipment  out  of  the  State  of  certain  kinds  of  fish 
(*aught  within  its  borders. 

The  court  says :  The  fish  had  never  become  articles  of  oom- 
iiierce  within  the  meaning  contended  for  by  defendant's  counsel. 
Under  the  laws  of  the  State  they  had,  it  is  true,  become  private 
property,  but  of  a  qualified  and  limited  character;  one  of  the 
:Utacbed  limitations  being  that  they  should  not  be  shipped  oat  of 


XKXll  APPENDIX. 

the  State — that  is,  should  not  become  the  subject  of  interstatfl 
commerce. 

J.  II.  Mitchell,  Jr.,  and  Tilden  R.  Selmes  for  appellant 
R.  W.  Chills  and  W,  E.  BramhaU  for  the  State. 

Case  reported  in  full,  TS  Minn.  403. 


Be  FLINN. 

{August  ein  1893.) 
By  TTnited  States  Circuit  Coubt  (W.  D.  N.  0.) 

Tax  on  sale  hy  sample  of  goods  not  within  State^  tnvaltd. — Ai 
attempt  by  a  State  to  levy  a  tax,  under  a  penalty  upon  the  sale 
by  sample  of  goods  not  within  the  State,  is  an  nnconstitutiona 
interference  with  interstate  commerce. 

Although  the  court  held  that  prima  facie  the  act  under  whici 
the  tax  was  levied  in  this  case  was  not  unconstitutional,  yet,  sinci 
there  had  been  no  hearing  in  any  of  the  State  courts  and  th( 
amount  of  the  penalty  was  small,  and  there  was  no  allegation  o 
unnecessary  delay  in  proceeding,  or  anything  to  show  injustice  o 
oppression,  that  on  the  ground  of  comity  the  court  should  no 
release  the  petitioner  on  habeas  corpus,  but  under  a  stipulation  ii 
the  case,  in  order  that  the  case  might  be  heard  on  the  merits,  ai 
order  for  release  was  entered,  unless  counsel  for  the  State  ahowec 
cause  why  it  should  not  be  entered. 

K  G.  Ewart  for  petitioner. 

Case  reported  in  full,  57  Fed.  Rep.  496. 

CITY  OF  SAN  BERNARDINO,  AppL, 

V, 

SOUTHERN  PACIFIC  COMPANY.  SespL 
{June  «7,  1896.) 
By  California.  Supreme  Coubt. 

Tax  on  carrier  doing  interstcUe  businesSy  void. — ^That  a  city  i 
on  a  branch,  and  not  on  the  main  line,  of  an  interstate  railroad 
will  not  entitle  it  to  impose  a  license  fee  upon  the  railroad  for  th 
privilege  of  doing  business  which  is  in  fact  interstate. 

Rol/e  cfe  liolfe  for  appellant. 

If".  J.  Iluiisaker^  WiUiafn  F.  Herrin  and  Bidhnell  <b  IVaSi 

for  respondent. 

Case  reported  in  full,  29  L.  R  A,  827. 


OmO  A  MISSISSIPPI  RAILWAY  OOKPANT,  JfpL, 

9, 

J.  TABER 

(June  J,  1896.) 

Bt  Kkntuckt  Ooubt  of  Appbals. 

Stipulation  far  notice  before  tnHoading  of  etock  void  in  Ken- 
tucky.— A  stipulation  in  a  contraot  for  the  shipment  of  stock 
that  no  recovery  for  damages  can  be  had  unless  written  notice  is 
given  to  the  carrier  before  the  stock  is  unloaded  is  in  violation  of 
Kentucky  Constitution,  §  196,  providing  that  no  conunon  carrier 
can  contract  for  relief  from  its  common-law  liability ;  and  such 
provision  is  not  an  unlawful  attempt  to  rq^late  or  interfere  with 
interstate  oonmierce  when  applied  to  a  shipment  into  another 
state. 

W.  H.  MarrioU,  WdUc&r  D.  Hinee,  and  CharUe  H.  OiUon  ioi 
appellant 
jHobeon  <k  O^Meara  for  appellee. 

Case  reported  in  full,  84  L.  R  A.  688. 


J.  0.  STRATFORD,  Jr.,  Appk, 

CITY  COUNCIL  OP  MONTGOMERY. 
{July  eS,  1896.) 

Bt  Alabama  Sttpbeme  Court. 

Broker  doing  interstate  business  not  taxaMe.-^lL  municipal 
ordinance  requiring  for  the  purposes  of  revenue  the  payment  of 
a  license  tax  by  local  commercial  brokers  cannot  apply  to  a  broker 
who  confines  himself  to  interstate  business  as,  if  so  applied,  it 
would  be  an  invasion  of  the  power  of  Congress  over  commerce. 

Roquemore  cfe  White  for  appellant. 
Graham  cfe  Steiner  for  appellee. 

Case  reported  in  full,  110  Ala.  619. 
Appx.  8 
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WROUGHT  IRON  RANGE  C0MPAN7 

V. 

J.  A.  CARVER. 

{March  U^  1896.) 
Bt  Nobth  Oabolina  Supbbmb  Coubt. 

License  tax  an  peddlers  not  tmconetittUional  ae  appKed  t6 
foreign  corporations, — A  statute  imposing  a  license  on  peddlers 
and  providing  that  no  person  carrying  a  wagon,  cart,  or  buggy  to 
exhibit  any  wares  or  merchandise  shall  be  considered  a  peddler, 
is  not,  as  applied  to  a  foreign  corporation  doing  business  in  the 
state,  an  unlawful  interference  with  interstate  commerce. 

The  court  says :  The  plaintiff  is  a  foreign  corporation  and  caa 
only  do  business  in  this  state  by  the  rules  of  comity ;  and  it  would 
seem  under  this  doctrine  it  ought  not  to  claim,  and  if  it  does 
claim,  it  should  not  be  allowed,  greater  privileges  than  our  own 
citizens.  As  they  are  allowed  to  come  here  under  the  doctrine 
of  comity  they  are  entitled  to  the  same  protection  and  are  subject 
to  the  same  burdens  on  their  business  as  are  imposed  on  the  busi- 
ness of  our  own  citizens  and  no  more.  A  state  may  impose  the 
same  license  tax  on  peddlers  from  other  states  that  it  imposes  on 
its  own  citizens.  The  court  relies  to  support  its  ruling  upon 
Ilowe  Mach.  Co.  v.  Oage,  100  U.  S.  678,  25  L.  ed.  755. 

Shepherd  cfe  Busbee  and   Boone^  Merritty  <t    Bryant   for 
appellant. 
W.  A.  Guthrie  and  A.  L.  Brooks  for  appellee. 

Case  reported  in  full,  118  N.  C.  328. 


PAUL  GELPI  et  dl.. 
C.  H.  8CHENCK. 

{Deceinher  IJ^,  1896.) 

By  Louisiana  Supreme  Court. 

Importer  not  subject  to  municipal  tax. — Importers  of  goods 
who  have  sold  them  in  the  original  packages  but  have  not  col- 
lected the  proceeds  cannot  be  compelled  to  pay  a  municipal  tax 
upon  the  goods,  since  the  payment  of  the  import  duty  gives  them 
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the  right  to  dispose  of  the  goods,  as  well  as  to  bring  them  in  to 
the  state. 

Samuel  Z.  OUmore  and  W.  B.  SammervtUe  for  appellants. 
Harry  H.  HaU  for  appellee. 

Case  reported  in  fall,  48  La.  Ann.  1535. 


INTERSTATE  COMMERCE  COMMISSION 

«. 
BELLAIRE,  ZANESVILLE,  ft  CINCINNATI  RAILWAY  COMPANT. 

{January  llj  1897.) 

Bt  United  States  Circuit  Court  (S.  D.  Ohio). 

Intrastate  railroad  not  hound  to  make  report  to  Commission. — 
A  railroad  company  whose  line  is  entirely  within  the  lines  of  a 
single  state,  and  which  never  issnes  a  bill  of  lading  to  any  point 
beyond  its  own  line,  and  receives  no  freight  under  throngh  bills 
of  lading,  although  it  pays  advance  charges  when  necessary  and 
collects  its  own  charges  from  the  company  which  takes  interstate 
freight  to  its  final  destination,  is  not  within  the  Interstate  Com- 
merce Act,  and  cannot  be  compelled  to  make  the  report  required 
by  the  supplementary  act  of  August  7,  1888,  §  6. 

The  court  says :  I  have  no  doubt  that  Congress  would  have 
the  power  to  amend  the  act  so  as  to  require  them  and  other  com- 
panies occupying  like  relations  to  file  reports,  inasmuch  as  they 
all  carry  freight  destined  for  points  beyond  the  state  in  which 
the  road  is  located.  But  the  act  is  not  so  framed  as  to  include 
the  defendant  company,  and  while  it  is  a  proper  act  of  courtesy 
for  the  defendant  company  to  furnish  annual  copies  of  its  report 
to  the  state  commissioner  of  roads  and  telegraphs  it  cannot  be 
forced  to  make  such  reports.  The  provisions  of  the  supplemental 
act  is  to  be  strictly  construed  for  the  reason  that  §  6  enacts  that 
the  failure  or  refusal  to  make  report  shall  operate  as  a  forfeiture 
in  each  case  in  a  sum  of  not  less  than  $1,000  nor  more  than 
$5,000. 

Harlan  Cleveland  for  complainant. 
William  F,  Hunter  for  respondent. 

Case  reported  in  full,  77  Fed.  Rep.  942. 
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UNITED  STATES 

9. 

JOINT  TRAPPIC  ASSOCIATION. 

{May  28,  1896.) 

By  Unitkd  States  Oibouit  Coubt  (S.  D.  N.  Y.). 

Association  for  securing  proportional  rates  veUid. — A  joini 
traffic  agreement  between  railroads  providing  for  reasonable 
although  equal  or  proportional,  rates  for  each  carrier,  or  a  jus 
and  proportional  rate  for  each  carrier,  or  a  just  and  proportions 
division  of  traffic  among  the  carriers, —  is  not  a  pooling  of  thei 
traffic  or  freights,  or  a  division  of  the  net  proceeds  of  their  earning 
within  the  prohibition  of  the  Interstate  Commerce  Law,  §  5. 

United  States  cannot  enjoin  carrying  out  of  joint  traffic  agrei 
ment. — The  right  of  the  United  States  government  to  contrc 
carriers  engaged  in  interstate  and  foreign  commerce  and  in  carrj 
ing  the  mails  does  not  extend  to  the  maintenance  of  a  suit  ii 
equity  to  enjoin  railroad  companies  not  chartered  bj  the  Unite* 
States  from  making  or  carrying  out  a  joint  traffic  agreemeo 
which  does  not  violate  the  statutes  against  pooling  of  freight  o 
earnings. 

Joint  traffic  agreement  not  within  act  of  1890. — ^A  contract  hk 
tween  railroad  companies  by  which  a  joint  traffic  association  i 
made,  which  does  not  lessen  the  number  of  carriers,  their  facil 
ties,  or  raise  the  rates  except  expressly  as  they  shall  not  be  coi 
trary  to  law,  and  leaves  each  road  to  carry  on  its  own  businec 
within  tlie  lawful  limits  as  before, — ^is  not  within  the  act  of  Coi 
gress  of  1890  (26  Stat,  at  L.  209),  prohibiting  a  contract,  combini 
tion  in  tlie  form  of  trust,  or  conspiracy  in  restraint  of  trade  c 
commerce  among  the  several  states,  although  it  dispenses  wit 
soliciting  agents  or  with  the  control  of  them. 

Wallace  MacfaHane  for  plaintiff. 
James  C.  Carter ,  Edward  J.  Phelps,  and  Oeorge  F.  EdtMmc 

for  defendant. 

Case  reported  in  full,  76  Fed.  Rep.  895. 
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8T.  LOUIS  80XJTHWB8TBRN  RAILWAY  COMPANY  OF  TJBXA8 

«. 
O.  B.  GARDBN  M  ol. 

{February  19 j  1896.) 

Bt  Texas  Coubt  ov  Oivil  Appxals. 

State  cannot  fix  penaKy  far  delay  qf  deiivery  qf/reighi. — A 
state  statute  fixing  a  penalty  for  detention  and  delay  of  delivery 
of  freight  which  is  inconsistent  with  the  provisions  of  the  Inter- 
state Commerce  Act  is  void  as  to  interstate  shipments. 

McDowMj  Miller^  db  Rawkins,  dark  db  JBoUnfer^  and  Sam. 
H.  West  for  appellant. 

No  appearance  for  appellees. 

Case  reported  in  full,  84  8.  W.  145. 


DAVIS  41  oL, 

«. 

TEXAS  ft  PACIFIC  RAILWAY  OOMPAHT; 

{February  i,  1896.) 

Bt  Tbxas  Coubt  of  Civil  Appxals. 

Act  of  Congrese  forbidding  exportation  qf  dieeaeed  cattle  ii 
appliccMe  only  to  interaUUe  shipments. — ^The  act  of  Congress  of 
May  29,  1894,  forbidding  the  exportation  of  diseased  cattle,  was 
not  intended  to  interfere  with  shipments  of  cattle  from  one  point 
to  another  wholly  within  a  state,  bnt  applies  only  to  interstate 
shipments. 

Earnest  <&  Shepherd  for  appellants. 
Smallwood  tfe  Smith  for  appellee. 

Case  reported  in  full,  12  Tex.  Civ.  App.  427. 


JOHN  J.  DILLON 

t, 

ERI£  RAILROAD  COMPANY. 


{January  y  1897.) 

By  New  York  Supreme  Court,  Appellate  Term. 

Transportation  between  points  in  same  state  not  interstate 
cohtmerce, — Transportation  from  one  point  to  another    in  the 


same  state  with  incidental  passage  tliroii;»li  territory  of  an  adjoin- 
ing state  is  not  interstate  commerce  subject  to  the  regulation  of 
Congreea. 

Statute  limiting  mileage  rates  not  applicable  to  interstate 
mcrce. — The  power  of  Congress  over  commerce  is  not  infrinj 
by  a  statute  requiring  every  railroad  corporation  operating  a  rail- 
road "  in  this  state  "  under  tlie  circumstances  therein  enumerated 
to  issue  mileage  liooks  at  a  cost  not  to  exceed  3  cents  per  mile,  aa 
its  provisions  are  applicable  only  to  transportation  between  ixjiiita 
both  within  the  state,  and  not  part  of  a  through  passage  to  or 
from  a  point  in  anotlier  state. 

That  coupons  in  a  mil^a^e  booh  were  to  be  rixed  for  travel 
without  t/ie  state  does  not  Justify  its  refusal. — That  the  plaJntiS'i 
purpose  in  applying  for  a  mileage  book  was  to  tender  coupinis  in 
exchange  for  a  ticket  enabling  him  to  travel  from  a  point  within 
to  a  point  without  the  state  does  not  affect  his  right  to  recover 
the  penalty  prescribed  by  N.  Y.  Laws  1896,  chap.  835,  for  the 
refusal  of  a  railroad  company  to  issue  to  him  a  mileage  book, 
althoDgh  the  company  after  issuing  the  book  might  properly 
refuse  to  accept  the  coupons  in  exchange  for  such  ticket. 

Stetson,  Tracy,  Jennings,  S  Russell  for  appellant 

Zevi  S.  Tenney  for  respondent 

Case  reported  in  fuU,  19  Misc.  116, 


AUGUSTA  SOUTHERN  RAILROAD  COMPANY 


WRI0HT8VILLE  &  TENNILLE  RAILROAD  COMPANY 
{April  18,  1896.) 
Bs  UsiTKD  States  Circuit  Coubt  (S.  D.  Ga.) 

Local  rats  not  reasonable  on  tlirough  freight. — The  full  lo< 
rate  permitted  by  the  state  law  is  not  necessarily,  in  the  absence 
of  a  contract  between  railroads  for  through  shipment,  a  just  or 
reasonable  rate  on  freight  plainly  not  local  or  through  freight 

Road  for  uear  ding  through  freight  engaged  in  interstate  com- 
merce.— A  railroad  engaged  in  forwarding  merchandise  in  the 
course  of  commerce  between  states  is  subject  to  the  operations  fi 
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the  Interstate  Commerce  Act,  although  it  is  wholly  within  one 
state. 

Court  may  vnhihit  wnreaaonable  cJuirgea. — Although  the  eonrt 
cannot  compel  a  raiboad  company  to  enter  into  a  contract  for 
through  Bhipments  with  another  company  under  the  Interstate 
Commerce  Act,  it  may  compel  it  to  receive  and  forward  the 
freights  tendered  at  its  terminus  by  the  latter  company,  and 
inhibit  it  from  charging  for  such  service  rates  so  unreasonable  as 
to  prohibit  the  shipment  of  interstate  freight  by  the  road  of  the 
latter  and  as  to  compel  all  such  freight  to  be  shipped  over  the 
road  in  whose  favor  a  discrimination  is  made. 

Local  rates  an  through  freight  not  jvsUfied. — The  exaction  of 
local  rates  for  freight  not  local  is  not  justified  where  the  services 
belonging  to  local  rates  are  not  offered,  and  such  exaction  is  made 
for  the  purpose  of  diverting  traffic  or  stifling  a  competitor. 

Discrimination  in  favor  of  large  customer  not  enUhorieed.^^ 
The  Interstate  Commerce  Law  does  not  authorize  discrimination 
in  favor  of  a  larger  road  or  better  customer. 

Increase  of  rafss  unlawful. — ^The  exaction  of  $2.76  a  ton  on 
freight  tendered  by  a  connecting  road,  for  which  $2.40  was  for- 
merly charged,  and  is  still  charged,  another  connecting  road  for 
precisely  similar  services,  will  be  held  an  unreasonable  and  un- 
lawful discrimination. 

Leonard  Phinizy  for  plaintifiE. 
A.  F.  Daley  for  respondent 

Case  reported  in  full,  74  Fed.  Rep.  522. 


KSATINO  IMPLEMENT  ft  MACHINB  CX)MPANT 

«. 
rAVORITB  CARRIAGE  COMPAKT  et  mL 

{March  W,  1896.) 

By  Tbxas  Coubt  of  Civil  Appeals. 

Prohibition  of  suit  hy  foreign  corporation  not  ajppl%eM$  t^ 
interstate  business. — A  statute  prohibiting  foreign  corporations 
transacting  or  soliciting  business,  or  which  have  established  an 
office  within  the  state,  from  maintaining  an  action  on  any  demand 
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in  any  of  the  courts  thereof,  does  not  apply  to  such  corporationa 
while  engaged  in  interstate  commerce. 

T.  Z.  Nugent  and  John  ^Y.  Wray  for  appellant. 
Humphreys  dk  McLean  for  appellees. 

Case  reported  in  full,  12  Tex.  Civ.  App.  666. 


JOHN  B.  ROSELLB 

JOHN  McAULIPPB. 
{May  ^6y  1896.) 

By  Missoubi  Supreme  Court. 

Sale  of  lottery  ti-ck^ts  not  ^protected  hy  interstate  commerce. — 
A  ticket  in  a  lottery  authorized  at  the  place  of  issue  is  not  within 
the  protection  of  the  interstate  commerce  clause  of  the  Federal 
Constitution, —  especially  in  view  of  the  legislation  of  Congress 
touching  lotteries ;  and  an  agreement  between  the  holders  of 
different  tickets  to  share  the  price  that  the  ticket  of  any  member 
might  draw  is  to  be  tested  by  the  law  of  the  state  in  which  the 
agreement  is  made,  and  not  by  the  laws  of  the  state  where  the 
lottery  is  located. 

Hale  cfe  So7i  and  J.  W.  Sebree  for  appellant. 
Morton  Jour  dan  for  respondent. 

Case  reported  m  full,  35  S.  W.  1136. 


STATE,  et  rel,  M.  F.  8ELU0BB, 

«. 
O'CONNOR. 

{June  16j  1896.) 
By  North  Dakota  Supreme  Court. 

Ta>x  on  sale  of  goods  by  samjph  unlawful. — A  statute  impoang 
a  tax  upon  persons  traveling  from  place  to  place  engaged  in  sell- 
ing goods  by  sample  is  an  unlawful  interference  with  commerce 
so  far  as  it  applies  to  persons  taking  orders  for  goods  to  be 
shipped  from  other  states ;  and  if  it  fails  in  regard  to  them  it  will 
not  be  upheld  at  all,  since  it  cannot  be  assumed  that  the  legisla- 
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tore  wonld  have  discriminated  against  the  bmiiieit  interefti  of 
the  state  in  favor  of  those  of  other  states. 

Bangs  db  Fish  for  petitioner. 
J.  F.  Philbrick  for  defendant. 

Case  reported  in  foil,  67  N.  W.  824. 


WS8TBRN  UNION  TBLEQRAPH  OOMPANT 

«. 
LOUISA  LARK. 

{June  10 J 1895.) 

Bt  Oeoroia  Svpremb  Coubt. 

State  may  vnypoee  penalty  for  failure  to  dAwer  tdegram, — 
One  to  whom- a  telegram  is  addressed  may  recover  the  penalty 
provided  by  a  state  statute  for  failure  to  promptly  deliver  it| 
althongh  it  was  transmitted  from  another  state,  since  the  failnre 
to  deliver  occnrs  after  it  has  reached  the  state  and  come  within 
its  police  power. 

Orovatt  dk  Whitfield  and  Sarrieon  dk  Peeplea  for  plainiifl  in 
error. 
2>.  C.  McLennan  for  defendant  in  error. 

Case  reported  in  fnll,  23  S.  E.  118. 


WILLIAM  M.  DAVIS 

V, 

CHICAGO.  MILWAUKEE,  A  ST.  PAUL  RAILWAY  COMPAHT. 

{AprU  H,  1896.) 

By  Wisconsin  Supreme  Court. 

Common  law  determines  the  validity  of  interstate  earriage 
contract. — The  validity  of  a  contract  for  interstate  transportation 
will  be  determined  in  accordance  with  tlie  principles  of  the  com- 
mon law  in  the  absence  of  any  legislation  to  tlie  contrarj  bj 
Congress  under  its  power  to  regnlate  commerce. 

Burton  Hanson  and  George  W.  Bird  for  appellant 
P.  II,  Fay  for  respondent 

Case  reported  in  full,  93  Wis.  470,  88  L.  R.  A.  654. 
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FBOPLR 
J08BPH  R  BA.WTXR. 

{Stptember  S6,  J  896.) 

Bt  Miohigav  SuPBBiaB  OOUKT. 

JSesidmU  MUing  goads  subjeet  to  license  took — ^A  resident  of  a 
state  traveling  from  hoose  to  honse  selling  mgs  from  a  general 
stock  kept  in  the  state  and  not  in  the  originid  packages  is  not 
engaged  in  interstate  commerce  so  as  not  to  be  sabjeet  to  a 
municipal  ordinance  requiring  a  license  feew 

I^rank  A.  Raech  for  the  People. 
2>.  F.  OUdden  for  defendant 

Oase  reported  in  fall,  106  Mich.  428. 


COPTY  OF  HmrnNGTOS 

s. 

HARRY  R  MAHAN. 

{December  18,  J 896.) 

Bt  Indiana  Supbemb  Coctbt. 

Distribution  of  hooks  ordered  from  another  state  cannot  he 
prohibited, — Books  pnblished  in  another  state  and  sold  by  can- 
vassing agents  and  then  sent  by  the  publisher  to  a  traveling 
agent  for  distribution  are  interstate  commerce  so  that  the  travel- 
ing distributor  cannot  be  subjected  to  a  license  tax  by  a  munici- 
pality in  which  he  is  at  work. 

Kenner  db  Lesh  for  appellant. 
Elmer  E.  Stevenson  for  appellee. 

Oase  reported  in  full,  142  Ind.  695. 


DANVILLE 

V. 

LIEBERMAN. 


{July  6,  1896.) 

By  Pennsylvania  Coubt  of  Common  Pleas,  Montoitb  County. 
Borough  cannot  tax  nonresident  merchant — A  borough  or- 
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iinance  which  imposes  a  tax  on  a  nonresident  merchant  doing  a 
transient  retail  business  in  the  state  cannot  be  enforced. 

R.  Scott  Ammerman  for  plaintiff. 
WtUtam  Kase  West  for  defendant. 

CSase  reported  in  full,  4  Pa.  Dist.  R  475. 


VON  STBUBEN 

CENTRAL  RAILROAD  COMPANY  OF  NSW  JBRSST. 

{Ja/nuary  19j  1896.) 

Bt  Pxnnbtlyakia  Coctbt  of  Oommon  Plbas,    Nobthampton 
County. 

Foreign  lessee  df  railroad  subject  to  State  pclioe  power. — ^The 
interstate  commerce  clause  of  the  United  States  Oonstitntion 
does  not  prevent  a  foreign  corporation  which  leases  a  railroad 
within  the  state  from  being  subject  to  the  police  power  of  the 
state  so  that  it  may  be  held  liable  for  damages  caused  by  fire  set 
out  by  not  having  the  required  spark  arresters. 

W.  S.  Kvrhpatricky  M.  Kirkpatridkj  and  O*  S.  Myers  for 
plaintiff. 
K  J.  Fox  and  J.  W.  Fox  for  defendant 

Case  reported  in  full,  4  Pa.  Dist.  B.  153w 


A.  L.  HALBT 

9. 

8TAT£  OF  NEBRASKA. 
{Nooember  8,  189J^) 

By  Nebraska  Sitpbbme  Coubt. 

Box  containing  smaller  packages  the  original  package. — 
Where  bottles  of  intoxicating  liquor  are  wrapped  separately  in 
papers  and  sealed  and  the  packages  thus  made  packed  for  ship- 
ment in  a  box,  the  box  and  not  the  sealed  packages  is  the  origi- 
nal package,  so  that  the  opening  of  the  box  and  sale  of  the 
packages  would  be  a  violation  of  the  state  liquor  law. 
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W.  S.  Marian  for  plaintifE  in  error. 

George  H.  Hastings^  Attorney  General,  for  defendant  in  error. 

Case  reported  in  full,  42  Neb.  556. 
HOUSTON  ft  TEXAS  CBNTRAL  RAILWAY  COEPANT  €t  al„  AppU., 

9. 

H.  G.  WILLIAMS. 
{May  SO,  1896.) 
By  Texas  Coubt  of  Oiyil  Appeals. 

Shipmeiit  on  through  rcUe  mterstate. — ^A  shipment  of  live 
stock  on  a  through  rate  from  one  state  to  another  is  interstate, 
notwithstanding  the  limitation  of  the  liability  of  the  several  car- 
riers to  their  own  lines. 

O.  T.  HoU  and  Baker,  Botts,  Baker,  dk  Zovett  for  appellants. 
Hutcheson,  CampheU,  dk  Sears  for  appellee. 

Case  reported  m  full,  31  S.  W.  566. 


HOUSTON  A  TEXAS  CENTRAL  RAILROAD  COMPANY.  Appi., 

V. 

W.  O.  DAVIS. 
{Jtme  5,  1895.) 
By  Texas  Court  of  Civil  Appeals. 

Shipment  under  through  hill  of  lading  between  points  in  same 
state  not  interstate. — A  shipment  of  property  under  a  tlirough 
bill  of  lading  from  a  point  in  one  state  to  a  point  in  another  state 
is  not  an  interstate  shipment  where  the  contract  obli^i^ates  the 
initial  carrier  to  carry  only  to  a  point  on  its  own  road  within  the 
same  state  and  no  through  rate  for  transportation  is  lixcd. 

O,  T,  Holt  for  appellant. 

R.  H,  Ward  and  R,  E.  Crawford  for  appellee. 

Case  reported  in  full,  11  Tex.  Civ.  App.  24. 


GULF.  COLORADO,  ft  SANTA  Ffi  RAILWAY  COMPANY.  Plff.  in  Brr.^ 

V. 

J.  L.  GRAY  et  oL 

{Noveinher  19,  189^.) 

By  Texas  Supreme  Court. 

State  statute  requiring  care  of  live  stock  not  applicahlc  to  in- 
teratate shiptnents, — The  Texas  statute  reqnirinir   the   carrier  \** 
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feed  and  water  live  stock  daring  the  time  of  conveyance,  and 
until  tlie  same  is  delivered  to  the  consignee^  does  not  apply  to 
•hipnients  made  from  that  state  into  others. 

J.  W,  Terry  and  Charles  K.  Lee  for  plaintiff  in  error. 
A.  M.  Monteith  for  defendants  in  error. 

Csae  reported  in  fall,  87  Tex.  812. 


WESTERN  UNION  TELEORAPH  COlfPANT,  PEf.  la  At.. 

9. 

GEORGE  M.  BRIGHT. 
(September  IS,  1894.) 

Bt  YiBonnA  Supbemb  Ooubt  of  Appeals. 

Begvlatian  of  delivery  of  telegrams  iHtUd. — ^A  state  statute 
providing  a  penalty  for  failure  to  promptly  deliver  a  telegram  is 
not,  even  when  applied  to  messages  transmitted  from  another 
state,  repugnant  to  the  commerce  clause  of  the  United  States 
Constitution. 

Robert  Stiles  for  plaintiff  in  error. 
Anderson  <b  Hdirston  for  defendant  in  error. 

Case  reported  in  full,  90  Ya.  778. 


SARAH  LUXTON 

«. 

NORTH  RIVER  BRIDGE  COMPANY. 

{May  14,  1894.) 

By  Hotted  States  Supreme  Coubt. 

Congress  m^y  authorize  oonstrtiction  of  Mdges. — Congress 
may,  directly  or  through  a  corporation  created  for  that  object, 
construct  bridges  for  the  accommodation  of  interstate  conmierce 
by  land. 

Gilbert  Collins  for  plaintiff  in  error. 
Joseph  D.  Bedle  for  defendant  in  error. 

Case  reported  in  full,  153  U.  S.  525,  38  L.  ed.  808. 
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GALVESTON,  HARRISBURG,  &  SAN  ANTONIO   RAILWAY  COM- 
PANY. Appl,, 

V, 

R.  C.  HERRING. 
(May  9S7,  1896.) 

By  Texas  Court  of  Civil  Appeals. 

Contract  limiting  time  within  which  suit  can  he  hrough 
invalid. — The  provision  of  the  Texas  statute  of  March  4,  1891 
that  no  contract  limiting  the  period  in  which  to  sue  to  a  shorte 
time  than  two  years  shall  be  valid,  is  not  an  attempt  to  regulat 
interstate  commerce  when  applied  to  an  interstate  shipmen 
under  a  contract  requiring  suit  to  be  instituted  within  forty  da]i 
after  the  cause  of  action  accrued. 

Bakery  BottSj  Baker,  dk  Lovetty  and  Olarky  SummerUnj  i 
Fuller  for  appellant. 
No  appearance  for  appellee. 

Case  reported  in  full,  36  S.  W.  129. 


INTERSTATE  COMMERCE  COMMISSION 

SOUTHERN  PACIFIC  COMPANY  et  aL 
{May  ISy  1896.) 

By  United  States  Circuit  Court  (Dist.  Colo.) 

Court  has  jurisdiction  to  enforce  order  against  resident  c 
another  district. — ^A  United  States  circuit  court  has  jnrisdictio 
of  a  bill  by  the  Interstate  Commerce  Commission  to  enforce  it 
order  against  a  railroad  company  which  has  its  principal  office  i 
another  district,  where  such  company  in  connection  with  othe 
companies  operates  all  their  roads  under  a  common  managemen 
or  arrangement  in  making  the  interdicted  rates,  although  sue 
company  by  itself  has  been  guilty  of  no  violation  of  the  order  i 
the  district. 

The  court  says  the  order  of  the  Commission  relates  to  charge 
for  transportation  between  Pueblo,  Colorado,  and  San  Francises 
California,  as  to  which  it  is  averred  that  the  respondent  roads  ai 
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^rnider  a  eommon  control,  management^  or  arrangement  for  a 
eontinnons  carriage  or  shipment"  between  the  points.  The 
ftatute  provides  that  a  petition  of  this  kind  shall  be  filed  in  the 
district  in  which  the  common  carrier  complained  of  has  its  prin- 
cipal office  or  in  which  the  violation  or  disobedience  of  the  order 
or  requirement  shall  happen.  This  is  the  district  in  which  the 
violation  or  disobedience  of  the  order  has  happened.  The  fact 
appears  to  be  that  the  Southern  Pacific  Company  has  lines  in 
California  and  in  some  of  the  States  and  territories  between 
California  and  Colorado  which  connect  with  lines  of  the  other 
respondents  extending  into  and  through  the  State  of  Colorado 
and  to  the  city  of  Pueblo.  If  all  these  roads  are  operated  under 
a  common  control,  management,  or  arrangement  in  making  the 
rates  interdicted  by  the  Interstate  Commerce  Commission,  the 
act  of  one  in  this  district  is  the  act  of  all,  and  the  violation  or 
disobedience  of  the  order  by  all  the  roads  may  be  said  to  take 
place  in  this  district. 

H.  V.  Johnson  for  complainant. 
WclooU  dk  Vaile,  Chwrlea  E.  Qcui,  and  H.  T.  Bogen  tust 

defendants. 

Case  reported  in  full,  74  Fed.  Rep.  49. 


NORFOLK  &  WESTERN  RAILROAD  COMPANY 

«. 
COMMONWEALTH  OP  VIRGINIA. 

{June  11,  1896.) 

By  Virginia  Supreme  Court  of  Appbaxs. 

Train  of  empty  cars  not  engaged  in  interstate  oom/metoe. — ^A 
train  composed  of  empty  coal  cars,  although  destined  for  a  point 
in  another  State  to  procure  a  load,  is  not  engaged  in  transporting 
articles  of  interstate  commerce  so  as  to  be  beyond  the  control  of 
State  laws. 

Prohibition  of  running  trains  on  Sunday  valid. — State  laws 
prohibiting  the  running  of  railway  trains  on  Sunday,  if  enacted 
in  good  faith  for  the  preservation  and  protection  of  the  health 
and  morals  of  the  people  and  without  discrimination  against  inter- 
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state  or  foreign  commerce,  are  not  in  conflict  with  the  Constita* 
tion  of  the  United  States. 

The  court  says,  it  cannot  be  doubted  that  such  laws  are  police 
regulations  of  the  greatest  utility  for  the  physical  and  moral  well- 
bein^  of  society.  Neither  is  there  any  question  that  the  statute 
was  enacted  in  good  faith  for  the  preservation  and  protection  of 
the  health  and  morals  of  the  people  of  the  State  and  without  any 
discrimination  whatever  against  interstate  or  foreign  commerce, 
and  that  its  only  effect  upon  such  commerce  would  be  to  delay  it 
a  few  hours  in  its  journey  from  the  point  of  shipment  to  its 
destination. 

Thomaa  J,  KirJq^atrick^  William  H.  llcmn^  and  F.  8.  Kirh 
patrick  for  plaintiff  in  error. 

R.  Taylor  ScoUy  Attorney  Gleneral,  for  defendant  in  error. 

Case  reported  in  full,  34  L.  R.  A.  105. 


PRB8C0TT  A  ARIZONA  CENTRAL  RAILROAD  COMPANT 

V. 

ATCHISON,  TOPSEA,  A  SANTA  Ft  RAILROAD  COMPANY  ei  mL 

{January  8,  1896.) 

By  United  States  CiRCurr  Court  (S.  D.  N.  T.). 

Agreements  for  interchange  of  through  freight  to  the  exdu- 
sion  of  a  rival  road  not  illegal. — It  is  not  within  the  prohibition 
of  the  act  of  July  2,  1890,  against  contracts  in  restraint  of  trade 
for  several  railroad  companies  to  enter  into  a  contract  for  the 
interchange  of  through  freight  among  themselves  to  the  exclusion 
of  rival  roads,  since  such  action  was  not  illegal  at  common  law 
and  is  not  forbidden  by  the  Interstate  Commerce  Act,  and  tlie 
act  of  1890  is  directed  solely  against  contracts  which  would  have 
been  unlawful  before  its  passage. 

C.  N,  Sterry  for  motion  to  dismiss. 
Deloa  Mc  Curdy ^  contra. 

Case  reported  in  full,  73  Fed.  Rep.  43S. 
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JULIUS  LOWBNSTEIN 
JOHN  GARY  BYANS  H  «L 

{Oetcber  9, 1896.) 

Bt  TTvitbd  States  CiBourr  Coubt  (Dierr.  8.  0.). 

United  States  act  against  monopoUee  not  oppUedNe  to  aet$  tff 
a  State. — ^A  State  statote  for  the  purpose  of  monopolusing  to  the 
State  the  business  of  selling  intoxicating  liquors  is  not  within  the 
prohibition  of  the  United  States  act  of  July  2, 1890,  forbidding 
every  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce  among  the  several 
states  or  with  foreign  nations. 

The  court  says :  By  this  act  the  State  makes  no  contraet,  enters 
into  no  combination  or  conspiracy.  She  declares  and  asserts  in 
herself  the  monopoly  in  the  purchase  and  sale  of  liquors.  The 
section  of  tlie  act  of  1890  gives  a  right  of  action  for  any  injury 
by  any  other  person  or  corporation.  The  State  is  not  a  corpora- 
tion. Kor  can  it  be  said  that  the  State  is  a  person  in  the  sense 
of  this  act  Even  were  this  the  case,  as  the  monopoly  now  ochu- 
plained  of  is  that  of  the  State  no  relief  can  be  had  without 
making  the  State  a  party  and  this  destroys  thei  jurisdiction  of 
tliis  court. 

Murphy  J  Farrovo^  <6  Zegare  for  plaintifiE. 
William  A.  Barber ^  Attorney  General,  and  O.  P.  Tawneend 
for  defendants. 

Case  reported  in  full,  69  Fed.  Bep.  908w 


JAMBS  DONALD 

V. 

J.  M.  SCOTT  0t  mL 
{May  8,  1896.) 

Bt  ITNrrBD  States  Cisoun  Coubt  (Dist.  S.  0.\ 

Citizen  cannot  he  prevented  from  importing  liquor  for  hU  own 
use. — A  State  statute  which  forbids  a  citizen  to  purchase  in  other 
States  and  import  for  his  own  use  alcoholic  liquors,  the  products 
of  other  States,  discriminates  against  such  products  in  a  way 
Appz.  4 
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which  cannot  be  permitted  under  the  gnise  of  the  police  power. 
And  if  the  act  further  permits  the  chief  dispenser  of  liquor 
witliin  a  State  to  purchase  in  other  States  alcoholic  liquors  and 
to  import  them  into  the  State  for  the  purpose  of  selling  them  for 
use  and  consumption,  at  retail,  within  the  State,  and  forbids  all 
other  persons  from  so  purchasing  and  importing  for  their  individ- 
ual use  and  consumption,  it  unlawfully  discriminates  against  all 
other  citizens. 

Bryan  dk  Bryan  for  complainant. 

William  A.  Barber^  Attorney  General,  of  South  Carolina,  and 
O.  P,  Townsend  for  defendants. 
Case  reported  in  full,  67  Fed.  Rep.  854.     See  2^aopo8t,  IvL 


LOUISVILLE  <&  NASHVILLE  RAILROAD  COMPANY,  AppL, 

V. 

COMMONWEALTH  OP  KENTUCKY. 
(June  13,  1895.) 

By  Kentucky  Court  of  Appeals. 

State  may  prevent  consolidation  of  competing  railroads. — ^A 
provision  of  a  State  Constitution  that  no  railroad  shall  consolidate 
its  capital  stock,  franchises,  or  property,  or  pool  its  earnings  in 
whole  or  in  part,  with  any  other  railroad  owning  a  parallel  or 
competing  line,  or  acquire  by  purchase,  lease,  or  otherwise  any 
parallel  or  competing  line,  or  operate  the  same,  is  not  in  conflict 
with  the  power  of  Congress  to  regulate  interstate  commerce. 

Helm  dk  Bruce  and  Bullitt  dk  Shields  for  appellant 
William  J.  Ilendricky  Humphrey  cfe  Davie,  and  Frank  Par^ 
sons  for  appellee. 

Case  reported  in  full,  97  Ky .  675.     See  also  post,  IviL 


INTERSTATE  COMMERCE  COMMISSION 

f> 
CINCINNATI,  NEW  ORLEANS.  &  TEXAS  PACIFIC  RAILWAY  COM- 
PANY «<  a/. 

{October  8,  1896.) 

Uy  Tnitkp  States  CiRccrr  Court  (S.  D.  Ohio). 

( V'*t"i<Vy<\>ri  K\innotyix  maocimum  rates. — The  Interstate  Com- 
uierv*o  Commis^<ion  has  no  power  to  prescribe  maximum  rates  ta 
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be  charged  by  the  carrier,  but  the  Act  to  Regulate  Cominerco 
leaves  common  carriers  free  to  fix  their  own  charges,  subject  to 
the  leading  proliibitions  that  they  shall  not  be  unjust  or  unreason- 
able and  shall  not  unjustly  discriminate. 

Harlan  Cleveland^  L.  A.  Shaver^  and  Q&orge  F,  Edimmds 
for  complainant. 

Edward  Baxter^  Harmon^  GoUion^  Qoldsmithy  cfe  Hoadhjj 
Oeorge  P.  Harrison^  East  <&  Fogg^  J.  D.  DeBoWy  Dorsey^  Brew- 
ster,  cfe  Howellj  W.  H.  Henderson^  Leigh  R.  WattSj  and  Zawton 
cfe  Cunningham  for  respondents. 

Case  reported  in  full,  76  Fed.  Rep.  183.    See  also  jMU^  \r. 


STATE  OF  LOUISIANA  $t  aL 

«. 
LAGARDE  et  aL 

{March  2,  189^) 

By  United  States  Circuit  Coubt  (E.  D.  La.). 

Tax  on  sale  of  fertilizers  manufactured  in  (mother  iUUe 
illegal. — The  provisions  of  a  State  statute  requiring  payment  of 
a  tax  by  persons  engaged  in  the  sale  of  fertilizers  cannot  be  made 
to  apply  to  agents  of  manufacturers  in  another  State  who  merely 
solicit  orders  and  do  not  manufacture,  pack,  ship,  handle,  or  even 
see  the  fertilizers. 

The  court  says:  Even  if  the  act  could  be  construed  as  an  in- 
spection law,  or  as  an  exercise  of  the  police  power  of  the  State, 
the  complainants'  business  could  not  be  affected  by  it,  as  com- 
plainants do  not  deal  with,  nor  handle,  nor  bring  to  the  State 
fertilizers;  and,  even  if  the  complainants  were  to  import  into  the 
State  originals  packages  of  fertilizers,  and  the  act  could  be  prop- 
erly construed  as  an  inspection  law,  within  and  under  the  police 
power  of  the  State,  still  the  interference  with  complainants'  busi- 
ness would  be  in  violation  of  the  commerce  clause  of  the  United 
States  Constitution. 

J/.   J,   Cnnuinghani^  Attorney  General,  Lionel  Adatns,  and 
Lazarus^  Moore^  ik  Luce  for  the  State. 
J.  P.  Blah'  for  defendants. 

Case  reporrrd  in  full,  ()()  Fed.  Rep.  186. 
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A  FdrU  J.  £.  v.  JERVE  Y  et  at 
{March  le,  1896.) 

By  UNmBD  States  Cibouit  C!oubt  (Dist.  S.  0.\ 

State  act  forbidding  importation  of  liquor  void. — A  State 
statute  forbidding  the  importation  of  intoxicating  liqnor  from 
another  State  and  providing  for  the  arrest  of  persons  who  violate 
its  provisions  is  in  conflict  with  a  power  of  Congress  to  regulate 
commerce  and  is  not  within  the  exceptions  of  the  Wilson  bill, 
since  that  act  only  permits  State  regulation  of  the  liquor  after  it 
has  arrived  within  the  State. 

The  court  was  pressed  to  stay  its  hand  in  deference  to  the  State 
court  and  permit  the  matter  to  be  delayed  on  the  way.  But  it 
IB  said,  the  question  involved  affects  the  commerce  of  every  port 
in  the  State.  Delay  would  work  irreparable  mischief.  Let  the 
channels  of  trade  become  once  diverted,  and  it  would  take  the 
life  of  a  generation  to  restore  them.  If  it  be  accepted  that  the 
master  and  crew  of  any  vessel  arriving  at  any  port  in  South  Caro- 
lina may  be  arrested  and  imprisoned  simply  for  carrying  goods  in 
the  course  of  foreign  or  interstate  commerce,  and  while  engaged 
in  such  transportation,  and  that  they  would  have  no  protection, 
no  vessel  would  venture  to  touch  at  any  of  them.  It  is  for  the 
interest  of  all  citizens  of  the  State  tliat  the  question  be  settled  and 
the  constitutionality  of  all  parts  of  the  statute  be  ascertained  and 
that  speedily.  But  were  this  matter  to  be  remanded  to  the  trial 
justice  who  issued  the  warrant,  and  the  cause  take  its  slow  course 
through  that  tribunal,  then  on  appeal  to  the  circuit  court,  then  to 
the  State  court,  then  to  the  supreme  court  of  the  State,  and  by 
writ  of  error  to  the  Supreme  Court  of  the  United  States,  years 
might  intervene  before  a  final  decision  could  be  reached.  The  cause 
can  go  up  from  this  court  direct  to  the  Supreme  Court  of  the 
United  States  and  the  prisoners  be  discharged  from  custody. 

Brycm  (&  Bryan  for  petitioners. 

C.  P.  Townsend  and  W.  Gibhea  Whaley  for  respondenti 

Case  reported  in  full,  66  Fed.  Eep.  957. 
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J.  B.  V-  JSRVXT 

1. 

THB  CAROLINA  ^ol 

(UoTok  16, 1896.) 
By  United  States  Distriot  Coubt  (R  D.  S.  0.). 

Vessd  cannot  he  seized  for  importing  liquor. — ^A  Btatate  pn^ 
▼iding  that  any  conveyance  transporting  liqaors  at  night,  other 
than  r^nlar  passenger  or  freight  steamers  and  ndhroad  ears,  shall 
be  liable  to  seizure  and  confiscation,  cannot  be  enforced  against  a 
•mall  schooner  which  entered  a  port  during  the  night  laden  with 
liquor,  since  it  is  an  interference  with  commerce  at  well  at  unlaw- 
ful discrimination  in  favor  of  freight  steamers. 

J.  P.  K.  Bryan  for  libellant 

W.  A.  Barber^  Attorney  General,  O.  P.  Tawneend,  and  W. 

Oitlbes  Whaley  for  defendant  Holley. 

Case  reported  in  full,  66  Fed.  Bep.  1018. 


MINNBAPOLIB,  8T.  PAUL,  ft  SAULT  8T&  KABDI  RAILWAY 

COMPANY 

«. 

SAMUEL  G.  MILKER  elai 

(July  S9,  1893.) 

By  UNmcD  States  CiRourr  Court  (W.  D.  Mich.). 

State  may  detain  immigrants  for  quarantine  purposes. — State 
health  oilicers  will  not  be  enjoined  from  detaining  immigrant 
passengers  at  the  State  lines  for  the  purpose  of  inspection  and 
quarantine,  although  they  are  journeying  on  a  through  route 
which  runs  between  States  and  into  a  foreign  country  and  althongh 
passengers  from  noninfected  countries  and  localities  are  thns 
detained  and  they  have  been  passed  by  the  United  States  officials. 

This  ruling  is  placed  upon  the  authority  of  decisions  of  the 
Supreme  Court  of  the  United  States  and  upon  the  fact  that  the 
quarantine  act  of  Congress  of  February  15, 1893,  expressly  recog* 
nizes  the  validity  of  State  laws. 
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E,  C.  Cha/pva  and  John  D.  Cardey  for  j 
A,  A.  EUis  for  defendants. 

Case  reported  in  full,  67  Fed.  Rep.  276. 


m  CHARGE  TO  GRAND  JURY. 

(February  16,  1895.) 

By  District  Coubt  (N.  D.  Cal.). 

Railroad  passes  unlawful. — A  railroad  official  who  grants  a 
pass  as  a  matter  of  personal  favor  and  friendship,  to  be  used  in 
an  interstate  journey  by  one  who  is  not  within  the  exceptions  of 
the  Interstate  Commerce  Act,  is  guilty  of  a  violation  of  the  pro- 
visions of  that  act  against  unjust  discrimination. 

Case  reported  in  full,  66  Fed.  Bep.  146. 


NATIONAL  DISTILLING  COMPANT,  App^ 

9, 

CREAM  CITY  IMPORTING  COMPANY,  Be^t 
{November  7,  i5SJ.) 

By  Wisconsin  Supreme  Coubt. 

Transactions  between  citizens  of  the  sarnie  State  are  not  within 
act  of  July  2y  1890, — Where  both  vendor  and  vendee  in  a  sale  of 
goods  by  a  member  of  a  trust  formed  for  the  purpose  of  acquir- 
ing complete  control  and  monopoly  of  the  trade  in  goods  of  that 
class,  to  one  who  contracted  for  a  rebate  in  case  all  his  purchases 
of  goods  of  that  class  were  made  from  the  trust,  are  corporations 
of  the  State  in  which  the  sale  is  made,  it  is  not  a  transaction  of  in* 
terstate  commerce  within  the  act  of  Congress  of  July  2, 1890. 

Geonjc  E,  Sutherland  for  appellant. 
C.  W.  Brigijs  for  respondent. 

Case  reported  in  full,  86  Wis.  352. 


APPENDIX. 

•INTERSTATE  COMMERCE  COMMI88IOH, 

OINOmNATI.  NEW  ORLEANS,  A  TEXAS  PAGDIO  RAILWAY 

COMPANY. 

{Hay  «^  1897.) 

Br  United  States  Supbemb  Coubt. 

Interstate  Cinnmerce  Commisaum  cannot  prescnhe  rates, — In- 
corporating into  the  Interstate  Commerce  Act  the  common-law 
obligation  resting  npon  a  carrier  to  make  all  its  charges  reason- 
able and  just,  and  directing  the  Commission  to  execute  and  enforce 
the  provisions  of  the  act,  do  not  bj  implication  carry  to  the  Com- 
mission or  invest  it  with  power  to  exercise  the  legislative  func- 
tion of  prescribing  rates  which  shall  control  in  the  fature.  The 
Interstate  Commerce  Commission  has  no  power  to  prescribe  a 
tariff  of  rates  which  shall  control  in  the  future  and  therefore  can- 
not invoke  a  judgment  in  mandamus  from  the  courts  to  enforce 
any  such  tariff  by  it  prescribed. 

Duties  of  Commission  stated. — The  important  duties  of  the 
Interstate  Commerce  Commission  in  respect  to  railroad  rates  in- 
clude the  duty  of  inquiry  as  to  the  management  of  the  business 
with  the  right  to  compel  complete  and  full  information  concern- 
ing it  and  the  duty  of  seeing  that  there  is  no  violation  of  the  long 
and  short  haul  clause  of  iLe  act  or  any  prohibited  discrimination, 
rebate,  or  other  device  to  give  undue  preferences  and  also  that 
the  publicity  required  by  §  6  is  observed. 

The  court  says :  The  power  of  fixing  rates  under  the  Inter- 
state Commerce  Act  is  not  to  be  determined  by  any  mere  con- 
siderations of  omission  or  implication.  The  power  to  prescribe  a 
tariff  of  rates  for  carriage  by  a  town  carrier  is  a  legislative  and 
not  an  administrative  or  judicial  function.  If  Congress  had  in- 
tended to  grant  such  a  power  to  the  Interstate  Commerce  Com- 
mission it  cannot  be  doubted  that  it  would  have  used  language 
open  to  no  misconstruction,  but  clear  and  direct 

If  avian  Clevelaiidy  George  F.  Edmunds^  and  Edwa/rdB.  WkU* 
ney^  Assistant  Attorney  General,  for  appellant. 
Ed.  Baxter  for  appellee. 

Case  reported  in  full,  1G7  U.  S.  479,  42  L.  ed.  248. 
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J.  M.  SCOTT  etal.,  PiffsinWrr., 

«. 
JAMES  DONALD. 

{January  18,  1897.) 

Bt  ITnitbd  States  Supreme  Coubt. 

Discrimination  against  importation  of  liquors  uidawfvL — 
Where  a  State  recognizes  the  manufacture,  sale,  and  nse  of  intoxi- 
cating liquors  as  unlawful  it  cannot  discriminate  against  bringing 
such  articles  in  and  importing  them  from  other  States. 

South  Carolina  dispensary  law  unconstitutional. — ^The  South 
Carolina  dispensary  law  of  January  2,  1895,  is  unconstitutional 
and  void  as  a  hindrance  to  interstate  commerce  and  an  unjust  pref- 
erence of  the  products  of  that  State  as  against  products  of  other 
States,  and  is  not  within  the  scope  of  the  act  of  August  8,  1 890, 
subjecting  liquors  brought  into  any  State  or  territory  to  its  police 
laws. 

The  court  says :  It  is  sought  to  defend  the  act  as  an  inspection 
act  within  the  meaning  of  that  provision  of  the  Constitution  of 
the  United  States  which  permits  the  states  to  impose  excise  duties 
as  far  as  they  may  be  absolutely  necessary  for  executing  tlieir  in- 
spection laws.  The  act  does  indeed  contain  provisions  looking  to 
the  ascertainment  of  the  purity  of  liquors  and  to  that  extent  may 
be  said  to  be  in  the  nature  of  an  inspection  law.  But  those  pro- 
visions such  as  they  are  do  not  redeem  the  act  from  the  charge 
of  being  an  obstruction  and  interference  with  foreign  and  inter- 
state commerce.  It  is  not  an  inspection  law.  The  prohibition  of 
the  importation  of  the  wines  and  liquors  of  other  States  by  citizens 
of  South  Carolina  for  their  own  use  is  made  absolute  and  does  not 
depend  on  purity  or  impurity  of  the  article.  Only  the  State  func- 
tionaries are  permitted  to  import  in  the  State,  and  thus  those 
citizens  who  wish  to  use  foreign  wines  and  liquors  are  deprived 
of  the  exercise  of  their  own  judgment  and  taste  in  the  selection 
of  commodities.  To  empower  a  State  chemist  to  pass  upon  what 
the  law  calls  the  alcoholic  purity  of  such  importations  by  chem- 
ical analysis  can  scarcely  come  within  any  definition  of  a  reason- 
able inspection  law. 

William  A.  Barber  Attorney  General  of  South  OarolinBy  for 
plaintiffs  in  error. 

e/.  P.  Kennedy  Bryan  for  defendant  in  error. 

Case  reported  in  full,  165  U.  S  107,  41  L.  ed.  648. 


▲ppsNDix.  Ivii 

LOmSVILLB  A  NASHVILLE  RAILROAD  OOMPANT,  Flf.  *l  Jh*^ 

9. 

OOMMONWBALTH  OF  KBNTUOKY^A 

{March  SO,  1896.) 

fir  XTkitied  Statbs  Suprkmb  Ooubt. 

Prohibitum  ofraOroad  oanwlidatian  not  %mJUmf^ — The  pio- 
liibition  by  a  State  of  the  consolidatioii  of  parallel  and  oompetiiig 
lines  of  railroad  is  not  an  interference  with  the  power  of  Oongreaa 
over  interstate  commerce. 

The  court  says :  It  has  never  been  supposed  that  the  dominant 
power  of  Congress  over  interstate  commerce  took  from  the  States 
the  power  of  legislation  with  respect  to  the  instruments  of  such 
oommerce  so  far  as  the  legislation  was  within  its  ordinary  police 
powers.  Nearly  all  the  railways  in  the  country  have  been  oon- 
structod  under  State  authority  and  it  cannot  be  supposed  that 
they  intended  to  abandon  their  power  over  them  as  soon  as  they 
were  finisbed.  The  power  to  construct  them  involves  necessarily 
the  power  to  impose  such  regulations  upon  their  operation  as  a 
sound  regard  for  the  interests  of  the  public  may  seem  to  render 
desirable.  In  the  division  of  authority  mth  respect  to  interstate 
railways,  Congress  reserves  to  itself  the  superior  right  to  control 
their  commerce  and  forbid  interference  therewith,  while  with  the 
States  remains  the  power  to  create  and  regulate  the  instruments 
of  such  commerce  so  far  as  necessary  to  the  conservation  of  the 
public  interests. 

Ed,  Baxter,  James  P.  HeJ/m,  and  Helm  Bruce  for  plaintiff  in 
error. 

Alexander  P.  Humphrey  and  Oeorge  M.  2>avid  for  defendants 
in  error. 

Case  reported  in  full,  161  U.  S.  677,  40  L.  ed.  849. 


INTERSTATE  COMMERCE  COMMISSION.  Appl^ 

«• 
DETROIT.  GRAND  HAVEN.  &  MILWAUKEE  RAILWAY  COMPANY 

{May  SI  1897.) 

By  United  States  Supreme  Court. 

Free  cartage  not  a  violation  of  the  Interstate  Comm/erce  AeL'^ 
Furnishing  free  cartage  or  delivery  of  goods  at  one  town  bnt  not 
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at  another  to  which  tlie  same  rates  are  charged  for  a  shorter  hani 
is  not  equivalent  to  cliarging  a  greater  compensation  for  the 
shorter  distance  in  violation  of  §  4  of  the  Act  to  Regulate  Com- 
merce, since  that  section  relates  only  to  the  transportation  by  rail 
and  the  charges  therefor.  The  failure  of  a  railroad  company  to 
publish  in  its  schedules  of  rates  the  fact  of  free  cartage  at  a  certain 
place  where  it  has  been  openly  and  notoriously  granted  to  ship- 
pers and  consignees  for  a  quarter  of  a  century,  is  not  a  violation 
of  §  6  of  the  act,  at  least  when  tlie  Interstate  Commerce  Commis- 
sion has  not  made  any  general  order  requiring  free  cartage  to  be 
inchided  in  such  schedules. 

Edward  B,  Whitney^  Assistant  Attorney  General,  for  appellant 
Ilarrison  Geer  and  E.  W,  Meddaugh  for  appellee. 

Case  reported  in  full,  167  U.  S.  633,  42  L.  ed.  308. 


UNITED  STATES 

I 


SAMUEL  G.  DeCOURSBY. 
(Augmt  17,  1897.) 
By  UNrrED  States  District  Court  (N.  D.  N.  T.). 

An  indictment  far  unju%t  discrimination  sujfficient  when 
charging  that  a  specific  freight  charge  was  less  than  that  charged 
^mother  shipper, — An  indictment  for  making  unjust  discrimina- 
tion in  freight  rates  against  a  shipper  is  sufficiently  specific  if  it 
sets  out  the  time,  place,  and  circumstances  under  which  the  more 
vahiable  rate  was  received,  and  then  alleges  that  the  service  was 
for  less  compensation  than  was  received  from  another  person 
"  for  doing  for  him  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  snbstantially  similar 
circumstances  and  conditions." 

Receiver  not  hound  hy  traffic  arrangement. — A  receiver 
appointed  for  a  railroad  after  it  has  entered  into  a  joint  traffic 
arrangement  is  not  a  party  to  the  joint  traffic  within  the  meaning 
of  the  statute  making  it  unlawful  to  charge  more  for  transporta- 
tion than  the  published  rates,  if  he  has  not  adopted,  ratified,  or 
recognized  such  tariff. 
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John  T,  Marchand  and  William  F,  Mackey  for  the  United 
States. 
John  O.  MiZbum  for  defendant 

Case  reported  in  full,  82  Fed.  Rep.  302. 


Ex  parts  RICHARD  M.  LACY. 
{April  29,  1896.) 
By  Virginia  Supreme  Court  of  Appeals. 

Forwarding  money  to  he  wagered  on  horse  race  may  he  pro- 
hihited. — Forwarding  money  by  telegjraph  to  another  State  to  be 
wagered  on  a  horse  race  to  take  place  in  a  third  State  may  be 
made  a  criminal  offense  in  the  State  from  which  the  money  is 
sent,  although  it  is  lawful  to  make  such  wagers  in  the  State  in 
which  the  wager  is  made. 

The  court  says:  The  act  in  question  would  seem  to  be  in 
furtherance  of  the  obligation  which  rests  upon  the  general  assem- 
bly of  Virginia  to  pass  laws  to  suppress  a  recognized  vice.  There 
is  no  question  that  police  power  must  be  exercised  in  subordina- 
tion to  the  Constitution  of  the  State  and  a  fortiori  that  it  must 
not  be  in  contravention  of  the  Constitution  of  the  United  Staters. 
Now,  as  the  proper  discharge  of  the  functions  and  duties  intrusted 
to  the  national  and  State  governments  is  necessary  to  the  highest 
efficiency  of  both,  it  follows  that  in  the  development  and  growth 
of  the  two  systems  thus  blended  and  interwoven,  and  operating 
directly,  each  by  its  own  force,  upon  the  same  individuals,  wisdom 
and  prudence  must  prevail  in  order  that  the  happiest  and  best 
results  may  be  achieved.  In  the  case  before  us,  there  would  seem 
to  be  no  reason  why  any  antagonism  or  conflict  should  result 
from  the  exercise,  within  their  appointed  limits,  of  the  power  on 
the  part  of  Congress  to  regulate  commerce  among  the  States,  and 
the  duty  of  the  State  to  suppress  a  recognized  offense  against 
good  nioraltj. 

R.  Walton  Moore^  Samuel  G,  Brent,  Francis  Z.  Smithy  and 

F(/mnnd  Burke  for  petitioner. 
R.  Taylor  Scott,  contra. 

CeL<e  reported  in  full,  31  L.  R.  A.  822. 


It  APrENDix. 

BTARACB 

V, 

ROSSI. 

{January  6,  1897.) 

By  Vermont  Sttpreme  Court. 

State  may  prohibit  sale  of  liquors  in  original  packages,'-' 
The  fact  that  intoxicating  liquor,  which  is  the  subject  of  a  sale 
made  in  violation  of  the  terms  of  the  YermoDt  statute,  was 
brought  into  the  State  in  original  packages  does  DOt  exempt  the 
sale  from  the  operation  of  the  statute  in  view  of  the  act  of  Cod- 
gresd  of  August  8,  1890,  which  provides  that  all  intoxicatiDg 
liquors  transported  into  any  State  shall,  on  arrival  therein,  be 
subject  to  the  operation  and  effect  of  the  lawB  of  such  State 
enacted  in  the  exercise  of  the  police  powers  to  the  same  extent 
and  in  the  same  manner  as  though  it  had  been  produced  in  such 
State  and  shall  not  be  exempt  therefrom  by  reaaon  of  being  in- 
troduced therein  in  original  packages. 

Richard  A.  Hoa/r  for  plaintiff. 
TT.  A.  Lord  for  defendant. 

Case  reported  in  full,  37  Atl.  1109. 


MEXICAN  NATIONAL  RAILROAD  COMPANY  ^  mL, 

V, 

R  R.  SAVAGE. 

{June  3,  1897.) 

By  Texas  Coubt  of  Civil  Appeals. 

That  contract  for  shipment  of  ccttUe  is  only  to  harder  qfSUtU 
Joes  not  prevent  the  shipment  from  being  interstate. — ^A  ship- 
ment of  cattle  from  a  place  in  Texas,  under  a  contract  of  ship- 
ment consigning  them  to  parties  at  a  place  in  Indian  territorj, 
is  an  interstate  shipment,  although  tlie  initial  carrier  by  sach  con- 
tract simply  agrees  to  carrj  the  cattle  to  a  specified  point  in 
Texas,  from  which  place  they  are  to  be  shipped  by  the  shipper 
o\  er  other  roads  to  their  tinal  destination  by  a  oontinaooB  trip. 

/>!></</  iX*  iCuUaUy  and  JfcCampbells  dk  Welch  for  appellants 

(j.  R.  Scott  cfr  Bro.  for  ap[>ellee. 

Oase  n^^x^rted  in  full,  4:1  S.  W.  663. 
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lOBSOnRl,  KAN8AB,  A  TEXAS  RAILROAD  OOMPANY,  AfgL, 

«. 
J.  L.  FOOKEa 

{AprH  £8, 1897.) 

By  Texas  Ooxtbt  of  Civil  Appsalb. 

Ticket  far  passage  from  one  State  to  another  ie  intereMe. — 
Ad  excursion  ticket  entitling  the  parchaser  to  a  oontinnons  pas- 
sage over  five  different  railroads,  beginning  in  one  State  and  end- 
ing in  another  after  passing  tbrongh  two  intermediates^  is  a 
ecmtract  for  interstate  passenger  traffic  within  the  provision  of 
tiie  Federal  Constitution  empowering  Congress  to  r^^olate  com- 
merce among  the  several  States.  And  a  State  statute  requiring 
the  redemption  of  unused  portions  of  tickets  or  eoupons  cannot 
be  made  applicable  to  such  ticket. 

T.  S.  Miller  and  Seadj  Dillardy  dk  Muee  for  appellaat. 
JSogere  dk  Hayworlh  for  appellee. 

'  0»e  reported  in  full,  40  S.  W.  858. 


MISSOURI,  KANSAS,  *  TBXAS  RAILROAD  COMPANY.  Appk, 

9, 

M  A.  WITHERS. 

{June  2,  J897.) 

By  Tbxas  Coxjbt  op  Civil  Appeals. 

State  may  prohibit  limitation  of  tim^e  to  bring  stiit  on  iniet' 
state  shipments. — Texas  act  of  March  4,  1891,  providing  that  anj 
stipulation  in  a  contract  limiting  time  for  suit  to  less  tlian  two 
years,  or  which  fixes  the  period  within  which  the  notice  of  dam- 
ages as  a  condition  precedent  to  the  right  to  sue  at  less  than 
ninety  days  shall  be  void,  and  pix>viding  that  if  any  sach  notice 
is  required  the  same  may  be  given  to  the  nearest  or  any  other 
convenient  local  agent  of  the  company  requiring  the 
applies  to  interstate  shipments. 

T.  S.  Miller  and  Marshall  Thomas  for  appellank 
StringfeUow  dk  Coopwood  for  appellee. 

Case  reported  in  full,  40  S.  W.  1078. 
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MISSOURI,  KANSAS.  &  TEXAS  RAILROAD  COMPANY.  App^, 

V, 

R.  P.  BOWLES. 
(June  7,  1^97.) 

By  Indian  Territory  Court  of  Appeals. 

Interstate  shipment  at  unauthorized  rate  void. — ^A  contract  of 
shipment  within  the  operat^ion  of  the  Interstate  Commerce  Act 
is  illegal  and  void  and  does  not  bind  either  party  where  it 
prescribes  a  greater  or  less  rate  of  transportation  than  that  pre- 
scribed by  the  Interstate  Commerce  Commission  for  property  uf 
the  kind  shipped. 

Rate  for  hay. — An  interstate  commerce  rate  for  hay  cover*^ 
old  hay  as  well  as  new  hay. 

Shipper  is  in  pari  delicto  in  accepting  illegal  rate. — A  ship- 
per is  in  pari  delicto  with  the  carrier  with  reference  to  a  con- 
tract of  shipment  which  is  illegal  because  it  stipnlates  for  a 
greater  or  less  rate  of  transportation  than  is  fixed  by  the  Inter- 
state Commerce  Commission,  although  he  did  not  in  fact  know 
that  the  contract  was  illegal. 

Clifford  L,  Jacl'son  and  Joseph  M.  Bryson  for  appellant 
George  A,  Pate  and  R.  L.  Williams  for  appellee. 

Case  reported  in  full,  40  S.  W.  899. 


INTERSTATE  COMMERCE  COMMISSION 

«. 
WESTERN  NEW  YORK  &  PHILADELPHIA  RAILROAD  COMPANT, 

etah 

{July  3,  1897.) 

By  United  States  Circuit  Court  (W.  D.  Pa.) 

Each  of  several  roads  liahh  for  violation  of  Commission 
order  hy  one. — ^Each  of  several  railroad  companies  engaged  in 
transporting  petroleum  oil  under  a  common  arrangement  for  con- 
tinuous carriage  from  Pennsylvania  to  the  seaboard  is  guilty  of 
violating  an  order  of  the  Interstate  Commerce  Commission  where 
one  of  such  companies  violates  such  order,  and  all  are  subject  to 
tlie  jurisdiction  of  the  court  in  the  western  district  of  Pennsylva- 
nia in  which  such  violation  was  made,  in  a  suit  brought  therein 
bv  the  Commission  to  enforce  such  order. 


▲ppsimix.  Iziii 

UeparaUan  Qrd^%  of  the  Cammim&n  are  not  m^areedble  m 
€faity. — Reparation  orders  made  bj  the  inierBtate  Commeree 
Oommission  in  favor  of  shippers  of  petroleum  uijnstly  discrim- 
inated against  involve  matters  requiring  trial  by  jnry  and  are  not 
enforceable  in  equity  upon  petition  of  the  Commission. 

Newly  organized  company  abeorbing  eompaniee  mibjeet  to 
Commission  order  proper  parties  defendant. — ^Newly  oi^nized 
companies  into  which  the  railroads  of  two  companies,  violating 
an  order  of  the  Interstate  Commerce  Commission  in  pursuance 
of  a  common  arrangement  between  them  and  other  roads,  pass, 
are  properly  made  defendants  in  a  suit  to  enforce  the  order  of 
the  Commission. 

Harry  Alvin  HaU^  Lee  dk  Chaprna/t^  W.  J.  HeyvMing^  and 

8.  8.  Mekard  for  complainants. 

Stetson  Tracy ^  and  T.  B.  Jennings  for  New  York,  Lake  Erie, 
&  Western  Railroad  Company. 

Oeoi'ge  B.  Gordon  for  Pennsylvania  Company. 

Frank  Rumsey  for  Western  New  York  &  Philadelphia  Bail- 
road  Company. 

David  Wilcox  and  Knoo^  <&  Heed  for  Delaware  &  Hudson 
Canal  Company. 

Francis  I.  Oowen  and  T,  H,  Janviei*  for  Lehigh  Valley  Rail- 
way Company. 

Sigourney  Butler  for  Boston  &  Maine  Railway  Company. 

Case  reported  in  full,  82  Fed.  Rep.  192. 


TEXAS  ft  PACIFIC  RAILWAY  COMPANY.  AfpL, 

V, 

ALLEN  J.  PAYNE. 
(Decemher  12,  1896.) 

By  Texas  Coubt  of  Civil  Appeals. 

Statute  prohihithig  restriction  of  carrier* s  liability  net  appliodh 
hie  to  interstate  shipments. — Interstate  shipments  are  not  within 
the  purview  of  the  Texas  statute  restricting  the  right  of  common 
carriers  to  contract  against  liability  for  loss  of  goods  not  cansed 

by  the  carrier's  negligence. 


fadT 

Burdm  fgmi  cmnUr  to  prm^e  freedom  fircm  nagUffemm.^ 
The  burden  is  npon  a  oommon  earner  seeking  to  ay<^  Iklnlii^ 
for  loM  of  an  interstate  shipment  ooearioned  by  fire,  under  a  pro- 
vision of  the  oontraet  idienng  it  from  liability  for  loss  from  fire^ 
if  not  oansed  by  its  own  negligenes^  to  show  tiiat  the  fire  was  not 
due  to  its  negligence. 

Smattwood  db  Smith  for  appdknt 

W.JS.  (^'OidheU  wid  Oharlee  A.  Jmmmff$  h^  m^^ 

Osse  reported  in  foil,  88  &  W.  868. 


WX8TSRN  PAFSR  BAG  OOMPAHT.  Jggt^ 

t. 
U  Y.  JOHNSON  A  COMPANT. 

{Deomier  SSj  18M.) 

By  TnzAs  Ooxnser  of  Oxtil  Appbaub. 

PfvhiiUion  of  hisineas  ly  fareiffn  corporatUm  doe$  miot  itUir 
fete  with  if^ter state  eommeree. — ^The  prohibition  in  the  United 
States  OoDstitution  against  interference  with  interstate  commenx 
IB  not  Tiolated  by  Texas  act  April  3,  1889,  p.  87,  forbidding  for- 
eign corporations  to  transact  basineBS  within  the  State  or  to  msio- 
tain  any  action  therein  without  filing  its  articles  of  incorporatioi] 
with  the  Secretary  of  State. 

Shipment  into  the  State  hefore  procuring  customers  is  fariid- 
den  by  Texas  statute. — A  sale  by  a  foreign  corporation  of  a  por- 
tion of  the  goods  shipped  into  the  State  by  it  before  procnriog 
any  contracts  or  orders  for  their  sale  and  for  the  purpose  oi 
obtaining  the  advantage  of  a  cheap  freight  rate  is  within  the  pa^ 
view  of  Texas  act  April  3,  1889,  p.  87,  forbidding  foreign  cor- 
porations to  transact  business  within  the  State  without  filing  a 
certified  copy  of  its  articles  of  incorporation  with  the  Secretarj 
of  State,  or  to  maintain  any  action  in  the  State  unless  it  has  filed 
such  articles. 

A,  H.  Orahaan  for  appellant. 

Oeorge  F,  Pendexter  and  Warren  W.  Moore  for  appellee. 

Case  reported  in  full,  38  S.  W.  364. 


STATE  OP  NORTH  OAROUNA 

•. 
SOUTHERN  RAILWAY  COMPANY,  iffl 

{N&vember  10, 1896.) 

Bt  North  Carolina  Supreme  Court. 

Running  of  freight  trains  on  Sunday  may  le  prokiKted. — 
The  provision  of  N.  C.  Code,  §  1937,  making  the  ninning  of 
engines  on  Snnday  a  misdemeanor,  is  a  valid  ezoroise  of  the  police 
power  when  applied  to  trains  running  on  railroad  lines^nd  engaged 
in  interstate  commerce  nntil  the  passage  of  an  act  by  Congress 
superseding  the  same. 

The  court  says :  Although  it  affects  interstate  eommeree  to 
some  extent  there  is  nothing  in  its  provisions  which  suggests  a 
purpose  on  the  part  of  the  legislature  to  interfere  with^snoh  traffic 
or  is  indicative  of  any  other  intent  than  to  prescribe  in  the  honest 
exercise  of  the  police  power  a  rule  of  civil  conduct  for  persons 
within  her  territorial  limits.  Such  a  law  is  valid  and  must  be 
obeyed  unless  and  until  Congress  shall  have  passed  some  statute 
which  supersedes  that  act  by  prescribing  regulations  for  the  run- 
ning of  trains  on  the  Sabbath  on  all  railway  lines  engaged  in 
interstate  commerce.  States  have  the  power,  at  least  in  the 
absence  of  any  action  by  Congress,  to  pass  laws  necessary  to  pre- 
serve the  health  and  morals  of  the  people,  though  their  enforce 
ment  may  involve  some  slight  delay  and  disturbance  in  the 
transportation  of  persons  and  goods  through  their  borders. 

jp!  S.  BtLsbee  for  appellant. 

The  Attorney  General  and  Shepherd  db  JBtubee  for  the  State. 

Case  reported  in  full,  119  N.  C.  814. 


Ex  parte  HOLMAN. 

{June  £6,  1896.) 

By  Texas  Court  of  Crihikal  Appeals* 

License  tax  on  agent  soliciting  orders  for  foreign  ooirporatian 
illegal. — A  statute  requiring  the  payment  of  a  license  from  one 
soliciting  orders  for  photographs,  pictures,  etc.,  is  unconstitutional 
as  a  tax  upon  interstate  commerce  when  applied  to  an  agent  of  a 

Afi'x.  6 
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foreign  corporation  which  has  no  place  of  bosiness  within  the 
State. 

Beaty  dk  Culver  for  appellant. 
Mann  Trice  for  the  State. 

Case  reported  in  full,  36  S.  W.  441. 


BHAW  PIANO  COMPANY.  AppL. 
T.  B.  FOHD  a  oL 

{May  22,  1897.) 

Br  Texas  Court  of  Civil  Appeals. 

Sale  of  article  shipped  into  State  interstate  com/meree. — A  6al< 
by  a  foreign  corporation  of  a  piano  manufactured  in  the  State  o 
its  incorporation  and  shipped  to  its  agent  within  the  State  is  ai 
action  of  interstate  commerce,  whether  it  was  sold  to  the  agen 
before  shipment  or  after  shipment  and  storage  by  him,  and  th( 
Texas  statute  forbidding  foreign  corporations  to  transact  busines 
within  the  State  without  having  obtained  a  permit  does  not  applv 

Henry  cfe  Crawford  for  appellant. 

A.  II.  CoojpeVy  McCormick  dk  Spence^  and  -E  M.  Browder  fo; 

appellees. 

Case  reported  in  full,  41  S.  W.  198. 


UNION  TRUST  COMPANY 

V. 

ATCHISON,  TOPEKA,  &  SANTA  Pfi  RAILROAD  COMPANY  (POSTAL 
TELEGRAPH  CABLE  COMPANY,  Intervener,  Appt,). 

{December  20,  1896.) 

By  New  Mexico  Supreme  Court. 

Grant  of  exclusive  right  to  telegraph  company  along  raUroac 
right  of  way  unlawful. — A  grant  by  a  railroad  company  who« 
line  is  a  military  and  post  road  of  exclusive  franchises  along  iti 
right  of  way  for  telegraph  purposes  violates  U.  S.  Bev.  Stat 
§  5263,  providing  that  any  telegraph  company  shall  have  th< 
right  to  construct  lines  of  telegraph  over  any  portion  of  the  pub 
lie  domain  of  the  United  States  and  over  and  along  any  of  th< 
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military  and  poet  roads  and  over  and  across  navigable  streams  of 
water,  although  part  of  the  line  is  through  property  obtained  by 
purchase  or  condemnation. 

The  court  says  that  in  each  case  it  has  been  held  that  the  seo 
tion  of  the  Revised  Statutes  referred  to  is  in  its  nature  prohibi- 
tive as  to  the  force  and  effect  of  any  contract  entered  into  by  a 
railroad  company  granting  an  exclusive  privilege  and  franchise 
over  and  along  its  right  of  way  over  and  through  the  public 
domain  to  any  single  telegraph  company,  where  such  railroad  has 
acquired  its  right  of  way  under  and  by  virtue  of  an  act  of  Con- 
gress, or  which  are  or  may  be  declared  military  or  post  roads  by 
act  of  Oongress ;  and  the  court  refers  to  Western  U.  Tdeg.  Co.  v. 
Burlington  A  S.  W.  R.  Co.  11  Fed.  Rep.  1;  Pensaocla  Td^. 
Co.  V.  Western  TJ.  Tdeg.  Co.  96  U.  8. 1,  24  L.  ed.  708;  Meroanr 
tUe  Trust  Co.  v.  Atlantic  <b  P.  R.  Co.  63  Fed.  Rep.  613. 

Frcmk  J.  Loesch  and  Childers  db  Dobson  for  appellant  Postal 
Telegraph  Cable  Company. 

ff.  L.  Waldo  for  the  receivers. 

Catron  <&  Spiess  and  H.  D.  Estdbrook  for  appellee  Weateni 

Union  Telegraph  Company. 

Case  reported  in  full,  43  Pac.  701. 


THE  R  A.  SHORES,  JR 

{March  7,  1896.) 

By  TJinTED  States  Distbiot  Coukt  (E.  D.  Wis.). 

Act  relieving  ovmer  of  properly  fitted  ship  from  UabilUy  for 
losses  applies  to  great  lakes, — Section  3  of  the  act  of  Congress  of 
February  13,  1893,  which  provides  that  if  the  owner  of  any  ves- 
sel transporting  merchandise  or  property  to  or  from  any  port  of 
the  United  States  shall  exercise  due  diligence  to  make  the  vessel 
in  all  respects  seaworthy,  and  properly  manned,  equipped,  and 
supplied,  neither  vessel,  owner,  agent,  nor  charterer  shall  be  held 
responsible  for  damage  or  loss  resulting  from  faults  in  navigation, 
errors  in  management,  or  dangers  of  the  sea, — applies  to  ship- 
ments on  the  Great  Lakes,  notwithstanding  §§  1,  2  and  4  oi  the 
act  relate  only  to  shipments  between  the  United  States  and  for- 
eign countries. 
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Vandyke^  Vandyke  dk  Carter  and  J.  G.  Richbe^^g  for  libellanta. 
1£.  C.  Krauee  for  claimants. 

Case  reported  in  full,  73  Fed.  Bep.  342. 


EDWARD  M.  GEER 

t. 

STATE  OP  CONNECTICUT. 

{March  «,  1896.) 
By  Unfted  States  Supreme  Court. 

Exportation  of  game  birds  may  he  prohibited. — A  state  hai 
power  to  make  it  an  offense  to  have  in  possession,  for  the  pur 
pose  of  transportation  beyond  tlie  State,  birds  which  have  been 
lawfully  killed  within  the  State  during  the  open  season ;  and  a 
statute  creating  this  offense  does  not  violate  the  interstate  com- 
merce clause  of  the  Constitution. 

The  court,  after  tracing  the  origin  of  the  right  to  animak  fera 
natur(Bj  says  :  The  sole  consequence  of  the  provision  forbidding 
the  transportation  of  game  killed  within  the  State  beyond  the 
State  is  to  confine  the  use  of  such  game  to  those  who  own  it,  the 
people  of  that  State.  The  proposition  that  the  State  maynol 
forbid  carrying  beyond  her  limits  involves,  therefore,  the  conten- 
tion that  a  state  cannot  allow  its  own  people  the  enjoyment  ol 
the  benefits  of  the  property  belonging  to  them  in  common,  with- 
out at  the  same  time  permitting  the  citizens  of  other  states  to 
participate  in  that  which  they  do  not  own.  It  was  said  in  the 
discussion  at  bar,  although  it  be  conceded  that  the  State  has  an 
absolute  right  to  control  and  regulate  the  killing  of  game  as  iti 
judgment  deems  best  in  the  interests  of  its  people,  inasmuch  afi 
the  State  has  here  chosen  to  allow  the  people  within  her  borders 
to  take  game,  to  dispose  of  it,  and  thus  cause  it  to  become  an 
object  of  interstate  commerce,  as  a  resulting  necessity  snch  prop- 
erty has  become  the  subject  of  interstate  commerce,  hence  con- 
trolled by  the  provisions  of  the  United  States  Constitution.  But 
tlie  errors  which  this  argument  involves  are  manifest.  It  presup- 
poses that  where  the  killing  of  game  and  its  sale  ¥rithin  the  State 
are  allowed  it  thereby  becomes  commerce  in  the  legal  meaning 
of  that  word.  In  view  of  the  authority  of  the  State  to  affix  con- 
ditions to  the  killing  and  sale  of  game,  predicated  as  is  this  power 
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on  the  pecnliar  natnre  of  snch  property  and  its  common  owner- 
ship by  all  the  citizens  of  the  State,  it  may  well  be  doubted 
whether  commerce  is  created  by  an  authority  given  by  a  State  to 
reduce  commerce  within  its  borders  to  possession,  provided  snch 
game  be  not  taken  when  killed  without  the  jurisdiction  of  the 
State.  The  common  ownership  imports  the  right  to  keep  tiw 
property,  if  the  sovereign  so  chooses,  always  within  its  jurisdic- 
tion for  every  purpose.  But  granting  that  the  dealing  in  tlu» 
game  killed  within  the  State  created  internal  State  commerce,  it 
does  not  follow  that  such  internal  commerce  became  necessarily 
the  subject-matter  of  interstate  commerce.  The  distinction 
between  internal  and  external  commerce  and  interstate  commerce 
is  marked. 

Hadlai  A.  SuU  for  plaintiff  in  error. 
Solomon-  Imcos  for  defendant  in  error. 

Case  reported  in  full,  161  U.  S.  519,  40  L.  ed.  798. 


LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY 

t. 
COMMONWEALTH  OP  KENTUCKY  ^  al 

{March  30,  1896.) 
By  United  States  Supreme  Court. 

State  inay  prohibit  consolidation  of  competing  railroads, — 
The  prohibition  by  a  State  of  the  consolidation  of  parallel  and 
competing  lines  of  railroad  is  not  an  interference  with  the  power 
of  Congress  over  interstate  commerce. 

The  court  says :  All  police  regulation  of  interstate  railways 
interferes  indirectly  more  or  less  with  commerce  between  the 
States  in  the  fact  that  they  impose  a  burden  upon  the  instruments 
of  commerce  and  add  something  to  the  cost  of  transportation  by 
the  expense  incurred  in  conforming  to  such  regulations.  These 
are,  however,  like  the  taxes  imposed  upon  railways  and  their 
rolling  stock,  which  are  more  or  less,  according  to  the  policy  of 
the  State  witliin  wliich  the  roads  are  operated,  but  are  still  within 
the  competency  of  the  le<rislature  to  impose.  There  are  certain 
intimations  in  some  of  our  opinions  wliich  might  perhaps  lead  to 
an  inference  tliat  the  police  power  cannot  be  exercised  over  n 
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fiiil)jeot  confined  exclusively  to  Congress  by  the  Federal  Consti- 
tution. But  while  this  is  true  with  respect  to  the  commerce 
itself,  it  is  not  true  with  respect  to  the  instruments  of  such  com- 
merce. 

If  it  be  assumed  that  the  States  have  no  right  to  forbid  th« 
consolidation  of  competing  lines  because  the  whole  subject  is 
within  the  control  of  Congress,  it  would  necessarily  follow  that 
( -ongrcss  would  have  the  power  to  authorize  such  consolidation 
in  defiance  of  State  legislation, — a  proposition  which  only  needs 
to  be  stated  to  demonstrate  its  unsoundness. 

Ed.  BaasteTy  James  P.  Hel/ra^  and  Helm  Bruce  for  plaintiff  in 
error. 

Alexander  P.  Humphrey  and  Oeorge  M.  Da/vie  for  defendant 
in  error. 

Case  reported  in  full,  161  U.  S.  677,  40  L.  ed.  849. 


WESTERN  UNION  TELEGRAPH  COMPANY 

V. 

DAVID  W.  JAMES. 
{May  ^  1896.) 

By  Untted  States  Supreme  Court. 

State  may  impose  penalty  for  negligence  in  delivering  tde- 
gram. — ^A  State  statute  imposing  a  penalty  for  lack  of  due  dili- 
gence in  delivering  a  telegram,  if  made  in  a  reasonable  exercise  of 
the  police  power  of  the  State,  is  not  an  nnconstitntional  inte^ 
ference  with  interstate  commerce  as  applied  to  interstate  mes- 
sages, in  the  absence  of  any  legislation  by  Congress  on  the 
subject. 

The  court  said :  The  statute  in  question  is  of  a  nature  that  is  in 
aid  of  the  performance  of  a  duty  of  the  company  that  would 
exist  in  the  absence  of  any  such  statute,  and  it  is  in  no  wise  ob> 
structive  of  its  duty  as  a  telegraph  company.  Can  it  be  aaid  that 
the  imposition  of  a  penalty  for  the  violation  of  a  duty  which  the 
company  owed  by  the  general  law  of  the  land  is  a  regalation  of 
or  obstruction  to  interstate  commerce  within  the  meaning  of  that 
clause  of  the  Federal  Constitution  under  discussion  ?  We  think 
not.    No  tax  is  laid  upon  any  interstate  message,  nor  is  there  any 
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regulation  of  a  natnre  calculated  to  at  all  embarass,  obstruct  or 
impede  the  company  in  the  full  and  fair  performance  of  its  duty 
as  an  interstate  sender  of  messages. 

John  F.  Billon,  George  II.  Fearons,  and  Rush  Taggari  for 
plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Case  reported  in  full,  162  U.  S.  650,  40  L.  ed.  1105. 


ILLINOIS  CENTRAL  RAILROAD  COMPANY 

«. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS.  B»  rd.  BUTLER 

{May  18,  1896.) 

By  Untted  States  Supreme  Court. 

State  cannot  require  mail  train  to  turn  aside  to  step  at  county- 
seat. — A  State  statute  requiring  a  fast  mail  train  carrying  inter- 
state passengers  and  the  United  States  mail  over  an  interstate 
highway  established  by  authority  of  Congress,  to  delay  the 
transportation  of  such  passengers  and  mails  by  turning  aside  from 
the  direct  interstate  route,  and  running  to  a  station  3^  miles  away 
from  a  point  on  that  route  and  back  again  to  the  same  point,  be- 
cause such  station  is  a  county-seat,  for  the  interstate  travel  to  and 
from  which  the  railroad  company  furnishes  other  and  ample  ac- 
commodation,— is  an  unconstitutional  interference  with  and  ob- 
struction of  interstate  commeice  and  of  the  passage  of  the  mails. 

The  court  said :  It  may  well  be,  as  held  by  the  courts  of  Illi- 
nois, that  the  arrangements  made  by  the  company  with  the  Post- 
office  Department  of  the  United  States  cannot  have  the  effect  of 
abrogating  a  reasonable  police  regulation  of  the  State.  But  a 
statute  of  the  State  which  unnecessarily  interferes  with  the 
speedy  and  uninterrupted  carriage  of  the  mails  of  the  United 
States  cannot  be  considered  as  a  reasonable  police  regulation. 

James  Fentress  and  WiUiain  H,  Green  for  plaintiff  in  error. 
John  M,  Lansden  and  Angus  Leek  for  defendant  in  error. 

Case  reported  in  full,  163  U.  S.  142,  41  L.  ed.  107. 
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L  p.  HENNINGTON 
STATE  OF  GEORGIA. 

{May  18,  1896.) 

By  TTnited  States  Supreme  Court. 

State  may  prohihit  running  of  trains  on  Sunday. — ^A  State 
statute  making  it  unlawful  to  run  any  freight  train  on  Snnday  is 
not  an  unconstitutional  regulation  of  interstate  commerce  as  ap- 
plied to  an  interstate  train  in  the  same  way  that  it  applies  to  a 
domestic  train,  in  the  absence  of  any  congressional  legislation  on 
the  subject. 

The  court  says :  In  our  opinion  there  is  nothing  in  the  legisla- 
tion in  question  which  suggests  that  it  was  enacted  with  the  pu^ 
pose  to  regulate  interstate  commerce,  or  with  any  other  pnrpoee 
than  to  prescribe  a  rule  of  civil  duty  for  all  who  on  the  Sabbath 
Day  are  within  the  territorial  jurisdiction  of  the  State.  The 
legislature  having,  as  will  not  be  disputed,  power  to  enact  laws  to 
promote  order  and  secure  the  comfort,  health,  and  happiness  of 
the  people,  it  is  within  its  discretion  to  fix  the  day  when  all  labor, 
within  the  limits  of  the  State,  works  of  necessity  and  charity 
excepted,  should  cease.  It  is  not  for  the  judiciary  to  say  that  the 
wrong  day  was  fixed,  much  less  than  the  legislature  erred  when 
it  assumed  that  the  best  interests  of  all  required  that  one  day  in 
seven  should  be  kept  for  the  purposes  of  rest  from  ordinary 
labor.  Is  the  admitted  general  power  of  a  State  to  provide  by 
legislation  for  the  health  and  morals  and  the  general  welfare  of 
its  people,  so  fettered  that  it  may  not  enact  any  law  whatever  that 
relates  to  or  affects  in  any  degree  the  conduct  of  commerce  among 
the  States  ?  If  the  people  of  a  State  deem  it  necessary  to  their 
peace,  comfort,  and  happiness,  to  say  nothing  of  the  public  health 
and  the  public  morals  that  one  day  in  each  week  be  set  apart  by 
law  as  a  day  when  business  of  all  kinds  carried  on  within  the 
limits  of  that  State  shall  cease,  whereby  all  persons  of  every  race 
and  condition  in  life  may  have  an  opportunity  to  enjoy  abfiolnte 
rest  and  quiet,  is  that  result,  so  far  as  interstate  freight  traffic  is 
concerned,  attainable  only  through  an  affirmative  act  of  Congress 
giving  its  assent  to  such  legislation  ? 

The  argument  in  behalf  of  the  defendants  rests  upon  the  erro- 
neous assumption  that  the  statute  of  Georgia  is  such  a  regulation 
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of  interstate  commerce  as  is  forbidden  by  tbe  Oonstitation 
oat  reference  to  aflSrmatiye  action  by  Congress  and  not  merely  a 
statnte  enacted  by  the  State  nnder  its  police  power,  and  which, 
although  in  some  degree  affecting  interstate  commerce,  does  not 
go  beyond  the  necessities  of  the  case,  and  therefore  is  valid,  at 
least  until  Congress  interferes. 

Edward  Colston  and  George  Hoadh/^  Jr.y  for  plaintiff  in  enror. 
J.  M.  Terrell  for  defendant  in  error. 

Oases  reported  m  fall,  163  U.  S.  299,  41  L.  ed.  166. 


MISSOURI,  KANSAS  A  TEXAS  RAILWAY  OOMPAIIT 

•. 

CHARLES  HABER  it  aL 
{AprU  IL  1896.) 

Bt  Eaksas  Supbkmb  Coubt. 

State  statute  providing  against  introdueUon  qf  Tmas  fenHfir 
not  repealed. — The  various  acts  of  the  State  legislatures  designed 
to  protect  domestic  cattle  against  the  introduction  and  com- 
munication of  Texas  fever,  are  not  nullified  by  the  act  of  Con* 
gross  of  May  29,  1884,  as  such  act  is  intended  to  operate  concur- 
rently with  the  statutes  of  several  States  to  prevent  the  spread 
and  infection  of  contagious  diseases  among  the  cattle. 

T.  N,  Sedgwick  and  L.  B.  Kellogg  for  plaintiff  in  error. 
«/.  J,  Bucky  E.  TT.  Cunningham^  and  Madden  Bn^hers  for 
defendants  in  error. 

Case  reported  in  full,  56  Ean.  694. 


RICHMOND  &  ALLEGHANY  RAILROAD  COMPANY  ^  A. 

V. 

R  A.  PATTERSON  TOBACCO  COMPANY. 
{March  12,  1896.) 

Bt  Virginia  Supremb  Court  of  Appsals. 

State  may  m/ike  carrier  liable  for  safe  carriage  heyond  its  own 
route. — A  State  statute  making  a  carrier  which  accepts  anything 
for  transportation  to  a  point  beyond  its  own  route  liable  for  its 
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safe  carriage  to  snch  point  of  destination,  in  the  absence  of  a 
written  contract  to  the  contrary,  and  imposing  npon  the  carrier 
the  burden  of  proving  even  in  case  of  snch  contract,  that  the  loss 
or  injury  did  not  occur  while  the  thing  was  in  its  charge,  is  not 
an  unconstitutional  interference  with  interstate  commerce. 

WiUiarn  J.  Robertson  and  Ilenry  Taylor^  Jr.^  tor  appellants. 
Courtney  dk  Patterson  for  appellee. 

Case  reported  in  full,  92  Va.  670. 


PEOPLE  OP  THE  STATE  OP  MIOHIQAN 

V. 

THOMAS  W.  O'NEIL  et  aL 
{July  J?S,  1896.) 

By  MionioAN  Suprbmb  Court. 

State  may  prohibit  sale  of  imported  gams, — ^A  State  statute 
proliibiting  the  sale  of  game  or  fish  during  the  cloBe  season  is  not 
an  unlawful  restriction  of  interstate  commerce  as  applied  to  game 
or  fish  imported  from  other  States  as  articles  of  food. 

The  court  says :  The  cases  cited  abundantly  establish  the  doc- 
trine that  it  is  competent  for  the  legislature,  for  the  purpose  of 
protecting  game  or  fish,  to  absolutely  prohibit  the  sale  of  game 
or  fish  caught  during  the  close  season  or  during  the  entire  year. 
The  question  of  the  right  to  prohibit  the  importation  and  sale  of 
game  or  fish,  with  the  same  purpose,  is  discussed,  and  the  right 
aflirmed  in  Bjx  parte  Maier^  103  Cal.  476. 

Fred  A.  Maynardy  AUan  H.  Frazer^  and  Henry  A.  Mandell 
for  the  People. 

T.  F,  Tars7iey  and  W,  W.  Wicker  for  defendants. 

Case  reported  in  full,  68  N.  W.  227. 


DETROIT,  GRAND  HAVEN,  &  MILWAUKEE  RAILWAY  COMPANY 

INTERSTATE  COMMERCE  COMMISSION. 

{AprU  14^  1896.) 

By  United  States  Circuit  Coubt  of  Appeals  (6th  0.) 

Cowt  cannot  modify  or  change  order  of  Interstaie  Commerce 
Commission, — The  circuit  court  cannot  modify  or  change  an 
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order  of  the  Interstate  Commerce  Oommissioii  as,  the  powers  of 
the  OommissioQ  being  administrative  and  not  judicial,  the  ancil- 
lary and  sapplemental  jurisdiction  is  necessarily  limited  to  grant- 
ing or  refusing  compulsory  obedience  to  the  lawful  orders  of  the 
Commission  as  made  by  it 

Commission  ca/nnot  compel,  abcmdonm^erU  of  cartage. — ^An 
arbitrary  and  peremptory  order  of  the  Interstate  Commerce 
Commission  to  abandon  accessorial  cartage  at  one  place,  as  a  dis- 
crimination against  another  place,  without  regard  to  rates  or 
option  as  to  readjustment  of  them,  is  an  interference  with  the 
rights  of  property  and  its  use  beyond  the  power  of  the  Com- 
mission. 

Courts  mil  not  enforoe  order  to  abandon  cartage. — An  order 
of  the  Interstate  Commerce  Commission  that  a  carrier  discontinue 
cartage  without  extra  charge  at  a  certain  place  is  not  a  lawful 
order  or  requirement  which  the  courts  can  be  invoked  to  enforce 
while  it  operates  to  deprive  the  carrier  of  its  business  at  that 
place,  whatever  power  the  Commission  may  have  to  prevent 
inequality  of  rates  between  such  place  and  another. 

Collection  and  ddvoery  need  not  he  cUike. — Collection  and  de- 
livery are  not  required  by  the  Interstate  Commerce  Act  to  be 
alike  at  places  grouped  under  the  same  rate. 

Carting  service  can  he  hrought  within  the  act  onJ/y  hy  cofn- 
hining  rail  carriage  and  cartage  into  one  corUinuous  service. — 
Although  carting  to  and  from  stations  when  it  becomes  an 
element  of  interstate  commerce  is  within  the  control  of  Congress 
and  falls  within  the  regulation  of  the  Interstate  Commerce  Act 
in  determining  how  far  the  provisions  of  such  act  apply,  the  fact 
that  it  is  a  separate  and  independent  business  not  usually  carried 
on  by  the  railroad  companies,  nor  within  the  scope  of  the  act, 
nor  under  the  power  of  Congress,  should  be  kept  in  mind,  and  it 
is  only  by  combining  the  rail  carriage  and  cartage  into  one  con- 
tinuous cartage  that  carting  service  can  be  brought  within  the  act 
pertaining  to  the  equality  of  rates. 

Competition  cannot  he  excluded  infixing  rates  when  necessary. 
— Although  the  bare  naked  fact  of  competition  in  an  open  field 
may  not  be  available  to  justify  discrimination  of  rates  on  the 
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ground  of  dissimilar  conditions,  it  is  not  to  be  excluded 
forceful  element  when  it  results  in  annihilation  of  the  busing 
a  carrier  on  its  line  because  of  a  physical  or  mechanical  ( 
vantage  which  it  may  overcome  by  the  use  of  an  appl 
which  it  has  long  used  for  that  purpose,  the  use  of  which  is 
plained  of  as  unlawful  discrimination  where  snch  use  is  i 
mere  colorable  device  to  evade  the  act 

I^ree  cartage  may  he  permitted  when  required, — A  di< 
larity  of  circumstances  which  will  justify  the  inclusion  wi 
extra  charge  at  one  place  of  cartage  to  and  from  the  station 
railroad  company  while  the  same  rate  is  charged  without 
cartage  at  a  place  involving  a  shorter  haul,  but  not  in  mere 
rivalry  with  the  former,  is  created  by  the  fact  that  the  ci 
has  been  established  at  the  former  place  to  give  such  carta^ 
many  years  prior  to  the  adoption  of  the  Interstate  Comi 
Act,  and  that  the  station  of  the  company  is  located  much  ft 
from  the  business  portion  of  the  town  than  at  the  latter  pis 
especially  where  to  abandon  such  custom  and  obtain  access  \ 
business  portion  of  the  city  would  entail  an  enormous  cof 
right  of  way  and  necessaries  of  constniction  and  reconstru 
and  there  is  great  competition  of  rival  carriers  for  the 
traffic  at  the  former  place  while  there  is  not  at  the  latter. 

Cfrouping  will  not  eetqp  assertion  that  circumstances  of  t 
portation  are  not  the  same. — The  grouping  of  a  place  reqr 
a  shorter  haul  with  one  requiring  a  longer  haul  does  not  esi 
carrier  to  assert  that  transportation  to  the  two  places  is  not  i 
substantially  similar  circumstances  and  conditions;  but  m 
admits  that  an  equal  rate  is  not  prejudicial. 

Cartage  at  one  point  will  not  make  charge/or  haul  p 
than  at  another  point  where  it  is  not  done. — ^The  provision  c 
Interstate  Commerce  Act  denouncing  a  greater  compensati 
the  aggregate  for  transportation  for  a  shorter  than  for  a  V 
distance  means  only  that,  taking  all  the  rates  of  fare  and  ch 
iiici(i(intal  to  the  transportation  together,  these  shall  not  be 
for  tlio  shorter  haul,  and  is  not  necessarily  violated  where 
are  ])iecisely  the  same,  although  the  charge  at  one  static 
chides  cartage  while  it  does  not  at  the  other,  where  such  cfl 
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is  reasonable  under  the  circumstances  and  conditions  made  by 
the  carrier  in  the  due  course  of  its  business  at  the  place. 

Before  LwrUm^  Circuit  Judge,  and  Sage  and    Hcmimondj 
District  Judges. 
j&I  TF.  Meddaugh  and  Otto  Kirchner  for  appellant. 
Tohn  Power,  li.  L.  Newnham,  and  D.  E.  Thomas  for  appellee. 

Case  reported  in  full,  74  Fed.  Rep.  803. 

ALBERT  H.  BEARDSLET 

V. 

NSW  YORK,  LAKE  ERIE,  &  WESTERN  RAILROAD  COMPANY. 

{May,  1896.) 

By  Nbw  Yobx  Suprbmk  Coubt. 

State  cannot  reguhUe  passenger  fares  from  one  State  to  another. 
— A  State  statute  attempting  to  regulate  the  fares  of  travelers 
from  one  State  to  another  would  be  repugnant  to  the  commerce 
clause  of  the  Constitution,  but  the  State  legislature  may  regulate 
the  fare  for  persons  traveling  from  one  point  to  another  within  the 
State  where  the  trip  is  not  part  of  a  trip  to  a  point  without  the 
State. 

Herendeen  dk  MandeviUe  for  plaintiff. 

D.  C.  Robinson  and  Frederick  Jennings  for  defendant 

Case  reported  in  full,  17  Misc.  256. 


LINSHAN  RAILWAY  TRANSFER  COMPANY 

PENDERGRA88. 
{S^tember  16,  1895.) 

By  United  Statbs  CiEourr  Court  of  Appeals  (8th  C). 

Steamboat  taocable. — ^A  steamboat  is  not  exempt  from  taxation 
because  it  is  engaged  in  interstate  commerce. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

J.  T.  Lowe  for  appellant 

John  J.  Homor  and  E.  O.  Homor  for  appellee. 

Case  reported  in  full,  70  Fed.  Rep.  1. 
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ne  LAZARUS  E.  LEBOLT. 
{November  9,  1S96.) 
By  United  States  Circuit  Court  (N.  D.  III.). 

Question  whether  exercise  of  State  power  is  interference  with 
commerce  is  for  Federal  courts. — The  question  whether  a  given 
exercise  of  power  npon  the  part  of  the  State  as  applied  to  an 
article  of  interstate  commerce  is  really  the  exercise  of  a  police 
power,  or  only  a  restriction  of  such  commerce,  is  for  the  Federal 
courts,  to  be  determined  by  the  public  policy  of  the  United  States 
rather  than  that  of  the  State. 

Requiri/iig  license  from,  one  selling  liquoT  in  quantity  an  inter- 
ference with  interstate  commerce. — A  city  ordinance  requiring 
every  person  selling  vinous  liquors  in  quantities  of  one  gallon  or 
more  to  obtain  a  license,  as  applied  to  one  selling  wines  for  houses 
or  manufacturers  in  other  States,  is  not  an  exercise  of  the  police 
power  of  the  State,  but  an  attempted  regulation  of  a  product  of 
interstate  commerce,  not  in  the  interest  of  public  health  or  moral- 
ity, and  is  invalid. 

Moses^  Pam^  and  Kennedy  for  petitioner. 
William,  G,  Beale  for  defendant. 

Case  reported  in  full,  77  Fed.  Eep.  587. 


SOUTHERN  BUILDING  &  LOAN  ASSOCIATION  OF  KNOXVILLE. 

TENNESSEE, 

V. 

L.  C.  NORMAN. 
{November  20,  1896.) 

By  Kentucky  Court  of  Appeals. 

Tax  on  foreign  building  and  loan  association  legal. — ^The  free- 
dom of  commerce  between  States  is  not  interfered  with  by  a  stat- 
ute requiring  every  foreign  building  and  loan  association  to  pay 
into  the  State  treasury  annually  2  per  cent  of  its  annual  gross 
receipts. 

The  court  says :  The  statute,  whatever  may  be  said  of  the  nature 
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of  the  tax  it  imposes,  in  express  terms,  affects  only  business  done 
within  the  State.  The  business  of  the  corporation  is  purely  intei^ 
nal  and  domestic. 

W.  O.  Bvlitt  and  KnoU  cfe  Edelen  for  appellant 
W.  J.  Hendrick  for  appellee. 

Case  reported  in  full,  31  L.  B.  A.  41. 


COMMONWEALTH  OP  VIRGINIA 

JOHN  MYERS. 
{Janua/ry  16^  1896.) 

Bt  Viboinia  Supreme  Court  of  Appeals. 

Unequal  tax  on  peddlers  illegal. — An  exemption  of  manufac- 
turers who  have  paid  taxes  on  capital  employed,  from  the  pro- 
visions of  a  statute  imposing  a  license  tax  upon  peddlers,  renders 
the  statute  unconstitutional  as  a  regulation  of  commerce,  when 
applied  to  a  nonresident  acting  as  an  agent  or  employed  in  the 
sale  of  goods  owned  and  manufactured  by  a  nonresident  corpora- 
tion. 

The  court  says :  The  right  of  the  State  to  impose  a  license  tax 
upon  peddlers  where  it  operates  uniformly  upon  all  citizens  and 
does  not  discriminate  in  favor  of  citizens  of  Virginia  as  against 
citizens  of  other  States,  or  where  the  tax  imposed  is  in  the  exer- 
cise of  the  police  power,  and  is  not  a  regulation  of  commerce 
under  cover  of  that  power,  although  incidentally  it  may  have  that 
effect,  has  been  uniformly  maintained ;  but  where  an  injurious 
discrimination  is  discovered  in  favor  of  the  resident  as  against  the 
nonresident,  or  with  respect  to  the  sales  of  articles  manufactured 
in  this  State  over  similar  articles  manufactured  abroad,  the  State 
laws  are  declared  to  be  void  as  repugnant  to  the  Constitution  of 
the  United  States. 

R.  Taylor  Scott  for  appellant. 
Edmund  Waddilly  Jr.,  for  appellee. 
Case  reported  in  full,  31  L.  R.  A.  379. 
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HOUSTON  DIRECT  NAVIGATION  COMPANY 

V. 

INSURANCE  COMPANY  OF  NORTH  AMERICA. 

{JVovember  26^  J89S.) 

By  Texas  Supreme  Court. 

Interruption  of  ca/triage  at  State  boundary  unU  not  ch 
charaeter  of  shipment. — A  shipment  from  one  point  t.o  anc 
within  the  same  State  is  interstate  commerce,  although  a  bi 
lading  is  given  and  charges  are  collected  to  the  latter  point  < 
where  the  destination  of  property  is  in  a  foreign  State  to  w 
a  continuous  voyage  is  contemplated,  with  only  a  stop  to  chi 
carriers  at  the  terminal  point  mentioned  in  the  bill  of  lading. 

Mott  i&  Armstrong  for  plaintiff  in  error. 
Hume  cfe  Kleberg  for  defendant  in  error. 
Case  reported  in  full,  30  L.  R  A.  713. 


TEXAS  A  PACIFIC  RAILWAY  COMPANT 

J.  C.  AVERY. 

{November  6,  1895.) 

By  Texas  Court  of  Civil  Appeals. 

Nature  of  shipments  not  changed  by  interruption  at  i 
lines. — A  contract  of  shipment  purporting  to  be  for  transp< 
tion  from  a  point  within  a  State  to  its  boundary  line,  the  g 
being  consigned  to  a  person  in  another  State,  at  a  stipulated 

is  an  interstate  shipment. 

B.  O.  BidweU  for  appellant. 

G.  W,  Walthall  and  S.  H.  Cowa/n  for  appellee. 

Case  reported  in  full,  33  S.  W.  704. 
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PRESTON 

«. 
PINLBY. 

{March  9, 1896.) 

Br  TJhitbd  Statbs  Oueourr  Court  (W.  D.  Tsz.). 

Impoting  tam  an  sale  qf  newttpaper  not  unlaiqfuL — ^A  State 
•tetate  which  impoeee  a  tax  upon  the  sale  of  certain  deaignated 
newspapers  and  all  other  publications  of  like  character  is  not  an 
interference  with  commerce,  although  applied  to  the  sale  of  news- 
papers published  in  another  State. 

The  court  says :  The  law  indeed  requires  the  person  who  sells 
the  complainant's  newspaper  to  pay  the  tax,  but  it  is  equally  ob- 
ligatory on  all  persons  who  sell  other  publications  of  like  eharac- 
ter  to  pay  the  same  amount  Whether,  therefore,  the  seller  of 
the  paper  be  a  resident  or  nonresident  of  the  State,  whether  the 
paper  be  edited  or  published  in  Missouri,  Texas,  or  elsewhere, — 
each  and  all,  without  distinction  or  discrimination,  must  submit 
to  the  requirements  of  the  law  before  selling,  within  the  limits 
of  the  State,  the  designated  papers.  As  thus  construed,  the  act 
is  not  an  encroachment  on  the  commerce  clause  of  the  Oonstitn- 
tion. 

Ha/rry  L,  Strohm  and  Boyhin  dk  Bashaw  for  complainant 
M.  M.  Cra/ne^  Attorney  General  of  Texas,  for  defendant 

Case  reported  in  full,  72  Fed.  Kep.  850. 

Ex  parte  LOEB. 

{March  9j  1896.) 

By  XJNrrED  States  Cibocft  Court  (Dist.  S.  0.). 

Solicitation  of  orders  for  liquors  to  he  sent  from  ether  Statee 
cannot  be  prohibited. — A  State  cannot  forbid  the  taking  or  solici- 
tation of  orders  from  inhabitants  for  intoxicating  liquors  to  be 
supplied  by  dealers  doing  business  in  other  States. 

The  court  says:  There  can  be  no  doubt  that  the  State  under 
its  police  power  can  control  and  regulate  the  liquor  traffic  either 
by  prohibiting  it  altogether  or  by  permitting  its  sale  only  oil  oer 
tain  prescribed  limitations  and  conditions.  Nor  can  this  power 
be  controlled  by  any  law  of  the  United  States.  The  importation 
of  liquor  into  this  State,  and  its  sale  in  this  State,  either  to  the 
Apfx.  S 
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importer  or  to  anyone  else,  come  within  this  provision*  And, 
the  State  has  forbidden  it,  such  sale  is  illegal  and  void.  So,  even 
when  one  imports  for  his  own  use  and  consumption,  if  the  pack- 
ages come  C.  O.  D.,  or  to  order,  notify,  or  under  a  bill  of  lading 
attached  to  a  draft,  or  in  any  other  way  by  which  the  price  is  paid 
on  or  as  a  condition  of  the  delivery  of  the  goods  in  this  State, 
this  is  unlawful,  and  the  sale  thus  consummated  is  void. 

But  the  court  further  says  that  the  solicitation  or  giving  of  or- 
ders upon  a  dealer  outside  of  the  State  does  not  come  within  the 
prohibited  conduct.  The  nonresident  dealer  has  the  right  to 
receive  the  order  and  fill  it,  and  to  transport  it  to  this  State.  If 
the  order  is  filled  abroad  and  the  price  paid  there,  so  that  the 
liquor  becomes  the  property  then  and  there  of  the  party  ordering, 
the  transaction  is  perfectly  legitimate ;  nor  does  it  affect  the  le- 
gality of  that  transaction  if  the  liquor  is  not  to  be  paid  for  until 
it  reaches  its  destination,  provided  the  sale  be  consummated 
abroad. 

Cothran^  Wells,  Ansel,  dk  Cothrcm  for  petitioner. 
William  A.  Barber,  Attorney  General   of   South   Carolina, 
contra. 

Case  reported  in  full,  72  Fed.  Rep.  657. 

STATE  OP  NORTH  CAROLINA 

V 

SOUTHERN  RAILWAY  COMPANY. 
{November  10,  1896.) 

By  North  Carolina  Supreme  Court. 

St<ite  may  prohibit  running  of  Sunday  trains. — A  State  stat- 
ute making  tlie  running  of  engines  on  Sunday  a  misdemeanor  is 
a  valid  exercise  of  the  police  power  when  applied  to  trains  run- 
ning on  raih-oad  lines  and  engaged  in  interetate  commerce,  until 
the  passage  of  an  act  by  Congress  superseding  tlie  same. 

The  court  says :  Congress  is  unquestionably  empowered,  when- 
ever it  may  see  fit  to  do  so,  to  supersede,  by  express  enactment  on 
tills  subject,  all  contiicting  State  legislation.  But  until  its  pow- 
ers are  asserted  and  exercised,  the  statute  under  which  the  in- 
dictment is  drawn  may  be  enforced,  and  will  constitute  one  of  the 
many  illustrations  of  the  principle  that  the  States  have  the  power. 
at  least  in  the  absence  of  any  action  by  Congress,  to  pass  laws 
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necessary  to  preserve  the  health  and  morals  of  their  people,  thongh 
their  enforcement  may  involve  some  slight  delay  or  disturbance 
of  the  transportation  of  goods  or  persons  through  their  borders. 

F.  H.  Busbee  for  appellant. 

Frank  L  Oshome^  Attorney  General,  and  Shepherd  db  Bttsbee 
for  the  State. 

Case  reported  in  full,  119  N.  C.  814. 
STATE  OF  NORTH  CAROLINA,  Ex  rd,  W.  H.  J.  GOODWIN. 

CARALEIGH  PHOSPHATE  &  FERTILIZER  WORKS. 

{October  27,  1896.) 

By  North  Carolina  Supreme  Court. 

State  may  exact  inspection  tax. — A  State  statute  imposing  a  tax 
on  eaeh  ton  of  fertilizers  to  defray  the  expense  of  inspection  does 
not  violate  the  interstate  commerce  law, 

«/.  C.  Z.  JIarris  for  plaintiff. 
No  counsel  for  defendant. 

Case  reported  in  full,  119  N.  C.  120. 

COMMONWEALTH  OF  PENNSYLVANIA 

V. 

H.  G.  TOMBLER  GROCERY  COMPANY. 

{November  2,  1896.) 

By  Pennsylvania  Court  of  Common  Pleas. 

Foreign  corporation  may  be  subjected  to  tax. — A  New  Jersey 
corporation  having  its  sole  place  of  business  in  Pennsylvania  and 
an  office  in  A'ew  Jersey  for  the  purposes  only  of  stockholders* 
meetings  and  statutory  formalities  is  liable  to  a  mercantile  tax  in 
Pennsylvania,  although  it  buys  merchandise  and  sells  it  in  the 
original  packages  to  be  shipped  beyond  the  State. 

Tlie  court  says :  The  question  presented,  then,  is  one  where  a 
nonresident  engages  in  business  in  this  State,  not  by  soHciting 
orders  to  be  tilled  elsewliere,  but  by  the  establishment  of  a  per- 
manent house  to  which  all  orders  are  sent  and  from  which  all 
>iii laments  are  made.  That  goods  are  purchased  in  other  States 
and  sold  without  the  territory  of  Pennsylvania,  even  though  it  be 
in   original  packages,  does  not  give  the  character  of  interstate 
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traffic  to  it  88  against  ttiis  Commonwe 
bneinese  is  solely  conducted.  Property  o 
within  our  jurisdiction  is  snbject  to  te 
of  their  business  as  is  exclusively  car 
the  companies  be  engaged  generally  in  in 
the  exemption  is  much  more  strongly  enfi 
tations  are  more  significantly  defined,  in  f 
portation  companies  engaged  in  interstate 
in  i-cspect  to  trading  and  maaufaeturiag 
BoinctiniGS  an  incident. 

E,  J.  Fox  for  plaintiff. 

n.  J.  Steele  for  defendant 

Case  reported  in  full,  6  Pa.  Dist.  R  8. 


WILLIAM  H.  BAXTER. 

JAY  THOMAS  tt  at. 
{Septetnber  4,  1896. 
Br  Oklahoma  Sdpsbmb  Coubt. 

State  cannot  impose  tax  on  person  taJc 
concern. — A  municipal  ordinance  reqniri 
occupation  tax  by  all  persons  in  the  city 
offering  for  sale  goods,  wares,  and  mercha 
with  commerce,  bo  far  as  it  applies  to  perso 
the  State  for  goods  which  are  withont  the 
liim  for  delivery  to  the  persons  ordering  f 

Bayard  T.  llainer  for  appellant 

Francis  J.  Lynch  for  appellees. 

Case  reported  in  full,  46  Fac  4T9. 

JAUES  DONALD 

«. 
J.  M.  BCOTT  et  aU 

Ba  pant  N.  a.  QONZALI 

{December  2,  1895.) 

By  United  States  Cikodit  Codet  (Dist. 

State  cannot  prohibit  importation  of  li{ 
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Liquor  imported  from  another  State  into  Sonth  OaroHna  for  the 
personal  use  of  the  importer  will  be  protected  from  seizure  under 
the  South  Carolina  dispensary  act  so  long  as  such  use  oontinneei 
although  it  is  kept  at  a  bona  fide  dub  of  which  the  importer  is  a 
member,  in  a  locked  receptacle  of  which  he  has  the  key* 

The  law  says :  The  right  to  import  under  the  interstate  com- 
merce law  would  be  idle  indeed  if  the  subject-matter  imported 
were  not  protected  when  it  reached  its  destination.  As  it  is  pro- 
tected in  its  importation  solely  because  it  is  imported  for  personal 
use  only,  it  will  be  protected  so  long  as  this  personal  use  contin- 
ues. If  any  attempt  is  made  to  dispose  of  or  use  it  in  Tiolation 
€f  the  police  power  of  the  State  this  protection  ceases. 

H.  O.  PatUm  for  plaintiff. 

William  A.  Barber^  Attorney  Gtoneral  of  South  Oarolihi%  fer 
respondent. 

reported  in  full,  76  Fed.  Bep.  5Si. 


OLTDB  STBAMSHIP  OOHPAITT 

OITT  OOUNOIL  OF  0HARLB8T0N  tH  dL 
(August  16y  1896.) 

By  XJNnED  States  CiBourr  Coubt  (Dist.  S.  0.). 

Maintaining  a/n  office  to  facilitate  business  does  not  change 
character  of  interstate  carrier. — A  steamship  company  running  a 
line  of  steamships  between  New  York  and  Jacksonville  stopping 
at  the  port  of  Charleston  for  receiving  and  landing  passengers  and 
freight,  in  leasing  a  wharf  or  landing,  maintaining  a  plant  and 
machinery  for  taking  in  and  discharging  freight,  and  engaging 
stevedores  and  longshoremen,  having  an  agent  and  clerks  and  an 
office  with  its  usual  furniture,  and  keeping  a  bank  account  as  in- 
cidental to  its  business,  is  engaged  only  in  interstate  commeroei  and 
is  not  subject  to  a  license  tax  by  the  city  of  Oharleston. 

J.  P.  K.  Bryan  for  complainants 
Charles  Inglesby  for  defendants. 

Case  reported  in  full,  76  Fed.  Rep.  48. 
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JAMES  DONALD 
J.  M.  SCOTT  et  aL 


Ex  parte  SCHNEIDER 
{June  4,  1896.) 

By  UwirKD  States  Cibcuit  Court  (Dist.  S.  O.). 

Impectian  Imo  mvst  he  fair. — An  inspection  law  mnst  be  fair, 
equal,  and  in  no  way  discriminating  in  favor  of  either  persons  or 
property. 

La/w  providing  that  ail  liquors  must  he  tested  hy  one  chemist 
illegal. — A  statute  prohibiting  the  disposition  of  intoxicating 
liquors  not  tested  by  a  chemist  of  a  certain  college  and  found  by 
him  to  be  chemically  pure,  and  providing  for  their  seizure,  without 
any  provision  for  an  inspection  by  such  chemist  excepting  of 
liquor  purchased  by  the  State  board  of  control,  cannot  be  sus- 
tained as  an  inspection  law,  but  is  an  unlawful  burden  upon  inter- 
state commerce. 

State  cannot  destroy  competition  ofdUzens  of  other  Staies  mi 
liquor  traffic. — A  State  which  conducts  the  business  through  her 
agents  of  the  sale  of  intoxicating  liquors,  and  takes  the  place  of 
her  citizens,  though  denying  to  them  the  right  of  sale  cannot  de- 
stroy the  competition  of  citizens  of  other  States  by  denying  them 
the  right  to  trade  in  the  same  commodity  in  every  respect  like 
that  in  which  it  is  trading,  save  that  it  is  not  protected  by  a  cer- 
tificiite  which  the  State  alone  can  give,  and  which  it  distinctly 
withholds. 

W.  Gibbes  Whaley  and  J.  P.  K.  Bryan  for  petitioners. 
William  A.  Barber,  Attorney  General  of  South  Carolina,  and 
V.  P.  Townsend  for  respondents. 

Case  reported  in  full,  74  Fed.  Rep.  859. 


JOHN  SELVEGE 

ST.  LOUIS  &  SAN  FRANCISCO  RAILWAY  COMPANY 

(June  30,  1S96.) 

By  MissiH'Ri  Si'PRKVTK  Court. 
SiaU  c<iu7io1  jyrohibU  transportation  of  Texas  cattle. — A  State 
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•tatate  prohibiting  the  transportation  through  the  Stats  of  Ukj 
Texas,  Mexican,  Cherokee,  or  Indian  cattie  afflicted  with  Tezu 
or  Spanish  fever,  is  an  attempted  regalation  of  interstate  oomr 
merce  and  void. 

Z.  JP*.  Parker  for  appellant. 

J.  P.  Nixon  and  J.  T,  Moore  for  appellee. 

Case  reported  in  full,  135  Mo.  163. 


CUMBERLAND  VALLEY  RAILROAD  COMPANY  d  al 

V, 

OETTYSBURO  &  HARRISBURG  RAILROAD  COMPANY  ei  mL 

{October  5,  1896.) 

By  Pennsylvania  Supbemb  Court. 

JSachieive  (agreement  for  itUercAange  of  trcfffU  legtd. — An 
agreement  between  railroad  companies  for  the  interchange  of 
traffic  and  through  transportation  of  passengers  and  freight  is  not 
illegal  as  giving  exclusive  privileges  to  either  of  the  companies 
in  the  use  of  the  other's  roads  to  the  detriment  of  other  shippers 
or  transporters,  although  a  clause  of  the  contract  may  contem- 
plate  a  violation  of  law  under  circumstances  not  existing  at  the 
time  it  is  made. 

J.  W.  Wetzelly  Thomas  Hartj  Jr.j  and  S.  S.  Neel/y  for  appel- 
lants. 
Edward  B.  WaUSy  John  ffaySy  and  D.  WcUson  Bowe  for  ap» 

pellees. 

Case  reported  in  full,  177  Pa.  519. 

BOROUGH  OP  PORT  CUNTON 

V. 

SHAFER 
{June  i,  1896.) 

By  Pennsylvania  Court  of  Common  Pleas. 

Discrhnination  against  citizens  prohibited. — ^There  must  be 
no  discriinitiatiou  in  ]>oIice  regulations  against  peddling  or  can* 
vassing  from  house  to  house  against  citizens  of  other  States. 

Inspection  in  favor  of  domestic  goods  illegal. — ^A  proviso  of 
an  article  exercising  the  taxing  power  of  a  municipality  by  impos- 
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ix: 


ing  a  license  upon  peddlers,  that  it  shall 
soliciting  orders  for  the  mannfacture  of 
beyond  the  boundaries  of  the  State,  is  voic 
interstate  commerce,  aa  there  are  other  arti 
merce  besides  manufactured  goods. 

John  W.  Myon  and  H.  B.  Bartholometi 
R.  H.  Koch  and  S.  M.  interline  for  di 
Case  reported  in  full,  5  Fa.  Dist.  K.  583 

JAHES  DONALD 
J.  M.  SCOTT  «l  at. 
Ea  pant  &.  K  GONZALES 
{December  2,  1896.] 
Br  United  States  CiRcorr  Codrt  (Dist, 
Imported  liquor  not  protected  after  it  h 
person.—  A  package  of  liquor  imported  inl 
another  State  for  the  personal  use  of  the  in 
by  the  interstate  commerce  law  from  seizn 
ate,  after  the  importer  has  given  it  to  anol 
ter's  use  and  eonsamption. 
H.  G.  Patton  for  petitioners. 
William  A.  Barber,  Attorney  General 


Case  reported  in  full,  76  Fed.  Kep.  659. 

NEW  YORK,  NEW  HAVEN,  &  HARTFORD 
PfjT.  in  Brr.. 

PEOPLE  OP  THE  STATE  OF  N 
{March  1,  1897.) 
By  United  States  Supreme  Coukt. 

State  may  prohibit  stoves  in  cars. — Can 
commeree  are  not  exempt,  in  the  absence 
covering  tlie  subject,  from  the  operation  of 
under  penalties  the  licnting  of  passenger 
stoves  or  furnaces  kept  inside  the  care  or  e 
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The  ooart  says :  The  mere  grant  to  Oongress  of  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  States 
did  not,  of  itself  and  without  legislation  by  Congress,  impair  the 
authority  of  the  States  to  establish  snch  reasonable  r^ulations  as 
were  appropriate  for  the  protection  of  the  health,  the  lires,  and 
the  safety  of  the  people.  Tha  statute  in  question  had  for  its 
object  to  protect  all  persons  traveling  in  the  State  of  New  York 
on  passenger  cars  moved  by  the  agency  of  steam  against  the  per- 
ils attending  a  particular  mode  of  heating  such  cars.  There  may 
be  reason  to  doubt  the  efficacy  of  regulations  of  that  kind.  But 
that  was  a  matter  for  the  State  to  determine.  We  know  from 
the  face  of  the  statute  that  it  has  a  real,  substantial  relation  to  the 
object  as  to  which  the  State  is  competent  to  l^islate,  namely,  the 
personal  security  of  those  who  are  passengers  on  cars  used  within 
its  limits.  Why  may  not  regulations  to  that  end  be  made  appli> 
eaUe  within  a  State  to  cars  of  railroad  companies  engaged  in 
interstate  commerce  as  well  as  to  cars  used  wholly  within  snch 
State  ?  The  statute  in  question  is  not  directed  against  interstate 
commerce.  Nor  is  it  within  the  meaning  of  the  Oonstitntion  a 
regulation  of  commerce,  although  it  controls,  in  some  d^pree,  the 
conduct  of  those  engaged  in  such  commerce.  So  ftr  as  it  may 
affect  interstate  commerce  it  is  to  be  regarded  as  legislation  in  aid 
of  commerce  and  enacted  under  the  power  remaining  with  the 
State  to  regulate  the  relative  rights  and  duties  of  all  persons  and 
corporations  within  its  limits. 

John  M.  Bowers  for  plaintiff  in  error. 

Theodore  E,  Hancock^  Attorney  General  of  New  York,  and 
William  Henry  Dennis  for  defendant  in  error. 

Case  reported  in  full,  165  U.  S.  628,  41  L..  ed.  858. 


WESTERN  UNION  TELEGRAPH  COMPANY,  Apft, 

V, 

EUBANK  €t  al. 

(February  4,  1897.) 

By  Kentuokt  Court  of  Appeals. 

State  may  prevent  earner  from,  contracting  agamd  annmcnr 
law  liability. — A  provision  of  a  State  Constitution  that  a  ooiii> 
mon  carrier  shall  not  be  permitted  to  contract  for  relief  from  its 
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common-law  liability  is  not  in  conflict  with  the  interstate  com- 
merce clause  of  the  Federal  Constitution. 

Richa/tda^  Bashin^  dk  Ronald^  A.  8,  Walker^  George  C.  Harris^ 
and  George  H,  Fearone  for  appellant. 

Goodnight  ds  Roark  and  Sims  &  Covington  for  appellees 

Case  reported  in  full,  38  S.  W.  1068. 


CITY  OF  ANNISTON 

SOUTHERN  RAILROAD  COMPANY. 
{November  10^  1896.) 

By  Alabama  Supreme  Coubt. 

City  may  impose  privilege  tax  on  railroad. — The  imposition  of 
a  privilege  tax  by  a  city  for  business  done  Mrithin  such  city  by  a 
railroad  company  whose  lines  extend  into  other  States  is  not  an 
interference  with  interstate  commerce. 

Kelly  dk  McGhee  for  appellant. 
KnoXy  Bowie,  dk  Pelham  for  appellee. 

Case  reported  in  full,  112  Ala.  557. 


ALBERT  H.  BEARDSLEY,  B^pL, 

V. 

NEW  YORE,  LAKE  ERIE,  &  WESTERN  RAILROAD  COHPANT 

et  al„  AppU. 

{March  Term,  1897.) 
By  New  York  Supreme  Court,  Appellate  DnnsioK. 

Law  requiring  mileage  hooks  applicable  onlywUhin  the  State. — 
A  State  statute  requiring  every  railroad  company  operating  a 
railroad  in  the  State  more  than  100  miles  in  length  and  author- 
ized to  charge  a  maximum  fare  of  not  more  than  8  cents  per 
mile  to  use  mileage  books  will  be  construed,  in  the  case  of  a  rail- 
road having  more  than  that  number  of  miles  in  the  State  but 
whose  lines  extend  into  other  States,  to  apply  solely  to  commerce 
within  the  State. 

Frederic  B.  Jennings  and  David  C  Robinson  for  appellantB. 

Herendeen  dk  Mandeville  for  respondent. 

Case  reported  in  full,  15  App.  Div.  251. 


APPENDIX.  Xd 

J.  C.  CURRY 

V. 

KANSAS  A  COLORADO  PACIFIC  RAILWAY  COMPANY. 

(AprU  10, 1897.) 
By  Kansas  Supreme  Court. 

Pass  may  he  issued  for  valudbU  consideration. — The  prohibi- 
tion of  the  Interstate  Commerce  Act  against  the  issuance  of  rail- 
way ])asses  does  not  apply  to  passes  issued  for  money  or  other 
vahiable  consideration. 
e/.  W.  Lord  and  J.  W.  Deford  for  plahitiff  in  erron 
Waggener^  Horton^  dk  Orr  for  defendant  in  error. 

Case  reported  in  full,  48  Pac.  679. 


B.  M.  PARSONS,  Plff,  in  Err., 
t. 
CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY. 

{May  Uy  1897.) 
By  United  States  Supreme  Court. 

Xo  recovery  for  discriminating  charges. — ^A  recovery  by  a 
sliipper  from  a  carrier  because  of  partiality  and  favoritism  toother 
sliippers  cannot  be  had  in  the  absence  of  a  statute,  provided  the 
complaining  shipper  has  not  been  charged  more  than  a  reasonable 
rate. 

Statements  insufficient  to  show  violation  of  Interstate  Com- 
merce Act. — An  averment  that  the  fixing  or  naming  of  Turner  and 
Rochelle  as  the  pretended  termini  of  shipment  under  joint  tariflfs 
when  destined  to  New  York,  Boston,  Philadelphia,  or  Baltimore 
was  a  device  to  evade  the  law,  and  that  the  property  was  in  fact 
transported  to  Chicago  and  there  sold  on  the  market  or  delivered 
to  connecting  roads  for  eastern  points,  without  stating  what  evasion 
was  intended  or  how  the  devise  operated  to  make  an  evasion  of 
tlie  law,  and  without  denying  that  there  was  a  joint  tarift*  estab- 
lished or  alleging  that  the  tariff  itself  was  a  pretense, — is  not  suffi- 
cient to  show  a  violation  of  the  Act  to  Regulate  Commerce. 

Persons  not  injured  cannot  recover  for  violation  of  act. — One 
who  does  not  sliow  that  he  would  have  taken  advantage  of  a  joint 
tariff  if  he  had  known  of  it  cannot  recover  of  a  carrier  for  failure 
to  publish  the  tariff  or  file  it  with  the  Interstate  Commerce  Com- 


mispion  as  required  l>y  the  Interstate  Coi 
any  party  con  recover  under  the  luteretate  ( 
n 01  ipubli cation  of  a  joint  tariS  he  must  show 
of  the  carrier,  but  that  tlie  wrong  has  in  i 
jury. 

C.  C.  Nouree  for  plaintifi  in  error. 

IXoyd  TT.  Bowers  for  defendant  in  erroi 

Edward  B.  Whitney,  Assistant  Attorney 
Commerce  Commission. 

Case  reported  in  full,  167  U.  S.  447,  42  ] 

ALABAMA  GREAT  SOUTHERN  RAILS 
CITY  OP  BESSEMER. 
(December  17, 1896.) 

By   Al^BAltA   SlIFREME   CoUBT. 

City  7nay  impose  tax  on  carriage  of  past 
its. — An  ordinance  imposing  a  license  tai 
doing  bnsineae  in  the  city  by  carrying  pasBt 
tlie  city  to  other  points  in  the  State  is  not 
of  commerce, 

Smith  (&  Weatherly  for  appellant 

No  counsel  for  appellee. 

Case  reported  in  full,  21  So.  64. 


STATE  OF  WEST  VIROIl 

ELQIE  MYERS. 
{N(yoemher  9,  1895.) 
Bt  West  Virginia  Supreme  Court  of  I 

State  m.ay  require  oleomargariTi^  to  he  i 
ment  by  a  State  statute  that  oleomargarine 
terated  butter  shall  be  colored  pink  is  not  unci 
it  applies  to  products  mannfactured  onteide 

TT,  W.  Amett  for  plaintitf  in  error. 

T.  S.  liiUy  and  White  <&  Allen  for  defe; 

Case  reported  in  full,  42  W.  Va.  822. 
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WESTERN  UNION  TELEGRAPH  COMPANY 

«. 
MISSISSIPPI  RAILROAD  COMMISSION. 

{May  18,  1896.) 
By  Mississippi  Supreme  Court. 

StdU  may  impose  regulations  on  telegraph  companies. — A  tele- 
graph company  is  subject  to  such  reasonable  police  regulations 
with  reference  to  domestic  transmission  of  messages  as  a  State 
may  see  proper  to  impose  to  secure  convenience  to  the  people, 
notwithstanding  that  it  is  a  foreign  corporation,  is  engaged  in  in- 
terstate transmission  of  messages,  and  secured  its  right  to  erect 
its  lines  along  the  post  roads  in  the  State  under  an  act  of  Con- 
gress. 

Mayes  dk  Hanrris  for  appellant. 

Wylie  N.  Nash,  Attorney  General,  for  appellee. 

Case  reported  in  full,  21  So.  15. 


W.  H.  FUQUA  €t  aL,  Plff$,  in  Brr., 

V, 

PABST  BREWING  COMPANY. 
{December  IJ^  1896.) 

By  Texas  Supreme  Court. 

Imported  beer  subject  to  anti-trust  laws  of  State, — An  article 
broiiglit  from  another  State  under  a  contract  of  purchase  ceases 
to  be  an  article  of  interstate  commerce  so  far  as  the  contract 
makes  an  unlawful  trust  by  giving  the  purchaser  exclusive  con- 
trol of  its  sale  in  the  vicinity  and  binding  him  not  to  deal  in  any 
otlier  article  of  the  kind.  So  beer  brought  from  another  State 
under  an  invalid  trust  agreement  becomes  upon  its  arrival  in  the 
State  immediately  subject  to  an  anti-trust  law  of  the  State  by 
reason  of  the  act  of  Congress  of  August  8,  1890. 

George  E.  IloUaiid  for  plaintiffs  in  error. 

Browning  c&.  Madden  for  defendant  in  error. 

Case  reported  in  full,  35  L.  R.  A.  241. 
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J.  M.  SCOTT  et  al,,  Flffi.  in  Err^ 

9. 

JAMES  DONALD. 

{January  18 ^  1897.) 

By  United  States  Supkemb  Court. 

State  cannot  discriminate  against  importers  of  liquors. — 
Where  a  State  recognizes  the  manafactare,  sale,  and  use  of  in- 
toxicating liquors  as  lawful  it  cannot  discriminate  against  bring- 
ing special  articles  in  and  importing  them  from  other  States. 

South  Carolina  dispensary  law  invalid. — ^The  South  Carolina 
dispensary  law  of  1895  is  unconstitutional  and  void  as  a  hindrance 
to  interstate  commerce  and  an  unjust  preference  of  the  products 
of  that  State  as  against  similar  products  of  other  States,  and  is 
not  within  the  scope  of  the  act  of  August,  1890,  subjecting  in- 
toxicating liquors  brought  into  any  State  or  territory  to  its  police 
laws. 

Willdaan  A.  Barber,  Attorney  General  of  South  Carolina^  for 
plaintifiPs  in  error. 
tT.  P.  Kennedy  Bt^yan  for  defendant  in  error. 

Case  reported  in  full,  165  U.  S.  58,  41  L.  ed  632. 


STATE  OF  IOWA 

DONALD  c.  McGregor 

{July  23,  1896.) 

By  United  States  Circuit  Court  (N.  D.  Iowa). 

State  cannot  prohibit  sale  of  cigarettes  in  original  pacTcages. 
— One  who  imports  from  another  State  packages  of  cigarettes  in 
pasteboard  boxes  containing  ten  cigarettes  without  case  covering 
or  inclosures  about  such  packages  cannot  be  punished  under  a 
State  statute  prohibiting  the  sale  or  keeping  for  sale  such  cigar- 
ettes, where  they  are  kept  and  sold  in  such  original  packages. 

Davis,  Kellogg,  cfe  Severance  and  W.  W.  FuUer  for  petitioner. 
Milton  Remley,  Attorney  General  of  Iowa,  for  respondent. 

Case  reported  in  full,  76  Fed.  Rep.  956. 
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F.  R.  OSBORNE,  Ptfl  In  Err^ 

9. 

STATE  OF  FLORIDA. 

{Jofi/uary  ^  1897.) 

Bt  IJinTXD  States  SupssiaB  Ooubt. 

State  may  tax  local  btmness  of  eoopreai  campaniy. — A  State 
statute  imposing  a  license  tex  on  local  business  of  aa  express 
company,  but  which  does  not  require  a  license  for  doing  interstete 
business,  is  valid. 

John  E.  Hartridge  for  plaintiff  in  error. 
W.  B.  Lama^j  Attorney  General  of  Florida,  for  defendant  in 
error. 

Oase  reported  in  full,  164  U.  S.  650,  41  L.  ed.  686L 


a  S.  WIGHT,  Bf.  <pi  JBh%» 

«. 

UNITED  STATES. 
{MayJJ^  1897.) 

Bt  XJNrrED  States  Supbehe  Coubt. 

Allowance  for  cartage  to  one  ehvpper  illegal. — ^An  allowance 
for  cartage  made  by  a  railroad  company  te  a  shipper  who  had  no 
siding  connection  with  that  line,  although  he  had  such  connection 
with  another  competing  line,  is  in  violation  of  the  section  of  the 
Interstate  Commerce  Act  prohibiting  rebates,  drawbacks,  and 
special  rates,  when  a  similar  allowance  was  not  made  te  another 
person  who  shipped  goods  over  the  same  line,  under  the  same 
circumstances  except  that  he  had  no  siding  connection  with  either 
road. 

The  phrase  ^'  under  substantially  similar  circumstances  and  oon- 
ditions  '*  in  §  2  of  the  Interstate  Commerce  Act  refers  to  the  mat- 
ter of  carriage,  and  docs  not  include  competition. 

The  court  says :  The  wrong  prohibited  by  the  section  is  a  dis- 
crimination between  shippers.  It  was  designed  to  compel  every 
carrier  to  give  equal  rights  to  all  shippers  over  its  own  road  and 


to  forbid  it  by  any  device  to  enforce  higli 

than  another. 
Sugh  L.  Bond,  Jr.,  and  John  K.  Covy 
EAward  B.  Whitney,  Aflsistant  Attorni 

ant  in  error. 

Case  reported  in  fall.  167  U.  8.  512,  4S 


UNITED  STATES 

ADDYSTON  PIPB  &  STEEL  CO 

{February  6,  1897. 

By  Unitkd  States  CiKoorr  Couet  (E.  D, 

Combination  to  prevent  competition  n 
to  local  business. — An  association  of  mat 
pipe  for  the  pnrpose  of  preventing  destru 
witliin  the  act  of  Congress  forbidding  mo 
restraint  of  trade,  where  it  does  not  cont 
merce  more  than  any  ordinary  manuf: 
wlioee  prodncts  find  a  market  in  other  SU 
tic  markets. 

Federal  authority  cannot  interfere  wi 
<Ta!  authority  over  monopolies  or  contmci 
exists  only  when  they  assume  snch  anthoi 
as  to  interfere  directly  and  substantially,  t 
ally,  with  interstate  commerce  or  commer 

Provision  for  bonus  by  member  of  ass 
tract  not  Vlegal. — An  agreement  between 
iron  pipe  by  which  a  bonus  is  paid  by  the 
tracts  to  the  association  is  not  in  restraint 
where  the  object  of  such  bonus  and  the  u 
vent  all  members  from  furnishing  and  f 
but  to  determine  which  one  shall  do  so. 

The  court  says:  The  cases  recognize  the 
subjects  of  commerce  and  commerce  itself 
instruments,  and  adds  to  euch  commerce  e 
of  commerce.     In  regard  to  State  legislati 


^^ 
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from  the  beginning  that  to  render  such  legislation  subject  to  con- 
stitational  objection  nnder  the  commerce  clause,  the  effect  of  the 
l^islation  upon  interstate  commerce  must  be  direct  and  not  inci- 
dental or  indirect.  A  particular  business  must  be  distinguished 
from  the  mere  subjects  of  the  business  and  from  mere  incidents 
to  or  instruments  by  which  the  business  is  carried  on.  It  is 
hardly  conceivable  that  any  large  industrial  or  manufacturing  es- 
tablishment should  be  carried  on  without  shipping  products  from 
one  State  to  another,  and  such  would  certainly  be  the  course  of 
business  contemplated.  Nevertheless  the  business  of  such  an  es- 
tablishment would  be  related  to  interstate  commerce  only  incident- 
ally or  indirectly.  Coniinerce  would  not  be  the  main  business 
nor  within  the  main  purpose  of  the  ordinary  manufacturing  estab- 
lishment. Interstate  commerce  would  be  altogether  an  incident. 
If  every  private  enterprise  which  is  carried  on  in  part  or  chiefly 
by  interstate  shipments  or  by  a  mode  of  business  which  makes 
this  necessary  is  to  be  regarded  as  thereby  so  related  to  interstate 
commerce  as  to  come  within  the  regulating  power  of  Congress  it 
is  obvious  that  this  power  could  at  once  be  extended  to  almost 
every  form  of  business  in  the  country  which  is  conducted  on  any- 
thing like  an  extensive  scale.  So  liberal  an  interpretation  as  this 
would  obviously  in  a  large  sense  obliterate  the  lines  between  Fed- 
eral and  State  jurisdiction,  and,  as  an  act  of  Congress  is  paramount 
in  authority,  would  strike  down  the  autonomy  of  the  States. 

Jaines  11,  Bible  for  complainant. 

Brown  cfe  Spurlock  and  W,  E,  Spears  for  defendants. 

Case  reported  in  full,  78  Fed.  Kep.  712. 


FRED  MILLER  BREWING  COMPANY 

c. 

STEVENS  ti  aX, 

{May  11,  1897.) 

By  Towa  Supreme  Court. 

Bond  of  Heller  of  liquor  in  original  paokage%  may  Itf  made 
void  hy  State  statute. — A  bond  executed  in  Iowa  and  delivered 
and  accepted  in  Wisconsin  afl  security  for  the  acts  of  the  princi- 
pal obligor  in  selling  in  the  former  State,  in  violation  of  the  lawB 
AiTx.  7 
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thereof,  intoxicating  liqaors  shipped  int 

paclca^es  from  the  latter  State,  is  void  t 

and  tlie  act  of  Congress  of  August  8, 

intoxicating  hqaors  transported  into  any 

therein,  he  subject  to  the  operation  and  < 

State  enacted  in  the  exercise  of  its  pol 

extent  as  if  such  liquors  liad  been  produ 

Sean  tk  Sherman  for  appellant. 

Swan,  Lawrence,  &  Swan  for  appelle 

Case  reported  in  full,  71  N.  W.  186. 

R  B.  F.  PEIRCB 

EDWARD  VAN  DU8 

{February  S,  189'. 

By  UurrED  States  Cibccit  Codbt  of 

State  may  make  carrier  liable  for  ne^ 
panics  engaged  in  interstate  coininerc< 
statute  making  railroad  companies  liable 
on  account  of  the  negligence  of  others  hi 
of  them,  so  long  as  Congress  does  not  de 

The  court  says:  Undoubtedly  tlie  wl 
ity  of  interstate  railroad  companies  for  tl 
their  service  may  be  covered  by  nationf 
Congress  under  its  power  to  regulate  con 
But  as  Congress  has  not  dealt  with  thf 
tent  for  tho  State  to  declare  that  an  e 
corporation  doing  business  there,  inch 
commerce  among  the  States,  should  be  d 
acts  within  that  State,  the  superior,  no 
other  employees  placed  under  his  contro! 

Before  Harlan,  Circnii  Justice,  and  2 
Judges. 

Clarence  Brown  for  plaintiff  in  error. 

OrviUe  S.  Brumbaek  and  Charles  A. 
ID  error. 

Case  reported  in  full,  78  Fed.  Rep.  6&! 
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HOUSTON,  EAST  A  WEST  TEXAS  RAILWAY  COMPANY 

«. 

PETERS  et  al. 
(March  11,  1897.) 

By  Texas  Coukt  of  Civil  Appeals. 

State  cannot  compel  interstate  carrier  to  deli/ver  goods. — A 
State  statute  prescribing  a  penalty  for  failure  of  a  carrier  to  de- 
liver goods  in  its  possession  on  demand  of  the  consignee  and 
tender  of  the  freight  specified  in  the  bill  of  lading  is  inoperative 
80  far  as  it  imposes  a  penalty  against  a  carrier  engaged  in  inter- 
state commerce. 

The  decision  is  based  upon  that  of  Gvifj  C.  cfe  S.  F.  R.  Co.  v. 
Eejley,  168  U.  S.  98,  39  L.  ed.  910,  and  the  court  says  that  the 
act  of  Congress  and  the  State  statute  operate  on  the  same  subject- 
matter  and  prescribe  different  rules  concerning  it ;  and  when  thip 
is  so  they  conflict,  and  the  State  law  must  necessarily  give  way 
to  the  Federal. 


W.  H.  Wilson  and  Baker,  Botts,  Baker^  <6  ZoveU  for  appellant. 
StU  cfe  Bill  for  appellees. 

Case  reported  in  full,  40  S.  W.  428. 


CHARLES  U.  COTTINO 

KANSAS  CITY  STOCKYARDS  COMPANY  H  al 

{AprU  12,  1897.) 

By  ITNrrED  States  Circuit  Court  (Dist.  Kan.  First  Div.). 

That  business  is  located  in  two  States  does  not  make  it  inter- 
state.— That  the  yard  of  a  stock-yards  company  is  located  in  two 
States,  and  that  the  company  does  business  in  both,  do  not  make 
its  business  interstate  so  as  to  prevent  its  regulation  by  the  statute 
of  one  of  the  States. 

Waggener,  Ilorton,  <J&  Orr  for  complainant. 
L.  C.  Boyle,  Attorney  General  of  Kansas,  and  David  Martin 
for  defendants. 

Case  reported  in  full,  79  Fed.  Rep.  679. 
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JOHN  E.  ROSELLB 

V, 

FARMERS'  BANK  OP  NORBORNE  (McAULIFPB.  Intenrener). 

(March  2,  1897.) 

By  Missouri  Supreme  Court. 

Lottery  ticket  not  p7*otected  as  interstate  commerce, — A  ticket 
in  a  lottery  authorized  at  the  place  of  issue  is  not  within  the 
protection  of  the  interstate  commerce  clause  of  the  United  States 
Constitution. 

The  court  says :  The  people  of  the  State  of  Missouri  have  the 
inherent,  sole,  and  exclusive  right  to  regulate  the  internal  govern- 
ment and  police  thereof  subject  to  the  paramount  force  of  the 
Federal  laws.  The  Federal  laws  do  not  sanction  the  agreement 
here  in  question  or  add  anything  towards  improving  its  legal 
quality  as  determined  by  the  local  law.  A  ticket  in  a  lottery 
authorized  at  the  place  of  issue  cannot  certainly  be  regarded  as 
within  the  protection  of  the  interstate  commerce  clause  of  the 
Federal  Constitution ;  certainly  not  in  view  of  the  legialatioQ  oi 
Congress  touching  lotteries. 

Hale  dk  Son  and  J.  W.  Sebree  for  appellant 
Morton  Jourdan  for  respondent. 

Case  reported  in  full,  39  S.  W.  274. 


HENDERSON  BRIDGE  COMPANY,  PfT  ^  Srr.. 

9, 

COMMONWEALTH  OP  KENTUCKY. 
{March  16,  1897.) 

By  TTiOTBD  States  Supreme  Court. 

State  may  tax  corporation  maintaining  bridge  aver  rwer  im 
State  boundary, — A  State  tax  on  the  intangible  property  of  a 
company  chartered  by  that  State  and  maintaining  a  bridge  over  a 
river  on  the  State  boundary  is  not  an  unconstitutional  burden  on 
interstate  commerce  when  the  business  carried  on  over  the  bridge 
is  done  by  other  persons  and  corporations  Vhicn  pay  the  bridge 
company  tolls  for  the  privilege  of  using  the  bridge. 

State  right  to  taoc  hridge  not  defeated  hy  regvlation  of  bridge 
by  Congress. — The  fact  that  a  bridge  over  a  navigable  river  b©- 
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tween  two  States  is  made  a  post  road  by  an  act  of  Congress 
which  also  regulates  the  lieight  of  the  bridge  and  the  width  of 
the  spans  does  not  interfere  with  the  right  of  the  State  to  impose 
taxes  on  the  bridge  company. 

The  court  says :  Clearly  the  tax  was  not  a  tax  on  the  inter- 
state business  carried  on  over  or  by  means  of  the  bridge  because 
the  bridge  company  do  not  transact  such  business.  That  business 
was  carried  on  by  the  persons  and  corporations  which  paid  the 
bridge  company  tolls  for  the  privilege  of  using  the  bridge.  The 
fact  that  the  tax  in  question  was  to  some  extent  affected  by  the 
amount  of  the  tolls  received  and  therefore  might  be  supposed  to 
increase  the  rate  of  tolls  is  too  remote  and  incidental  to  make  it 
a  tax  on  the  business  transacted. 

James  P.  Helm  and  Helm  Bruce  for  plaintiff  in  error. 
William  J.  Hendrick  for  defendant  in  error. 

Case  reported  in  full,  166  U.  S.  150,  41  L.  ed.  954. 


UNITED  STATES  OP  AMERICA.  AppL, 

V, 

TRANS-MISSOURI  FREIGHT  ASSOCIATION. 

{March  2^,  J897.) 

By  United  States  Supreme  Court. 

Contract  between  competing  carriers  relating  to  traffic  rates 
illegal. — A  contract  between  competing  railroads  relating  to  traf- 
fic rates  for  the  transportation  of  articles  of  commerce  between 
the  States,  the  direct  effect  of  which  is  to  produce  a  restraint  of 
trade  or  commerce,  is  within  the  provision  of  the  act  of  Congress 
of  July  2,  1890,  declaring  that  every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade  or 
commerce  among  the  several  States  or  with  foreign  nations  is 
illegal. 

Competing  roads  cannot  agree  to  muintain  rates, — Competing 
and  nonconnecting  railroads  are  nut  authorized  by  the  commenrc 
act  to  make  an  aorreement  for  maintenance  of  rates  and  the  cnrl)- 
ing  of  competition. 

Comh'indiions  in  restraint  of  trade  are  prohibited. — All  com- 
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binaticiiis  in  restraint  of  trade  or  commerce  are  prohibited  by  the 
act  of  Congress  of  July  2,  1890,  whether  they  are  in  the  form  of 
trusts  or  in  anv  other  form. 

TJrdawfvl  restraints  not  limited  to  those  v/rdawful  at  comnum 
law. — The  words  "  unlawful  restraints  and  monopolies "  in  the 
title  of  the  act  of  Congress  of  July  2,  1890,  do  not  show  that  the 
purpose  of  the  act  was  to  include  only  contracts  which  were  un- 
lawful at  common  law,  but  refer  to  and  include  those  restraints 
and  monopolies  which  are  made  unlawful  in  the  body  of  the  act 

AU  contracts  in  restraint  of  trade  prohibited. — The  term 
'*  contracts  in  restraint  of  trade  "  as  used  in  the  act  of  Congress 
of  July  2,  1890,  does  not  refer  only  to  contracts  which  were  in- 
valid at  common  law  but  includes  every  contract  in  restraint  of 
trade  and  is  not  limited  to  that  kind  of  contract  which  is  an  un- 
reasonable restraint  of  trade. 

Combination  to  maintain  reasonable  rates  iUegaL — The  right 
of  the  railroad  company  to  charge  reasonable  rates  does  not  in- 
clude the  right  to  enter  into  a  combination  with  competing  roads 
to  maintain  rates. 

Agreement  between  competing  roads  to  maintain  rea^sonabU 
rates  illegal, — An  agreement  between  railroad  companies  for  the 
purpose  of  mutual  protection  by  establishing  and  maintaining 
reasonable  rates,  rules,  and  regulations  on  all  freight  traffic  both 
through  and  local  is  by  its  necessary  effect  an  agreement  to  re- 
strain trade  or  commerce  within  the  meaning  of  the  act  of  Con- 
gress of  July  2, 1890,  no  matter  what  the  intent  was  on  the  part 
of  those  who  signed  it. 

Statute  not  applied  to  pre-existing  contract. — Betroactive  effect 
is  not  given  to  a  statute  making  combinations  in  restraint  of  trade 
illegal  by  applying  the  statute  to  a  continuation  after  its  passage 
of  a  pre-existing  contract. 

United  States  may  bring  action  to  dissohe  tmiaviftd  oombina- 
tion, — The  United  States  is  authorized  by  the  act  of  July  2, 1890, 
to  bring  an  action  for  the  dissolution  of  an  unlawful  combination 
of  carriers  in  violation  of  such  act  and  for  an  injunction  against 
continuing  such  a  comlnnation. 

The  court  says :  The  language  of  the  act  includes  every  oon- 
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tract,  combination  in  tlie  form  of  trust  or  otherwise,  or  conspiracy 
in  restraint  of  trade  or  commerce  among  the  several  States  or 
with  foreign  nations.  So  far  as  the  very  terms  of  the  statute  go 
they  apply  to  any  contract  of  the  nature  described.  A  contract 
therefore  that  is  in  restraint  of  trade  or  commerce  is  by  the  strict 
language  of  the  act  prohibited,  even  though  such  contract  is  en- 
tered into  between  competing  common  carriers  by  railroad  and 
only  for  the  purposes  of  thereby  affecting  traffic  rates  for  the 
transportation  of  persons  and  property.  If  such  an  agreement 
restrain  trade  or  commerce  it  is  prohibited  by  statute  unless  it  can 
be  said  that  an  agreement,  no  matter  what  its  terms,  relating  only 
to  transportation,  cannot  restrain  trade  and  commerce.  We  see 
no  escape  from  the  conclusion  that  if  any  agreement  of  such  a 
nature  does  restrain  it  the  agreement  is  condemned  by  this  act 

Judson  Harmon^  Attorney  General,  for  the  United  States. 

John  jF.  Dillon,  James  C.  Carter,  E,  J.  Phelps,  A.  L.  WiU- 
tains,  Harry  Hvhhard,  and  John  M.  Dillon  for  appellee. 

W.  F.  Guthrie  and  Lloyd  W,  Bowers  filed  briefs  on  behalf  of 
certain  railroad  companies. 

Case  reported  in  full,  166  U.  S.  290,  41 1-  ed,  1007. 


PEOPLE  OP  THE  STATE  OP  NEW  YORK,  Appt.^ 

t. 

SAMUEL  K.  HAWKINS. 
{September  8,  1897.) 

By  New  York  Supreme  Court,  Appellatb  Diyision. 

State  police  power    cannot  control  constitutional  rights  of 
United  Stales  govemm£nt, — The  police  power  of  the  State  can- 
not be  set  up  to  control  the  inhibitions  of  the  Federal  Constitution 
or  the  powers  of  the  United  States  government  created  thereby. 

State  cannot  prohibit  sale  of  convict-made  goods. — The  inter- 
state commerce  provision  of  the  United  States  Constitution  is 
violated  by  a  law  forbidding  the  sale  of  all  goods  made  by  convict 
labor,  including  those  made  in  the  State  of  New  York,  to  be  labeled 
or  branded  before  being  exposed  for  sale  or  sold,  bo  far  as  con- 
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cems  goods  made  by  convict  labor  in  other  States  which  are  not 
from  their  nature  or  condition  withdrawn  from  the  class  of  mer- 
chandise belonging  to  commerce,  as  the  police  power  of  the  State 
does  not  extend  to  such  articles  when  considered  in  connection 
with  interstate  commerce. 

Harry  C,  Perkins  and  James  A.  McCormicJc  for  appellant. 
Reynolds^  Stanchfidd^  dk  Collins  for  respondent. 

Case  reported  in  full,  47  N.  Y.  Supp.  56. 


B.  L.  FIELDER,  Appt,^ 

9, 

MISSOURI.  KANSAS,  &  TEXAS  RAILWAY  COMPANY  OP  TBXAB- 

{October  27, 1897.) 

By  Texas  Court  of  Civil  Appeals. 

State  cannot  impose  penalty  for  discf'immation  between  ship- 
pers,— Discrimination  by  a  railroad  company  between  its  custom- 
ers in  delivering  on  spur  tracks  at  the  point  of  delivery  carloads  of 
coal  shipped  from  another  State  is  within  the  control  of  Congress 
as  interstate  commerce ;  and  no  penalty  for  such  discrimination 
can  be  recovered  under  a  State  statute. 

The  court  says :  The  right  of  Congress  to  control  interstate 
(fomrnerce  is  not  solely  limited  while  the  commerce  is  in  actual 
transportation,  but  extends  to  and  includes  the  necessary  handling 
of  tliat  commerce  at  terminal  points.  It  is  as  much  necessary  to 
the  interest  of  interstate  commerce  and  the  uniformity  of  rule 
that  should  apply  to  transportation  of  that  character  of  commerce, 
vvliich  is  one  of  the  objects  intended  to  be  accomplished  by  re- 
serving this  power  solely  to  Congress,  that  it  should  retain  control 
and  dominion  over  the  shipments  at  the  beginning  and  terminal 
points,  as  well  as  during  the  actual  transportation  of  the  com- 
merce, 

Beaty  cfe  Culver  for  appellant. 

T,  S,  Miller  2LX\d  Head,  Dillardy  dk  Muse  for  appellee. 

Case  reported  in  full,  42  S.  W.  362. 
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UNITED  STATES  OP  AMERICA,  «r  rO.  IKTER8TATB  OOMMERCE 

COMMISSION, 

V, 

SEABOARD  RAILWAY  COMPANY. 
{July  «,  7*57.) 

By  United  States  Circuit  Court  (S.  D.  Ala.). 

I^cal  road  may  engage  in  interstate  cammeroe  by  offering  pari 
of  through  line, — A  railroad  company  whose  road  wholly  lies 
within  the  State  in  wliich  it  was  organized  is  engaged  in  inter- 
state commerce  in  transporting  property  between  points  without 
the  State  and  points  in  the  State  under  a  common  arrangement 
for  a  continuous  carriage  or  shipment,  where  it  receives  and  re- 
ceipts for  its  part  of  through  freight,  as  provided  for  in  a  joint 
freight  tariff,  upon  through  way  bills,  although  the  proportion 
received  is  the  same  in  amount  as  its  regular  local  rate. 

Joseph  N.  Miller  for  relator. 
K  Z.  Rv,seeU  for  defendant. 

Case  reported  in  full,  82  Fed.  Kep.  563. 


STATE  OP  ALABAMA.  Appt,, 

V. 

JOHN  D.  STRIPLING. 
{February  «,  1897.) 
By  Alabama  Supreme  Court. 

Sltate  may  prohibit  wagers  on  events  to  take  place  outside  of 
its  borders, — A  prohibition  of  wagers  or  the  sale  of  pools  or  tick- 
ets or  other  chance  on  any  horse  race,  prize  fight,  or  otlier  con- 
test outside  of  the  State  is  not  an  unconstitutional  interference 
with  commerce. 

The  court  says :  The  State  has  a  right  to  protect  the  lives  and 
morals  of  its  people  against  acts  which  threaten  them,  even 
though  such  acts  can  only  be  accomplished  through  some  instru- 
mentiility  of  interstate  commerce.  And  it  might  as  well — indeed, 
with  less  want  of  force — be  said  that  a  law  of  this  State  inhibit- 
ing agencies  here  from  procuring  from  other  States,  and  dissemi- 
nating here,  obscene  literature  or  criminal  libels  upon  our  citizens, 
would  be  an  unwarranted  interference  with  commerce  between 


OVl  APPENDIX. 

the  States.  The  riglit  of  the  State  to  enact  and  enforce  such 
laws,  assuming  they  touch  upon  such  commerce,  is  supported  by 
the  same  principle  which  upholds  State  statutes  forbidding  the 
running  of  trains  on  Sunday. 

William  C.  FittSy  Attorney  General,  and  Thomas  O.  Jones  for 
the  State. 
John  W.  A.  Sanford^  Jr.y  for  appellee. 

Case  reported  in  full.  21  So.  409. 


MORRIS  L.  GLAD80N,  Flff.  in  Brr^ 
STATE  OP  MINNESOTA. 

{April  le,  1897.) 

By  United  States  Supreme  Court. 

State  may  require  train  to  stop  at  all  county  seats. — ^A  railroad 
train  running  between  two  points  within  the  same  State,  although 
carrying  passengers  who  are  to  be  transferred  to  another  train  of 
the  same  company  which  shall  carry  them  to  another  State,  is  not 
exempt  from  a  State  law  requiring  it  to  stop  at  county  seats, 
on  the  ground  that  this  constitutes  an  interference  with  interstate 
commerce. 

Emerson  Hadley  and  Jam£s  D.  Armstrong  for  plaintiff  in 
error. 

H.  W.  ChiZdSy  Attorney  General  of  Minnesota,  and  Charge  B. 
Edgerton  for  defendant  in  error. 

Case  reported  in  full,  166  U.  S.  427,  41  L.  ed.  1064. 


COMMONWEALTH  OF  KENTUCKY,  AppL^ 

0. 

CHESAPEAKE  &  OHIO  RAILWAY  COMPAlTSr. 

{April  U,  1897.) 

By  Kentucky  Court  of  Appeals. 

Statute  mxiy  require  lease  of  railroad  to  he  reoorded. — A  State 
statute  does  not  unlawfully  interfere  with  interstate  commerce 
which  requires  every  person  operating  a  railroad  in  the  State 
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under  a  lease  to  record  the  same  in  the  office  of  the  Secretary  of 
State  and  in  the  county  clerk's  oflSce  of  every  coonty  in  which 
the  road  or  any  part  thereof  lies,  within  thirty  days  after  the  exe- 
cution of  the  contract. 

M,  R,  Lockhart  and  W.  S.  Taylor  for  appellant. 
W.  H.  Wadsworth  and  L,  J.  Crawford  for  appellee. 

Case  reported  in  full,  40  S.  W.  250. 


WESTERN  UNION  TELEGRAPH  COMPANY.  iW  *»  Brr., 

t. 
J.  M.  POWELL. 

{February  j^  1897.) 

By  Virginia  Supreme  Court  of  Appeals. 

State  may  provide  forfeiture  for  failure  to  transmit  telegram. 
— The  commerce  clause  of  the  United  States  Constitution  is  not 
infringed  by  a  State  statute  providing  that  any  telegraph  com- 
pany doing  business  in  the  State  which  fails  to  transmit  a  message 
as  provided  in  the  statute  shall  forfeit  $100  to  the  person  sending 
or  wisliing  to  send  the  message ;  nor  by  a  statute  providing  for  a 
like  forfeiture  where  the  company  fails  to  deliver  the  message 
promptly  to  the  person  to  whom  it  is  addressed  after  its  arrival 
at  destination,  wliere  the  regulations  of  the  company  require  such 
delivery. 

Stilus  dh  Ilolladay  for  plaintiff  in  error. 
Pollard  &  Sands  for  defendant  in  error. 

Case  reported  in  full,  26  S.  E.  828. 


COMMONWEALTH  OP  PENNSYLVANIA 

«. 

O.  W.  DUNHAM.  A-^U 
{March  17,  1897.) 

By  Pennsylvania  Superior  Court. 

Delivery  depot  cannot  be  established  to  protect  peddlers, — 
Citizens  of  one  State  cannot  lawfully  establish  a  delivery  depot 
in   another   State  for  the  purpose  of  protecting  hawkers  and 
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peddlers  of  goods  taken  from  such  depot,  who  travel  from  door 
to  door  vending  the  same  in  violation  of  State  statutes. 

Jolm  G.  Reading^  Jr.^  C.  BartleSj  e/r.,  and  B.  S.  Bentley  for 
appellant. 

W.  R.  Peoples^  John  J.  Reardon^  and  N.  M.  Edwards  for 
appellee. 

Case  reported  in  full,  4  Pa.  Super.  Ct.  74. 


STATE  OP  WEST  VIRGINIA,  T%f,  in  Err., 

V, 

CHARLES  GOETZB. 

{Ajml  «4  1897.) 

By  West  Virginia  Supreme  Court  op  Appeals. 

State  cannot  tax  sale  of  cigarettes  in  original  packctges. — ^A 
State  cannot  require  a  license  fee  for  selling  cigarettes  at  retail 
if  the  sale  is  of  cigarettes  in  the  original  packages  in  which  they 
are  placed  by  manufacturers  in  another  State  and  imported  into 
the  State  making  the  prohibition. 

Packages  containing  ten  cigarettes  a/re  original  packages. — 
Paper  packages  each  containing  ten  cigarettes  placed  therein  bj 
the  manufacturer,  and  each  bearing  a  proper  label  giving  the 
name  of  the  cigarettes,  the  caution  notice,  the  number  of  the 
factory,  and  of  the  revenue  district,  the  name  of  the  manufac- 
turer, and  of  the  State  in  which  they  are  manufactured,  and 
bearing  the  internal  revenue  stamp  for  ten  cigarettes,  duly  can- 
celed, pasted  across  the  end  of  each  package  so  as  to  seal  the 
same,  in  accordance  with  the  requirements  of  the  act  of  Congress 
and  the  internal  revenue  laws  governing  the  packing,  shipment, 
and  sale,  are  original  packages  within  the  rule  that  State  restric- 
tions on  the  sale  in  original  packages  of  goods  manufactured  in 
and  shipped  from  another  State  is  an  interference  with  interstate 
commerce,  and  the  fact  that  for  convenience  for  shipment  they 
are  placed  in  large  wooden  boxes  does  not  change  their  character 
in  that  respect. 

John  A.  Howard  and  T.  8,  Riley.  Attorney  Gleneral,  for 
plaintiff  in  error. 

S.  G.  Smith  and  W.  W.  Fuller  for  defendant  in  error. 

Case  reported  in  full,  27  S.  E.  225. 


STATS  OF  TE^IXiaSS^ 


Bt  TK3nnsasKS  Sufkocs  Cocbt. 

Solicititk^  jrictwre;§  iu)i  ^^nfij^ct  tojprirH^  tar. — Soliettui|t  pk^ 
tures  to  be  eoLarized  oat  of  the  State  coostitutei$  int«ffsl9itie»  teiom- 
merce.  and  the  oceapatioa  cannot  be  subjected  to  a  pririkig^  tax. 

G.  W,  Piekif.  Attorney  General  for  the  Statai 
P.  Ji.  Ester  for  appellee. 

Case  reported  in  foIL  39  S.  W.  1. 


DTTERSTATK  COM3l£RCE  COMMISSION.  4ppt« 

r 
ALABAMA  MIDLAND  RAILWAY  COMPANY  ^  dL 

{ISavember  5,  18^.) 

By  UNrrKD  States  Supreme  Coubt. 

Interstate  Commerce  Commission  has  no  power  to  pr^striht^ 
rates. — Congress  has  not  conferred  npon  the  Interstate  CouunortH' 
Commission  the  legislative  power  of  prescribing  rates  oitlior 
maximum  or  minimum  or  absolute,  nor  has  it  authorisod  tho 
Commission  to  obtain  from  the  courts  a  peremptory  onlor  that 
in  the  future  the  railroad  companies  should  follow  the  ratoK 
which  it  has  determined  to  have  been  in  the  past  reasonabU' 
and  just. 

Competition  m/iy  be  considered  under  §  ^  btU  not  under  §•<{/* 
t/ie  act. — Competition  between  rival  routes,  which  affects  ratoH, 
is  a  fact  to  be  considered  in  determining  whether  property  tmnn 
ported  to  a  competitive  point  for  less  rates  than  are  charged  fur 
property  to  an  intermediate  point  on  the  same  line  is  oarritnl 
under  ^^substantially  similar  circumstances  and  conditions,"  hm 
that  phrase  is  found  in  §  4  of  the  Act  to  Regulate  Comineroo ; 
but  such  competition  is  not  applicable  to  §  2  of  the  act. 

Application  for  relief  not  necessary  to  justify  adjustfnmt  qf 
rates  with  reference  to  dissimilarity  of  circumstances, — -An 
application   to  the  Interstate  Commerce  Commission  for  rollof 
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from  the  operation  of  §  4  of  the  Act  to  Eegnlate  Commerce  i» 
not  necessary  in  order  to  entitle  the  carrier  to  adjust  its  rates 
with  reference  to  the  dissimilarity  of  circumstances  and  con- 
ditions, including  the  existence  of  competition,  and  to  justify 
such  rates  in  the  courts  when  complained  of. 

Question  of  undue  preference  is  (me  of  fact — ^Whether  there 
has  been  an  undue  or  unreasonable  prejudice  or  preference,  or 
whether  the  circumstances  and  conditions  of  carriage  have  been 
substantially  similar  or  otherwise,  is  a  question  of  fact  depending 
on  the  matters  proved  in  each  case. 

Decision  of  Interstate  Commerce  Commission  is  svhjed  to  re- 
view.— The  decision  of  the  Interstate  Commerce  Commission  on 
a  charge  that  rates  are  unjust  and  unreasonable  or  make  unjust 
discriminations  and  preferences  in  violation  of  §  8  of  the  Act  to 
Regulate  Commerce  is  subject  to  review  in  the  conrts  on  a  con- 
sideration of  the  allegations  and  evidence  of  the  parties,  ^ving 
effect,  however,  to  the  findings  of  fact  by  the  Commission  as 
prima  facie  evidence  of  the  matters  therein  stated. 

Z.  A.  Shaver^  Edwa/rd  B.  Whitney^  Assistant  Attorney  Q^neral, 
and  Oeorge  F.  Edmunds  for  appellant. 
Ed.  Boaster  and  A,  A.  Wiley  for  appellees. 

Case  reported  in  full,  168  U.  S.  144,  42  L.  ed.  414. 
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COMMISSION.  SeelHTEBflTATBCoM- 

MSBCB  Comf  IWIOM. 

COMMISSION  MEBCHANT& 

Discrimini^tioB  in  fa^or  ofae  to  li- 
cense. Ti 

COMMON  ARRANGEMENT. 

For  continuous  carriage.  ew 

Liability  of  carriers  for  fidatkm  of 

order  by  aaotber.  Izii 

COMMON   CARREBRa     See  Cab- 

XISBt. 

COMMON  LAW. 

As  to  validity  of  intentote  carriage 
contract,  xH 

COMPETING  CARRIERS. 
Contract  between,  as  to  rates.        d 

COMPETING  RAILROADa 

Probibited  coMoHdatioii  of. 

1,  MAf  farix 

COMPETITION.    See  alia  Comrai- 

AOT. 

Aa  affecting  rates.  at 

With  water  route  ae  affecting  ratca 

xii 

Combination  to  prevent  aauMignaav- 

facturers.  xcfi 

CONORESH. 
Autboridng  bridges.  xIt 

CONNECTING  CARRIERS. 

Refusal  to  deliver  frelgbt  on  tender 
of  cbarges  specified  in  bill  of 
lading.  ziv 

Compulsory  collection  of  tariff  rate 
toongb  smaller  sum  is  named  In 
bill  of  lading.       zv,  zzvi,  luAx 

Separate  liability  of,  on  tbrougb  sbip- 
ment  zliv 

Forwsrding  mercbandise  as  inter 
stste  commerce.  zzzviH 

Probibiting  contract  agdnst  negli- 
gence of.  zxi 

Discrimination  against,  xxxix,  xlvitt 

CONSOLIDATION. 
Of  railroads  probibited.    1.  Ivii,  brix 

CONSPIRACY. 
To  imerrupt  Interstate  commerce,  iz 
To  induce  employees  to  quit  work.  Ix 
Lawfulness  of  comhinstion  betweett 
railway  cmnpaniea.  zi 

In  restraint  ot  trade;  to  maintain  car- 
rier's ratea.  xxz  vi«  cf 
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C0N8FIR/L0T— «Mitfinie4. 
.  OombiiMUioiiof  owiiiifMiQrenL  serf 
ComUBatioii  of  sugAr  lefinen.    zziT 

CONSTITUTIONAL  LAW.  See  ate 
ComiBSOB;  TAXie. 

Af  to  poUoe  power  of  SUte.        cSI 

CONTAGIOUS  DISSASB& 

Of  catUe,  stelnte  to  mefeoi  apieed 
of.        ill,  zzzvC  lzzifi»  baaai 

CONTEMPT, 

Bj  TiokUiBg  iojonctioii.  zxrfl 

Senrant  of  oorpocBtion  Tlolating  in- 

Junctioo.  zifl 

CONTRACTa 

Abrogation  of.  Iff  latentatft  Com- 
neioe  AeC  ▼ 

Looking  toward  moBopo^  xxw 
See  alio  Momopolt; 

Yallditj  of,  at  cominon  law,  for  in- 
terstate  tranaportation.  .        id! 

'For  illegal  ratea;  abipper  in  pari 
ddieio.  tadi 

See  also  BATsa. 

In  restraint  of  trade;  effect  of  act  of 
Congress.  zcvi,  d 

Statute  i^natexeaaption  from  neg- 
ligence of  connetmng  carrier,  zxi 

Between  oompetinff  carriers.  ci 

Against  Uabilitj  of  carriers  prohib- 
ited,      xzi,  zzxiii,  IxUi,  Ixxxix 

Limiting  time  for  suit.  zl?i 

CONVICT-MADE  GOODS. 
Prohibiting  sale  oU  imports  of.    ciii 

CORPORATIONS. 
Prohibiting   consolidation    of    rail- 
roads, see  Railroads. 

Formed  for  monopoly  of   manufac- 
ture. xxiv,zxv 
Foreign;    prohibition     of    business 
by.  Ixiv 
Doing     business     through     ped 
diers.                                   xzxiv 
Prohibiling  suit  by.               xxxix 
Tax  on.                                  Ixxviii 
Mercantile  tax  on.                 Ixxxiii 
License  tax  on  agents  of.  Ixv 
Newly  organized  company  subject  to 
order.                                     Ixiii 
As  lessee  of  railroad.                xliii 
Telegraph  business  of.             sciii 

COUNTY  SEAT. 

Compelling  train  to  stop  at. 

xxi,  Ixxi,  cvi 

COURTS. 

Question  for,  as  to  interference  with 
commerce.  Ixxviii 


COURTS    conUmied, 
Poww     to    iiildMt 


JnrMictloii  to  enjoio  Tioiatiai  of  In- 

terataie  Oomnnee  AtL  xffi 
*  Bnforcement  of  order  of  Oommla 

aloik  IzxiT 

F6wer  to  osodiff  or  dbange  Oder  of 

Oommiarioii.  Izzir 

JniiadictioD  to  enforoe  order  against 

treeideni  of  other  distriei.  ziTi 
IWerali  power  lo  pnaiah  for  eon 

fen^pt  xzvii 

CUSTOM. 

Aa  to  flreeeaitageu  M 

DBALBRS. 

lioeosed*  aeeLuMmk 

DBLIVER7. 
^  carrier,  discrimiBatiosaeloi  In? 

DBLIVBRY  DBPOT. 


For  use  of  bawkenand  peddlers 


ClU 


zi? 


DESCRIPTION. 
Of  gooda  in  bffl  of  ladlnt, 

DEVICB. 

To  evade  Intnatate  Oommeroa  Act. 

Md 

DISCRIMINATION. 

In  license,  see  Licbnhb. 
In  rates,  see  Rates. 
Against  connecting  road.  zzxiz 

Against  importation  of  liquors.  M 
In  favor  of  domestic  goods.  Ixxzvii 
As  to  collection  and  delivery.  Ixxv 
As  to  cartage.  Iviijxxv 

Between  shippers.  State  penalty  for. 

dv 
Question  of  fact  as  to.  ex 

Shipper's  right  of  action  for.  xci 
Indictment  for.  Iviii 

DISEASED  CATTLE.  See  Ahimaia 

DISPENSARY  LAW. 
Constitutionality  of.  Ivi,  set? 

DISTRICT. 

Jurisdiction  to  enforce  order  against 
nonresident  of.  zlvi 

DOING  BUSINESa 
Tax  on.  xxii 

DRUGS. 

License  tax  on  itinerant  vendors  of. 

xix 
DRUMMERS. 

License  tax  on.        vii,  Ixxxi,  Ixxxiv 
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EQUITY. 

EDforcemeot  of  order  of  Commission 
in.  Ixiii 

EVIDENCE. 
Burden  of   proving  freedom   from 
negligence.  Ixiv 

EXCURSION  TICKET. 

For  interstate  travel.  Ixi 

EXPORTATION. 

Of  fish  prohibited.  xxxi 

EXPRESS  COMPANIES. 
License  tax  on.  xziz,zcy 

FALSE  BILLING 
Provisions  against.  x 

FALSE  DESCRIPTION 
Of  goods  in  bill  of  lading.  xiT 

FARES.    See  also  Tickets. 

Of  passengers.  State  regulations  of. 

Ixxvii 

FAVORITISM.  See  Discrimination. 

FELLOW  SERVANTS. 

Statute  as  to  liability  for.  xcviii 

FERTILIZERS. 

Tax  on  sale  of.  li 

Inspection  tax  on.  Ixxxiii 

FINDINGS. 

Of  Commission,  review  of.  ex 

FIRE. 

Caused  by  railroad  not  having  spark 
arresters.  xliii 

FIRE  SCREENS. 

Statute  requiring  use  of,  on  vessels. 

xviii 

FISH. 

Probi biting  exportation  of.  xxxi 

FOOD.     See  Oleomargarine. 

FORECLOSURE.    See  Mortgage. 

FOREIGN  COMMERCE.    See  Com- 

MEKCR. 

FOREIGN  CORPORATIONS. 

Prohibiting  suit  by.  xxxix 

Prohibited  business  of.  Ixiv 

DoiDg  business  through  peddlers. 

xxxiv 
As  lessee  of  railroad;  liability  of. 

xliii 

License  tax  on  agents  of.  Ixv 

Tux  on.  Ixxviii,  Ixxxiii 

Stale  regulation  of  telegraph  business 

of.  xciii 


FORFEITURE. 
For  failure  to  transmit  telegram. 


cvli 


Of  preference  to  maDufacturer.      ii 

FRANCHISE. 
Of  bridge,  tax  on.  Ti 

FREE  CARTAGE. 

Lawfulness  of.  Ivii 

Discrimination  between  places  as  to. 

Ixxv 

FREIGHT.    See  Cabribiul 

GAME.    See  also  Fibh. 

Imported  from  other  State,  prohibit- 
ing sale  of.  xxviii,  IxxIt 

Prohibiting  exportation  of  game 
birds.  UTiii 

GIFT. 

Of  intoxicating  liqaors  imported  for 
personal  use.  Ixxxviii 

GRANT. 
Of  land  under  tide  waters.       zxrili 

GREAT  LAKES. 
Liability  of  ships  on.  Ixvii 

GUARANTY.  ^ 

Of  time  of  arriral  at  destination,  xri 

HAWKING.    Bee  Peddlbhs. 

HAY. 
Rates  for.  Ixii 

HEALTH.    See  QuABAirmfB. 

HORSE  RACE. 

Beyond  State,  prohibited  wagers  on. 

lix,  cv 

IMMIGRANTS. 
Detention  for  quarantine.  liii 

IMPORTS 

Sale  of.  Ixvi 

By  foreign  corporations.  Ixiv 

Of  intoxicatmg  liquors,  prohibition 
of.  lit,  Ix.  xcvii 

Discrimination  against.  Ivi,  xciv 

Of  intoxicating  liquor  for  private  use. 

xltx,  Ixxxiv,  Ixxxviii 
Effect  of  giving    to   other   person. 

Ixxxviii 
Oriinnal  packages  of  liquors. 

xviii.  xxiii.  xliii 
Seizing  vessel  for  importing  liquor. 

liii 
Of  beer  subject  to  State  laws,      xciii 


ex  VI 
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IM  PORTS— contiDued. 
Effect  of  Wilson  bill. 

xvii,  xvili,  Ix,  xciii 

SolicitiDg    orders    for    iDtoxicatin;; 

liquors  to  be  imported.        Ixxzi 

Of  convict-made  goods;  sale  of.     ciii 

Of  game,  probibiiing  sale  of. 

xzviii,  Ixxiv 
Of  cigarettes.  xciv,  eviii 

INDIAN  CATTLE. 

Prohibited  traDsportation  of. 

iii,  Ixxxvi 

INDICTMENT. 
For  recciving.special  rates  or  rebates. 

X 

For  unjust  discrimination.  Iviil 

INJUNCTION. 

Against  carrying  oat  Joint  traffic 
agreement.  xxxvi 

Against  violation  of  Interstate  Com- 
merce Act.  xiii 

Punishment  of  servant  of  corporation 
for  violating.  xiii 

INSPECTION. 

In  favor  of  domestic  goods.    Ixxxvii 

As  affectine  original  package,    xviii 

Fairness  of   law    for;  of    imported 

liquors;  of  samples.  ixxxvi 

INSPECTION  TAX. 
On  fertilizers.  Ixxxiii 

INTERCHANGE. 

Of  traflSc,  exclusive  agreement  for. 

Ixxxvii 

INTERSTATE  BUSINESS. 
Of  stock  yards.  xcix 

INTERSTATE    COMMERCE.     See 

COMMKRCK. 

INTERSTATE  COMMERCE    COM- 
MISSION. 

Effect  of  order  of,  on  purchaser  at 

foreclosure.  xii 

Report  to.  xxxv 

Power  of  court  to  enforce  order  of. 

xlvi,  Ixxix 
Jurisdiction  of  court  to  enforce  or- 
der of.  against  nonresident   of 
district.  xlvi 

Power  to  i>rescribe  rates.      1,  Iv,  cix 
Power  of  court  to  modify  or  change 
order  of.  IxxiT 

INTOXICATING  LIQUORS. 
Requiring  license  for  sales  of. 

Ixxviii 


INTOXICATING  LIQUORS  —  oon 
tinned. 
Sale  of,  by  agent  of  nonrefideDt. 

Ixxvlli 
Original  packages  ol 

XYiii,  xxiii,  xliii 
Statute  as  to  importation  of. 

lii,  Ix.  xcvil 

Discrimination  against  importations 

of.  Ivi,  xdv 

Right  to  import  for  oneTs  own  use. 

xlix,  Ixxxiv 
Imports  of;  giving  to  oUier  person. 

Ixxxviii 
Soliciting  orders  for.  Ixxxi 

Requiring  samples  of,  to  be  tested 
before  importation.  Ixxxvi 

Monopoly  of,  bv  State,    xlix,  Ixxxvi 
Imports  of,  under  Wilson  bill. 

xvii,  xriii,  Ix,  xcvii 

Arrival  within  State.  ii 

State  statute  as  to  bond  for  sale  in 

original  packages.  xcvii 

Seizing  vessel  for  importation  of. 

liii 

ITINERANT  VENDORS. 

Of  drugs,  license  tax  on.  xix 

Regulating  sales  of  wearing  apparel 

by.  XXX 

JOINT  TARIFF.    See  also  Thbouob 
Rates. 

Action  for  failure  to  pablish.        zd 

JOINT  TRAFFIC  AGREEMENT. 

Injunction  against. 

As  violation  of  act  of  Congress. 


Effect  on  receiver.  Iviii 

JURISDICTION.    SeeCouBTSL 

LABOR  ORGANIZATION. 

Conspiracy  of,  to  interrupt  interstate 
commerce.  ix 

LAKES. 

Liability  of  ships  for  losses  on.    Ixvii 

LEASE. 

Of   railroad,    requiring  record   of. 

cvi 
Liability  of  foreign  lessee.  xliii 

LICENSE  TAX. 

On  sales  by  sample.  vil,  zxiii,  xl 
On  nonresident  agents  and  drum- 
mers, vii,  Ixxxvii 
For  soliciting  pictare.  dx 
On  drummers  for  nonresldenta. 

Ixxviii,  Izxxiv 
On  nonresident  merchant  xlil 

On  commerdal  brokers.  zzxiil 
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LICENSE  TAX— continued. 
On  agent  of  nonresident  employer 
doing  transient  business.  zxxi 
For  taking  orders  for  foreign  cor- 
poration. Ixv 
On  itinerant  vendors.  xix,  xxx 
On  agent  distributing  books.  xlii 
On  |>eddiers. 

xxiii,  xxx,  xxxiv,  Ixxxvii 
On  peddlers  for  nonresident  princi- 
pals, xxx,  Ixxxvii 
On  peddlers  of  farm  products,  xxx 
On  resident  selling  rugs.  xlii 
InequHlity  of.  vi,  Ixxix.  Ixxxvii 
For  putting  up  lightning  ro<ls.  xxvii 
For  sale  of  cigarettes  in  original 
pucknges.  cviii 
On  interstate  tow  boats.  xxvi 
On  express  companies  in  city. 

xxix,  xcv 
For  maintaining  office  as  carrier. 

Ixxxv 

On  railroad  doing  business  witbin 

city.  xi,  xxxii,  xc.  xcii 

On  telegraph  company  or  agency  in 

city.  xvi 

On  business  of  packing  or  canning 

oysters  xvfi 

LIGHTNING  RODS. 

License  tax  for  putting  up.        xxvii 

LIMITATION  OF  ACTIONS. 
By  contract,  effect  of  statute. 

xlvi,  Ixi 

As  to  suits  for  breach  of  carriage 

contract.  \iii 

LIVE  STOCK. 
Statute  as  to  watering  and  feeding. 

xHv 
Stipulation  as  to  notice  of  unloading. 

XXXlli 

Prohibited  transportation   of  Texas 
cattle,    iii,  xxxvii,  Ixxii!,  Ixxxvi 

LOTTERY. 
Tickets  not  protected  as  interstate 
commerce.  zl,  c 

MAILS. 
Conspiracy  to  obstruct.  ix 

MAIL  TRAIN. 
Compelling  to  stop  at  county  seat. 

Ixxi 

MANUFACTURERS. 

Assoriaiion  of,  to  prevent  competi- 
tion, xcvi 

MASTER  AND  SERVANT. 

Punisbnient  of  servant  for  violating 

injiin(*ti()n.  xiii 

Statute  Hs  to  fellow  scrvan:s.     xcviii 


MERCANTILE  TAX. 
On  foreign  corporatioo. 

MERCHANTS. 
License  tax  on. 

MEXICAN  CATTLE. 
Prohibited  tranaportaUon  of. 


Ixxziii 


▼I,  zlii 


ili,  Izxzvi 
zxxvii 


MILEAGE. 
Statute  limiting. 

MILEAGE  BOOK. 

Penalty  for  refusing  to  issue,  xxxviii 
Scope  of  State  statute  as  to.  zc 

MONOPOLY. 

Agreement  looking  toward.         zzr 
Contracts  for  unlawful  combination 

of  carriers.  ci 

By  combination  of  mAoufacturers. 

xcvi 
Of  sugar  refiners.  zxiv 

Transaction  for,  between  citizens  of 

same  State.  liv 

Of  liquor  traffic  by  State.  zliz,lzxxvi 

MORTGAGE. 

Purchaser  on  foreclosure;  effect  of 
order  of  Commiaiion  agaiost  re- 
ceiver, zii 

MUNICIPAL  CORPORATIONS. 

License  tax  by,  see  Licbhbk. 
Tax  by,  on  telegraph  wires  and  poles. 

vii 
On  sales  in  original  packages,   xzziv 

NEGLIGENCE. 

State  making  carrier  liable  for. 

zxi.  xxziii.  Ixiii,  Ixxxix,  xcviii. 
Of  connecting  carrier;    prohibiting 
exemption  from  liability  for. 

zzi 
Of  foreign  lessee  of  railroad.  zliii 
Burden  of  proof  as  to.  Ixiv 

In  delivering  telegram,  penalty  for. 

Izz 


NEWSPAPERS. 
Tax  on  sale  of. 


Izzzi 


NONRESIDENTS. 

License  tax  on.  vii,  zzii 

Discrimination   against,    fn    license  • 

tax.  Izxix 

Discrimination  against  peddling  by. 

xxx 
Requiring  license  from  agents  of. 

xxii 


GXffii 
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VOKRIHIDlllTB-cootiiiiMdL 
Tax  o«  msi  bminwi  of,  tq^  bor- 
ovgii.    .  iM 

Of  mtotDM  to  latii,  II 

Of  bjimolioii  to  nraat  aol  opii^. 

Hnutuil  tiifoin  iiBloodtnfl  itoclr- 

zzzfil 

OOOmPATIONTAX.    8m  Iffaamn. 

OVFId. 
Of  ottilv,  UeeBto  te  nttotaliitof . 

OIL 

Tu  OB  vipo  iliie  foi;  II 

▼WirtfyB  of  oidkHT  of  GoididImIoii  m 

to.  lill 

OUOKAROABnm 

Blitofo  lorUddlBf  moaiifMliiro  tad 

fltalatoioqiilifiigloboooioiod.  zefi 

0P8RA.  TBOUFB. 
CkMtfiaijof  tteooCintfalof  tnlii. 

Xfl 

OBDSR. 

FurtleshiiiiitloeBfofoe.  IxttI 

Of  Ooffiiiilaslo&,  powor  of  oonrt  to 
modify  or  cbaoso.  Izzir 

Power  of  ooart  to  enforce.  sItI,  Izxir 
Bffect  of,  OB  purchaser  at  foreclos- 
ure, xii 
Violation  of,  by  railroad.             Izii 

ORDINANCE 
For  license,  aee  Licbnsb. 

ORIGINAL  PACKAGSa 

Tax  on.  ▼ 

Municipal  tax  on  sales  by.  zzziv 
Of  intoxicating  liquors,  ngbt  to  sell. 

xviii.  xxiii,  xliii 
Boxes  not  sealed.  xliii 

Breaking  of,  what  constitutes,  xviii 
Bond  for  sale  of  liquor  in.  xcvii 
Effect  of  Wilson  bfll  on. 

xvii,  xTiii,  Ix,  xcvii 
Arrival  of,  within  meaning  of  Wil- 
son bill.  ii 
Of  cigarettes.                     xdv,  cviii 

OYSTERS. 
License  for  packing  or  canning,  xvii 

PACKING  OYSTERS. 
License  for.  xril 

PARTIALITY.      See    Diborimina- 

TION. 


mi 


PARTIXa 
in  toll  10  eaforae  osdei; 

PABTY-BATB  TICKBT8. 
QoaiBnij  of  Ume  of  aiilval  ob.    xif 

PABSEHaBBa    BioaboPiJBn. 

StatenfolatloBof  CMWof.     Ixxfil 
Lloeaaeforoanylof  wltiilnelliy.  xdl 

PA8S1BHGBB  TBAINB. 
Oom  peUhig  to  ou^  il  apoeilled  ili- 

Stalaio  loqolitog  lo  Hop  at  oobb^ 
tsBts.  xxl.  en 

PABSn. 
UBlBwf ohMSi  of.  Br 

IsaotBg  iot-eoBslrtenittoB.  asl 

PEDDLERS.     Bee  ate  Innuav 
TanKMBL 

RoobIiIbx  BosBio  of . 

XXlli,  XXX,  xxxtoTp  Ixxxfll 
OoBflKtadoaalitif  of  BoBBia  tn  OB. 


BepmeBtbf  BoansMMl  ptlBO^ala. 


Employed  by  focelgB  oorpomtloB& 


DisorlminalloB  aniaat  BOBfesMoBt 

IXXXTll 

Unequal  tax  on,  Ixxix 

Establishing  deUTcry  depot  for.  ctH 

PENALTY. 

F6r  refusing  to  issue  mfleagje  book. 

xxxfii 
F6r  refusal    to  deliyer  freight   on 
tender  of  stipulated  chargea. 

Xiv.  XXT 

For  detention  and  delay  of  delirery 
of  freight  xxxfli 

State  statute  for,  on  carrier's  failure 
to  deliver  goods.  xdx 

By  state,  for  discrimination  between 
shippers.  dT 

For  default  in  delivery  of  telegrana. 

xliyXlr,  Ixx 

PIPE  LINE. 
Interstate,  tax  on.  ii 

POLES. 
Telegraph  tax  on. 

POLICE  POWER. 

As  to  game,  see  Oaxb. 

As  to  sale  of  railroad  tickets. 

As  to  foreign  lessee  of  railroad,    idiii 

As  to  Sunday  trains. 

xlvii,  IxT,  Ixxii,  Ixxxii 


▼» 


xxvii 
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POLICE  POWEIU-coDtinaed. 
Af  to  wigers  od  eTenU  beyoDd  State. 

CT 

Alto  wagers  on  hone  race  in  other 
State.  liz 

QoestloQ  for  court  as  to.         IxxtIU 

As  to  stopping  train  at  county  seats. 

xxi,  Ixzi,  cyi 

Of  State,  limited  by  Federal  ConsU- 
tution.  ciii 

POOLING. 
Of  traffic  or  freights.  zzxvi 

PREFERENCE. 

In  rates,  see  Rates. 
By  guaranty  of  time  of  arriral  to 
opera  troupe.  z?i 

PRCfiOIPAL  AND  AGENT. 
Mistake  of  carrier's  agent  zIt 

PRIVILEGE  TAX    See  LxoBNtB. 

PRIZEFIGHT. 
Beyond  State,  prohibited  wagers  on. 

CT 

QUARANTINE. 
Detention  of  immigrants  for.       liii 

RAaROADS. 

Reauiring  record  of  lease  of.         cvi 
Police  power  as  to  foreign  lessee  of. 

xliii 
Tax  on  rentals  of.  1 

License  tax  on.       xi,  xxxii,  xc^  zdi 
Lawfulness  of  combinations  in.      xi 
Combioaiion  to  induce  employees  to 
quit  work.  ix 

Requiriuijr  license  fee  for  doiDg  busi- 
ness in  city.  xi,  xxxii,  xc 
Prohibited  consolidation  of. 

1,  Ivii,  Ixiz 
Prohibited  Sunday  traiDS. 

xlvii.  Ixv,  Ixxii,  Ixxxfi 
Compelling  trains  to  stop  ai  specified 
stations.  xr 

Compelling  trains  to  stop  at  county 
seat.  xxi,  Ixxi,  cvi 

Unlawful  passes  on.  liv 

Purchase  on   foreclosure;  effect    of 
order  of  Commission  against  re- 
ceiver, xii 
Receiver's  refusal  to  comply  with 
order  after  purchsse.              xii 
Report  to  Commission.               xxxv 
Exclusive  right  of  way  of  telegraph 
company  of.                          Ixvi 
Discrimination  as  to  spur  track,    civ 

RATES. 
Illegal;  shipper  in  pari  dslieto.    Ixii 


RATES-  continued. 
Association    for  asGiiriog   propo^ 

tionaL  xuti 

Oontiact   for«  between  competlnff 

carriers.  ol 

OompulsorT  oolleollonof  tariff  nte 

notwithstanding  bill  of  ladlnic. 

zv 
Sutute  limiting  mileags.  zzsvii 
Limited    to    transportatkm   within 

State.  xunrli 

Pbwer  of  Commission  to  prescribe. 

h  !▼.  eiz 
Abrogation  of  conbracts  for,  by  In- 
terstate Commerce  Act.  t 
Effect  of  competition  oo.    fatxir,  ex 
Effect  of  oompeUtion  with  water 
roaie.                                   zH 
Special  or  rebatea.                         s 
On  series  of  shipments.^                  z 
Discrimination  in.                  z,  IzzT 
Grouping  of  places  for.              Iszv 
Effect oifree cartage  at  dlscrliDlna* 
tlon.                           M\,  IzzT 
Discrimination  bj  oaeof  foada  mak- 
ing through  rates.                 zH 
Preference  to  flumofactiner.          M 
Forfeiture  of  preference.                 II 
Notice  of  preference.                 .    II 
Reasooaldences  on  through  fMgbt; 
compared  with  local  ratea. 

ZUflll 

Pass  for  oonslderatloo.  zd 

Application  for  relief  from  statute,  ez 

Suestion  of  undue  preference  In.  ez 
eview  of  decision  of  commission  aa 
to.  ez 

Oo  hay.  Izii 

Oo  coal  U 

REBATES. 

lodictmeot  for  receiving.  z 

When  not  unjust  discriminatloQ.    z 

RECEIVERS. 

Effect  of  order  of  Commission  against, 
upon  purchaser  at  foreclosure. 

zii 
Effect  of  prior  traffic  agreement.  Ivitt 

RECLAIMED  LAND. 

Land  reclaimed  from  tide  water. 

ZZVttl 

RECORDING  LAWa 
Requiring  record  of  railroad  lease. 

Clfl 

REDEMPTION. 

Of  unused  portions  of  tkteta.       Izl 

RELIEF. 

From  sectk>n  4  of  Act  to  Bsfulata 
Commeros^ 
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RENTALS. 
Taxes  on.  1 

REPARATION. 

Orders  of  Comminion  for;  enforce- 
ment in  equity.  Ixiii 

REPORT. 

To  Commiraion  by  interstate    rail- 
road. XXXT 

RESTRAINT  OP  TRADE.    See  Con 

TKA.0T8. 
RUGS. 

License  required  of  traveling  sales- 
man of  zlii 

SALE. 

In  orifrioal  packages.    See  Obiginal 
Packages. 

By  sample,  tax  on. 

▼fi.  xxfii.  xxxii,  xl 
Of  oleomar^rine  prohibited,  xxvii 
Of  article  imported.  Ixvi,  ciii 

Of  game  imported.         xxviii,  Ixxix 
Of  convict-made  goods.  ciii 

By  foreign  corporation  prohibited. 

Ixiv 

SAMPLE. 
Tax  on  sale  by.    tU,  xxili,  xxxii,  xl 

SEIZURE. 
Of  vessel  for  Importing  liquors,    liii 

SERVANT.    See  Mabtsr  and  Sebv- 

ANT. 

SHIPMENTS. 
Interstate.    See  ComcsBOB. 

SHIPPERS. 

Discrimination  between. 

Iviii,  xcl.  civ 
DiscrioiiDation  between  as  to  cartage. 

xcv 


Right  of  action  against  carrier. 


xci 


SHIPPING. 

Statute  as  to  flie  screens  on  vessels. 

xviii 
Tax  on.  Ixxvii 

License  tax  on  tow  boats.  xxvi 

Act  as  to  liability  for  losses.      Ixvii 

SLEEPING  CAR  COMPANY- 

Controversy  with  employees.  ix 

SOLICITORS.    See  also  Dkummbbb. 

Licen<«e  tax  on.  Ixv,  cix 

Of  orders  for  liquors  to  be  imported. 

Ixxxi 


SOLICITORS— continued. 
Of  orders  for  pldoraa,  lioenia  for. 

Qlz 

SPARK  ARRB8TER& 

Fire  caused  by  want  oC  xliii 

SPECIAL  RATES.  See  also  lUTsa. 

Indictment  for  receiving.  x 

Discrimination  bj.  x 

SPUR  TRACK. 

Discrimination  between  shippers  as 
to.  civ 

STATE. 

Power  as  to  commerce.    See  Coic 

MBBOB. 

Grant  of  land  under  tide  waters. 

xxxviii 
Preventing    conaolidation    of   rail- 
roads. I 
Power  as  to  qnarantiBe.                llil 
Monopoly  of  liquor  traffic  by. 

xliiE,  tanxri 
Forbidding  importation  of  liqaor. 

Ul«  Ix,  xcvii 

STATIONS. 

Compelling  passenger  trains  to  stop 
at.  XV 

Requiring  trains  to  stop  at  county 
seata.  xxl,  Ixxi,  cvi 

Cartage  at  Ixii,  Ixxv 

STATUTES.  As  affecting  Commeroe, 

see  COMMEBOB. 

Retroactive  effects  on  oontncta.     d 

STEAMBOATS. 
Tax  on.  Izzvfl 

STOCK  YARDS. 

Located  in  two  Stttei;  tnterstato 
character  of.  xdz 

STOVES. 

Prohibited  in  oaia.  Ixxxviil 

SUGAR  REFINING. 
Monopoly  of.  zziv 

SUNDAYS 

Prohibited  trains  on. 

xlvii.  Ixzn.  Ixxzli,  Ixv 

TARIFF. 

Action  for  failure  to  publiih.       zd 

TAX. 
For  license,  aee  Ijcbnib. 

On  bridge  over  State  bonndaiy.  ?L  t 

On  bridge  franchise  or  intangible 

property.  lU  c 
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CXXl 


TAX— continued. 
Od  foreign  corporations.  Izzziii 

On  citizens  of  foreign  States  for 
doing  business.  xxi 

On  foreign  building  and  loan  associ- 
ations. Izxviii 
On  interstate  pipe  line.  ii 
On  steamboats.                         Izzvii 
Od  rentals  of  railroads.  * 
On  sale  of  newspapers.               Ixzxi 
For  inspection.                         Ixxxiii 
On  original  packages  In  possession 
of  importers.                                   v 
By  municipality  on  sales  of  origi- 
nal packaaes.                         xxxiv 
On  sale  by  sample.                xxxii,  xl 

See  also  License  Tax. 
On  fertilizers  manufactured  in  other 
State.  li 

By  municipality  on  telegraph  wires 
and  poles.  vii 

On  ovster  packing.  xvii 

On  cigarettes.  iv 

TELEGRAPHS. 

Tax  on  wires  and  poles.  rii 

License  for  doing  business  in  city. 

xvi 
State  regulation  of.  xciii 

Messages  between  points  in  same 
State  passing  through  other 
State.  XX 

Exclusive  grant  to,  on  railroad.    lx?i 
State  statute  as  to  penalty  for  default. 

xli,  xW,  Ixx,  cvii 
TERMINI. 

Fictitious,  under  Joint  tarriff-        xci 

TEST. 

By  chemist  of  intoxicating  liquors. 

Ixxxvi 
By  buyer  as  affecting  original  pack 
age.  xviii 

TEXAS  CATTLE. 

Prohibited  transportation  of. 

iii,  Ixziii,  Ixxxvi 

THROUGH  FREIGHT. 

Reasonableoess  of  rates  on.    xxxviil 
Local  rates  on.  xxxix 

THROUGH  RATES. 

Interstate  shipment  without  estab- 
lisbroent  of.  xiv 

Liability   of    road  making,   for  dis- 
crimination by  one.  xii 
Compulsory    collection    of   charges 
DotwitUstuuding  bill  of  lading. 

XV,  xxvi,  xciz 
THROUGH  ROUTE. 

Without  through  rate.  xlir 


THROUGH  ROUTE— contlnaed. 
Separate  liability  of  carriers  on. 

zliT 

Exclusive  agreement  for  interchange 

of  freight  ilviii,  Ixzxvii 

Local  road  forming  part  of.  cv 

TICKETS. 

State  regulation  of  sale  of.  xx 

Statute  as  to  redemption  of*  Ixi 

Interstate  excursion.  Ixi 

Statute  as  to  mileage  book  xc 

In  lottery,  sale  of  xl 

TIDE  WATERS. 
Grant  of  land  under.  zxriii 

TOLL  BRIDGE 
Tax  on  franchise  oL  ?i 

TOLLS. 
Of  railroads,  taxes  on.  i 

TOW  BOATS. 
License  tax  on.  zzrl 

TOWNS. 

Compelling  trains  to  stop  al 

XT,  xxi,  Ixxi,  e?i 

TRAFFIC.    See  also  Rates. 
Exclusive  agreement  for  iDtercbaoge 
of.  xlvUi,  IXZZTii 

TRAINS. 

Compelling  to  stop  at  specified  sta- 
tions. XT 

Statute  requiring  to  stop  at  county 
seat  xxi,  Inri,  cfi 

Prohibited  from  running  on  Sunday, 
xlvii.  IxT,  Ixxii,  Ixxxii 

TRANSIENT  BUSINESS.     See  also 

LiCEKSE. 

License  required  of  agent  to  cany 
on.  xxxi 

TRANSPORTATION.        See    CaBp 

RIERS;  CoSiMKRCB;  RATBS. 

TRUSTS.       See    Antitbuot    Law; 
Monopolies. 

UNDUE  PREFERENCE.    See  Dn- 
crimination;  Rates. 

UNJUST  DISCRIMINATION.     See 
Discrimination;  Rates. 

VENDORS.      See  Itinebakt  Vdi- 
DORS;  Peddlers. 

VESSELS. 

Statute  requiring    fire   screens  on. 

xviii 
Tax  on.  Ixxvii 


